




I'M CONFUSED

opportunities for the development of self-esteem and racial pride, and other
intangible qualities 'which are incapable of objective measurement but which
make for greatness' in an educational institution,, 87 the question remains:
Should the government continue to support HBCUs in light of its own
pursuit of diversity and the nation's movement toward a color-blind
society?

88

Ill. Federal Support of HBCUs: A Discrimination "Remedy" Which
Frustrates Diversity

A. The Scope of Federal Involvement

Even if federal support of HBCUs remains constitutional,89 the
federal government should not support two mutually exclusive initiatives.
Ward Connerly, Chairman of the American Civil Rights Institute, argues that
"[iut is hypocritical to support the public funding of HBCUs and then turn
around and criticize a 'lack of diversity' at other public colleges and
universities, since HBCUs, by their very nature, draw away many black
students who would otherwise attend racially mixed schools and affect their
'diversity."' 90 Federal support of these competing initiatives confuses state
governments and the academy. 91

87 Brown-Scott, supra note 82, at 11-12 (1994) (quoting Sweatt v. Painter, 339 U.S. 629, 634
(1950)).

8 Are HBCUs "merely a vestige of a discriminatory system that inhibits current efforts to

integrate schools?" See Jerlando F. L. Jackson et al., Fordice as a Window of Opportunity: The Case for
Maintaining Historically Black Colleges and Universities (HBCUs) as Predominately Black Institutions,
161 EDUC. LAW REP. 1, 15 (2002) (arguing that they are not).

89 "In a constitutional age when colorblind rhetoric is freely bandied about in United States
Supreme Court opinions and would seem to trump and such claim to a legally defined status of
'historically black,' how can 'historically black' be anything more than a constitutional oxymoron?"
Alfreda A. Sellers-Diamond, Serving the Educational Interests of African-American Students at Brown
Plus Fifty: The Historically Black College or University and Affirmative Action Programs, 78 TUL. L.
REV. 1877, 1883 (2004). See supra note 30 and accompanying text (stating that HBCUs have historically
played an important role).

90 Ward Connerly, At Issue: Are Racially Identifiable Colleges and Universities Good for the
Country? 13 CQ REsEARCHER 1061, 1061 (2003).

91 As Professor Leland Ware states:

State governments, university administrators and other educational policy makers are
understandably confused by the conflicting signals they are receiving from the courts and
from federal agencies. On the one hand, courts order them to eliminate all vestiges of
discrimination. On the other, supporters of black colleges demand the preservation and
enhancement of black schools. It is, of course, difficult to raise minority enrollments at
white colleges when a substantial number of minority candidates [elect] to attend black
colleges.

Leland Ware, Issues in Education Law and Policy: The Most Visible Vestige: Black Colleges after
Fordice, 35 B.C. L. REV. 633, 677 (1994).
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1. Empowerment from the White House

The Executive Branch and Congress both aim to strengthen HBCUs.
They hope that HBCU initiatives and legislation will (1) allow America to
develop its full human potential; (2) improve equal opportunity in higher
education; (3) strengthen HBCUs so that they can provide high-quality
education; and (4) allow HBCUs "to participate in and benefit from Federal
programs, as do other colleges and universities. 92

In 1981, President Ronald Reagan established the White House
Initiative on Historically Black Colleges and Universities in order to
empower these institutions to "overcome the effects of discriminatory
treatment. 9 3 President George H. W. Bush established the President's Board
of Advisors on Historically Black Colleges and Universities,94 which
instructed the President and the Secretary of Education on how to increase
both HBCU participation in federal programs and the role of the private
sectors in strengthening HBCUs.95 President Clinton app9inted a senior
executive in each federal agency to implement the Order.9 6 President George
W. Bush transferred the Initiative to the Department of Education 97 and
proclaimed the week of September 28, 2001, as "National Historically Black
Colleges and Universities Week. " 98

The Bush administration's effort to strengthen HBCUs is hard to
reconcile with its amici supporting the petitioners in Grutter and Gratz.99

Professor Alfreda Sellers Diamond questions the President's agenda:

The significance of President Bush's support for [HBCUs]
becomes questionable, however, when one considers this support
alongside his attack against the University of Michigan Law
School diversity admission[s] policy. The official position of the
White House respecting the University of Michigan affirmative
action programs was that diversity was an "important and entirely

92 Exec. Order No. 13,256, 3 C.F.R. 13256 (2003) (emphasis added).
93 Exec. Order No. 12,320, 3 C.F.R. 176 (1982). Note that President George W. Bush's

Executive Order, which supersedes similar Orders made by his predecessors, omits the phrase "and to
overcome the effects of discriminatory treatment." Compare Exec. Order No. 13,256, 3 C.F.R. 13256
(2003) with Exec. Order No. 12,320, 3 C.F.R. 176 (1982).

94 Exec. Order No. 12,677, 3 C.F.R. 222 (1990).
95 Id. at 222-23.
96 Exec. Order No. 12,876, 3 C.F.R. 671, 672 § 5 (1994).
97 Exec. Order No. 13,256, 3 C.F.R. 200, 200 § 1 (2003) ("There is established, in the Office of

the Secretary of Education, a Presidential advisory committee entitled the 'President's Board of Advisors
on Historically Black Colleges and Universities.").

98 Proclamation No. 7472, 3 C.F.R. 274 (2002).
99 See supra note 23 and accompanying text (opposing awarding "points" for race in a school's

admissions process).
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legitimate government objective" that could be "achieved through
race neutral means" . . . [Both] programs were "quotas" and
"impose[d] unfair and unnecessary burdens on innocent third
parties." One wonders if the support for these historically black
institutions accompanies an agenda to destroy affirmative action
programs and redirect African-American students to "their"
institutions. 1°°

Although many black persons will always view the Bush administration with
suspicion, the President's efforts to strengthen HBCUs garners him and the
GOP much-needed support from the black community.

2. The "HBCU Aid Act"

Congress passed the "Strengthening Historically Black Colleges and
Universities" Act as Title III of the Higher Education Act. 10' Congress
justifies Title It because it has found that the present condition of HBCUs
arose in part from discriminatory federal and state allocations of land and
resources under the Morrill Acts, and discrimination in the award of federal
grants, contracts, resources, and other programs which benefit higher
education. 0 2 Congress concluded that this discriminatory action requires a
remedy which provides money to strengthen the physical plants, financial
management, academic resources, and endowments of HBCUs in order to
ensure that they continue to fulfill the Federal mission of the equality of
educational opportunity. 0 3  Even if this legislative set-aside-which
attempts to remedy past discrimination by encouraging racial
discrimination-does not itself raise a constitutional question, 1 4 Justice

100 Sellers-Diamond, supra note 89, at 1885 n.29 (emphasis added) (citations omitted).

101 Congress included Title HLI, Part B in the Higher Education Act of 1965, Pub. L. No. 89-329,

79 Stat. 1219 (1965). Title mII, Part B is codified as amended at 20 U.S.C. §§ 1060-1063c (1992).
'02 20 U.S.C. § 1060(2) (2000).
103 20 U.S.C. § 1060(3) (2000).
104 See Anthony N. Luti, Comment, When a Door Closes, a Window Opens: Do Today's Private

Historically Black Colleges and Universities Run Afoul of Conventional Equal Protection Analysis? 42
How. L.J. 469, 484-85 n.95 (1999) (citation omitted). Anthony N. Luti, a practicing attorney who holds
three degrees from HBCUs, recognizes the problem with Congress's stated purpose for Title III, which he
calls the "HBCU Aid Act":

Although Congress is vested with broad powers under the Thirteenth, Fourteenth, and
Fifteenth Amendments to the Constitution, Congress may no longer utilize permanent
discriminatory programs to remedy past wrongs.... Assume, arguendo, that one deems a
federal financial program assisting colleges and universities whose primary mission is the
education of one particular race as discriminatory, on the theory that the program
encourages discrimination on the basis of race. By creating a financial assistance
program to strengthen HBCUs in order to compensate for past discriminatory practices,
Congress may be regarded as attempting to utilize a discriminatory program to remedy a
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Scalia commented in Fordice that the Congress, by passing Title III, "seems
out of step with the drum that the Court beats today." 105

3. Fordice: Savior or Death Knell?

In United States v. Fordice, the Supreme Court held that Mississippi
had not met its affirmative obligation under Brown to dismantle its prior de
jure system of "separate but equal" education at the university level. 1°6 The
private petitioners and the United States, who intervened in the suit, 107

alleged that the underfunding of public HBCUs was itself a remnant of the de
jure system. 1°8 They argued that equitable funding could remedy the
discrimination.I°9 Justice White intimated that maintenance of a PWI-HBCU
dual system could violate the Constitution without sound educational
justification:

If the State perpetuates policies and practices traceable to, its prior
system that continue to have segregative effects-whether by
influencing student enrollment decisions or by fostering
segregation in other facets of the university system-and such
policies are without sound educational justification and can be
practicably eliminated, the State has not satisfied its burden of
proving that it has dismantled its prior system. Such policies run
afoul of the Equal Protection Clause, even though the State has
abolished the legal requirement that whites and blacks be educated
separately and has established racially neutral policies not
animated by a discriminatory purpose.'10

Justice White also rejected any request by the petitioners to upgrade
the HBCUs "solely so that they may be publicly financed, exclusively black
enclaves by private choice," because the state "provides these facilities for all
its citizens[,] and it has not met its burden under Brown to take affirmative

past discriminatory wrong. Under these circumstances, this action would be
constitutionally impermissible ....

Id. See also Fullilove v. Klutznick, 448 U.S. 448, 480 (holding that congressional programs which
attempt to remedy the present effects of past discrimination must be narrowly tailored). "[E]ven if the
government proffers a compelling interest to support reliance upon a suspect classification, the means
selected must be narrowly drawn to fulfill the governmental purpose." Fullilove, 448 U.S. at 498 (Powell,
J., concurring) (citation omitted), quoted in Grutter, 539 U.S. at 378-79 (Rehnquist, J., concurring).

105 United States v. Fordice, 505 U.S. 717, 761 (1992) (Scalia, J., concurring-in-part and
dissenting-in-part).

106 Id. at 743.
107 Id. at 723-24.
108 Id. at 25.
109 Id. at 725, 743.
110 Fordice, 505 U.S. at 731-32 (citation omitted).
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steps to dismantle its prior de jure system when it perpetuates a separate, but
'more equal' one.""'

The unanswered question left by the Fordice Court can be viewed
several ways. 1 2 Justice Thomas, whom many criticize for his jurisprudence
on racial issues," 3 offered some support for HBCUs, observing that the
Court "do[es] not foreclose the possibility that there exists 'sound
educational justification' for maintaining historically black colleges as
such." ' 4 Other members of the black community are much less optimistic.

II d. at 743 (emphasis in original).

112 Professors and practicing attorneys have written numerous law review articles which claim that

HBCUs can survive because of-or in spite of-Fordice. See, e.g., Frank Adams, Jr., Why Brown v.
Board of Education and Affirmative Action Can Save Historically Black Colleges and Universities, 47
ALA. L. REv. 481 (1996) (positing two Constitutional theories under which prior de jure states may legally
maintain public HBCUs, even after Fordice); L. Darnell Weeden, Statutory and Equal Protection
Remedies to Save Historically Black Colleges from the Effects of Invidious Desegregation, 18 T.
MARSHALL L. REv. 41 (1992) (suggesting that the Supreme Court's decision in Fordice misapplied
previous jurisprudence by conflating racial inferiority with racial imbalance).

113 See, e.g., Scott D. Gerber, Justice Clarence Thomas and the Jurisprudence of Race, 25 S.U. L.
REV. 43, 52 (1997) ("Justice Thomas was afforded almost universal acclaim by political commentators for
articulating [his] concern about the survival of [HBCUs].") (citation omitted); Angela Onwuachi-Willig,
Using the Master's "Tool" to Dismantle His House: Why Justice Clarence Thomas Makes the Case for
Affirmative Action, 47 ARIZ. L. REv. 113, 114 (2005) ("Justice Clarence Thomas is well-known for his
opposition to affirmative action, [which is] contrary to the views of most Blacks, but mostly because he is
a black man who is viewed as turning his back on a policy that helped him advance to his current
standing.") (citation omitted); Michael DeHaven Newsom, Clarence Thomas, Victim? Perhaps, and
Victimizer? Yes-A Study in Social and Racial Alienation from African-Americans, 48 ST. LOUIS U. L.J.
327, 327-28 (2004) ("Clarence Thomas continues to be a thorn in the side of many African-Americans
and the storm has not subsided....[He] writes opinions and casts votes on the Court that continue to
bother, frustrate, annoy, and exasperate many African-Americans... .Clarence Thomas is deeply alienated
from most African-Americans."). Justice Thomas's jurisprudence has intrigued the academy. See, e.g.,
Mark Tushnet, Clarence Thomas's Black Nationalism, 47 How. L.J. 323, 335-39 (2004) (attempting to
reconcile Justice Thomas's "black nationalist" impulses in Fordice with his "individualist" impulses in
Adarand and Jenkins).

114 505 U.S. at 748 (Thomas, J., concurring). See also Missouri v. Jenkins, 515 U.S. 70 (1995)
(Thomas, J., concurring) (attempting to dispel any notion that black schools are inherently inferior or
unconstitutional). In Missouri v. Jenkins, a school desegregation case decided three years after Fordice,
Justice Thomas wrote a concurrence which attempted to dispel any notion that black schools are
inherently inferior or unconstitutional:

The mere fact that a school is black does not mean that it is the product of a
constitutional violation. A racial imbalance does not itself establish a violation of the
Constitution.

[N]eutral policies, such as local school assignments, do not offend the Constitution when
individual private choices concerning work or residence produce schools with high black
populations. The Constitution does not prevent individuals from choosing to live
together, to work together, or to send their children to school together, so long as the
State does not interfere with their choices on the basis of race... [Tihere is no reason to
think that black students cannot learn as well when surrounded by members of their own
race as when they are in an integrated environment. Indeed, it may very well be that what
has been true for historically black colleges is true for black middle and high schools.

Id. at 115, 121-22 (1995) (citations omitted).
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Professor Alex Johnson believes that the Fordice Court's refusal to mandate
equal funding for HBCUs has sounded their death knell "by allowing for a
remedy that will effectively eliminate public financial support for [these]
colleges.""15 Judge Constance Baker Motley, 1 6 a civil rights pioneer who
worked as a law clerk for Thurgood Marshall and wrote briefs for Brown
while with the NAACP's Legal Defense and Educational Fund, 1 7 takes the
other extreme: Public HBCUs should be closed or merged with PWIs
because it would be "utterly confusing" to allow otherwise." 18

B. Why Federal Support of HBCUs Should Cease

HBCUs are inherently nondiverse. 19 In her book Diversifying
Historically Black Colleges and Universities: A New Higher Education
Paradigm, Serbrenia Sims concedes that HBCU diversity is "one of higher
education's unspoken dilemmas."'120 Many persons recognize the need to
confront the dilemma, but few have moved forward to tackle this delicate
topic. 2 1 While the federal government, industry, and the professional world
demand that PWIs become diverse, this mandate does not extend to HBCUs.

To the extent that diversity remains a nonpriority at HBCUs, the
federal government should cease support. HBCUs view diversity with
pause. Before Brown, HBCUs were segregated by law; now the racial
exclusivity has become a source of pride which HBCU supporters do not

115 Alex M. Johnson, Jr., Bid Whist, Tonk, and United States v. Fordice: Why Integrationism Fails
African-Americans Again, 81 CAL. L. REv. 1401, 1468 (1993). Professor Johnson argues that Fordice
and Brown were wrongly decided because the Supreme Court has adopted a particular view of integration:

Being able to choose whether or when to integrate depends upon the freedom to choose a
predominantly or historically black college or a predominantly white college. The ideal
integrated society can only be achieved through a transitional stage in which racial
differences are truly respected, a stage which requires the public maintenance of and
support for predominantly black colleges.

Id. at 1401.
116 Judge Motley, appointed to the U.S. District Court for the Southern District of New York in

1966, was the first black woman appointed to the federal judiciary. She became Chief Judge On June 1,
1982, and assumed senior status on Oct. 1, 1986.

117 See CONSTANCE BAKER MOTLEY: EQUAL JUSTICE UNDER THE LAW: AN AUTOBIOGRAPHY

210, 212-12 (1998) (offering tips for HBCUs to achieve diversity).
118 Id. at 240, quoted in John A. Moore, Are State-Supported Historically Black Colleges and

Universities Justifiable After Fordice?-A Higher Education Dilemma, 27 FLA. ST. U. L. REV. 547,
556-57 (2000).

119 See supra note 26 and accompanying text ("But directly opposed to the diversity ideal are
historically black colleges and universities (HBCUs), [whose] entire reason for being is to not be
diverse.").

120 SERBERNIA J. SiMS, DIVERSIFYING HISTORICALLY BLACK COLLEGES AND UNIVERSITIES: A
NEW HIGHER EDUCATION PARADIGM 1 (1994).

121 See id ("Many recognize the need, but few espouse the reality of implementing a program for
diversity and multiculturalism.").
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want to relinquish. On remand, the Fordice trial judge ordered the State of
Mississippi to upgrade the public HBCUs and to establish endowments "to
provide funds for continuing educational enhancement and racial diversity,
including recruitment of white students and scholarships for white
applicants" at the state's two largest HBCUs.122  Many HBCU proponents
criticize any increased white presence at these institutions' 23 because they
fear that integration will destroy HBCU uniqueness. 24 HBCUs may not have
a choice because Justice White's mandate in Fordice was clear. 25 Thus,
integration may be the key to HBCU survival. 126

While PWIs are forced to recruit and retain black professors,127

HBCUs aggressively limit the number of white professors at their institutions
because they supposedly thwart the unique mission of the HBCU. Some
critics of HBCUs consider this overt behavior racist. 128 Several HBCUs have
lost racial discrimination suits brought by injured white faculty. 29 The

122 Ayers v. lFordice, 879 F.Supp. 1419, 1494-96 (N.D. Miss. 1995). See Dannye Holley & L.

Darnell Weeden, United States v. Fordice: The Mississippi Aftermath, 31 NEw ENG. L. REv. 769 (1997)
(discussing Fordice generally).

123 See, e.g., Ronald Roach, Blues for Blacks at Bluefield State: African Americans Awkwardly

Strive to Regain a Presence at the Nation's Whitest HBCU, BLACK ISSUES IN HIGHER EDUC., June 11,
1998, at 14-18 (discussing the transformation of an all-black residential college into a predominantly
white commuter school).

124 Scott D. Gerber, Justice Clarence Thomas and the Jurisprudence of Race, 25 S.U. L. REv. 43,
53 (1997).

125 See supra notes 106-11 and accompanying text (discussing the Fordice case).
126 Dr. Julius Chambers, the Chancellor of North Carolina Central University, stated this

conclusion in an interview:

[T]he integration of HBCUs is not only a question of fairness, but also a critical survival
tactic. HBCUs [must] prepare for a more diverse student body because it's in their long-
term best interest .... [More] of the best Black students are attending White colleges.
Any Black public college that wants to keep its doors open will have to be both good
enough and welcoming enough to attract all types of students. We can keep our great
tradition and position of being a haven for students who need nurturing, but we had better
realize that more and more of those students won't be Black, and that we will have to
reach out to everybody.

Paul Ruffins, In a Society that is Increasingly Diverse, What's an HBCU to Do? BLACK ISSUES IN
HIGHER EDUc., Jan. 7, 1999, at 22.

127 See, e.g., Norris v. State Council of Higher Educ., 327 F.Supp. 1368, 1380 (E.D.Va. 1971)

("Qualified black professors are greatly in demand by predominantly white colleges in order to comply
with various aspects of federal law, grants, and decisions."), affd mem. Bd. of Visitors of the Coll. of
Win. & Mary v. Norris, 404 U.S. 907 (1971).

128 See Denise K. Magner, White Professors Accuse Some Black Colleges of Racism: Charges are
Strongly Denied, CHRON. OF HIGHER EDUC., Oct. 13, 1993, at A20 (providing examples of white faculty
members who have accused administrators of black institutions of racism).

129 See, e.g., Bachman v. Bd. of Trs. of the Univ. of D.C., 777 F. Supp. 990 (D.D.C. 1991)
(finding that white professor was denied tenure because of his race), aff'd, 90 F.3d 591 (App. D.C. 1996);
Lincoln v. Bd. of Regents of the Univ. Sys. of Ga., 697 F.2d 928 (11th Cir. 1983) (finding that white
professor was forced to leave black college for racial motives), cert. denied, 464 U.S. 826 (1983); Fisher
v. Dillard Univ., 499 F. Supp. 525 (E.D.La. 1980) (finding white professor's denial of salary increase and
termination racially discriminatory); Harrington v. Harris, 118 F.3d 359 (5th Cir. 1997) (finding racial
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notion that black students need black faculty mentors to serve as role models
has some merit, but all students benefit from a diverse faculty. White
students at PWIs need black faculty-from academic departments other than
African-American Studies-because black professors show white students
that black persons can teach, publish, conduct research, and do more than
play sports and sell drugs. Similarly, black students--especially those that
attend HBCUs-need white faculty so that these students can see that there
are well-intentioned white persons in America who are not racist. 130

The federal government should not-as a matter of policy-support
any educational institution that seeks to retain remnants of a "separate but
equal" regime. More than one commentator has recognized the paradox of
the arguments made in favor of black colleges: The proponents of these
schools want to maintain a system reminiscent of Plessy and repugnant to
Brown.13 1 HBCU supporters argue that mere de facto segregation does not
constitute a continuing harm. 32 Thus, they agree with Justice Thomas's
claim that "[r]acial isolation itself is not a harm; only state-enforced
segregation is.' 133  Others sharply disagree. 134  As a prudential matter, the

discrimination in merit pay increases for three white faculty at a public HBCU law school), cert. denied,
522 U.S. 1016 (1997).

130 Barbara K. Townsend, Integrating Nonminority Instructors into the Minority Environment,
112 NEW Di. FOR COMM. COLL. 85 (2003); AFFIRMED ACTION: ESSAYS ON THE ACADEMIC & SOCIAL
LIVES OF WHITE FACULTY MEMBERS AT HISTORICALLY BLACK COLLEGES & UNIVERSITIES (L. Foster et
al. eds., 1999). A substantial number of white faculty teach at minority-serving community colleges
located in urban centers.

131 "The irony of the arguments made in favor of Black colleges is that they seem in some ways to
be the same claims that were made by defenders of segregation when Brown was argued." Jerlando F. L.
Jackson et al., Fordice as a Window of Opportunity: The Case for Maintaining Historically Black
Colleges and Universities (HBCUs) as Predominately Black Institutions, 161 EDUC. LAW REP. 1, 14
(2002) (citation omitted). These arguments "could be construed as accepting the Plessy rationale that
'separate but equal' schools for Black students are as good as receiving an education in an integrated
school." Id.; see Leland Ware, Issues in Education Law and Policy: The Most Visible Vestige: Black
Colleges after Fordice, 35 B.C. L. REv. 633, 675-76 (1994) (recognizing the paradox).

132 See Missouri v. Jenkins, 515 U.S. 70, 122 (1995) (Thomas, J., concurring) (citing United
States v. Fordice, 505 U.S. 717, 748 (1992)) (noting that state-supported segregation, not segregation
itself, is harmful).

133 Id.
134 Richard Cummings, All-Male Black Schools: Equal Protection, the New Separatism and

Brown v. Board of Education, 20 HASTINGS CONST. L.Q. 725, 726 (1993). Professor Cummings'
criticism of efforts to sustain all-male black schools provides an example:

The proponents of the [all-male black schools] are referred to in this article as the "New
Separatists," the post-modem anti-integrationists, who as the result of disillusionment
with the promises of a truly interracial society, have sought to find solutions through the
established constitutional order that legitimize separate educational institutions based on
race and gender. They differ from the "Old Separatists" by their commitment to
constitutional means to achieve the changes they consider essential for the survival of
young black males. By working within the system, they affirm the American
constitutional tradition while challenging the current application of its recognized
doctrines. Yet while their commitment to the constitutional process and their sincerity are
to be applauded, their conclusions must be eschewed. Specifically, even if racial
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government should not support racial sorting in any form, even if it can
construct a way to do so legally. 35

Looking forward, maybe the federal government should reconsider
all of its race-based initiatives in higher education. Although the Supreme
Court's holdings in Bakke, Gratz, Grutter, and Fordice suggest that diversity
initiatives are more constitutionally sound than government support of public
HBCUs, this does not mean that the government needs to be the instrument
which promotes diversity. For an educational interest to be sufficiently
compelling to justify race-conscious government action, the purported
educational benefits must outweigh the various costs to the institution and to
the wider society.136 In the wake of Grutter, Gratz, and current threatened
legal challenges, many colleges and at least one federal agency 37 have

segregation of blacks is voluntary, as it is in [all-male black schools], it is still harmful.
The "sanction of the law" standard of Brown can be eliminated with its holding still
intact.

Id. Professor Murray Dry suggests that the Brown Court's "emphasis on equal educational opportunity
and its implicit endorsement of the view that racial separation is harmful to the minority even without the
sanction of law, allowing one to argue that the constitutional mandate must be integrated public schools."
Murray Dry, Brown v. Board of Education at Forty: Where Are We? Where Do We Go From Here? I
RACE & ETHNIC ANC. L. DIG. 8, 11 (1995), quoted in Mark Strasser, Plessy, Brown and HBCUs: On the
Imposition of Stigma and the Court's Mechanical Equal Protection Jurisprudence, 40 WASHBURN L.J.
48, 56 n.62 (2000).

135 See Brief of Amicus Curiae Claremont Institute Center for Constitutional Jurisprudence in
Support of Petitioners at 29, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241) & Gratz v. Bollinger,
539 U.S. 244 (2003) (No. 02-516) (suggesting that deeming diversity as a compelling interest might
require states to ban HBCUs or exclude them from federal funding).

136 Brief of Amici Curiae Center for Equal Opportunity, the Independent Women's Forum, and
the American Civil Rights Institute in Support of Petitioners at 12, Grutter v. Bollinger, 539 U.S. 306
(2003) (No. 02-241). The potential costs of using race-conscious measures are great:

It is personally unfair and sets a disturbing legal, political, and moral precedent to allow
racial discrimination; it creates resentment; it stigmatizes the so-called beneficiaries in
the eyes of their classmates, teachers, and themselves; it fosters a victim mindset,
removes the incentive for academic excellence, and encourages separatism; it
compromises the academic mission of the university and lowers the overall academic
quality of the student body; it creates pressure to discriminate in grading and graduation;
it breeds hypocrisy within the school; it encourages a scofflaw attitude among college
officials; it mismatches students and institutions, guaranteeing failure for many of the
former; it papers over the real social problem of why so many African Americans and
Hispanics are academically uncompetitive; and it gets state actors involved in unsavory
activities like deciding which racial and ethnic minorities will be favored and which ones
not, and how much blood is needed to establish authentic group membership.

Id. at 12-13 (citations omitted).
137 The National Science Foundation has eliminated the NSF Minority Graduate Research

Fellowship Program. In 1997 a white graduate student at Clemson University sued the NSF for not
allowing him to compete for one of the minority awards. As a result of a settlement, the NSF redesigned
its graduate research fellowship to make financial rewards to institutions rather than individuals. The
National Institutes of Health (NIH) and the U.S. Department of Agriculture (USDA) have settled similar
lawsuits, which required them to remove racial criteria from the challenged programs. See Anne
Springer, American Association of University Professors, Update on Affirmative Action in Higher
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eliminated their race-based diversity grants because it is "harder to justify
programs that separate student communities instead of building them into an
interactive whole., 138

IV. Why the Federal Government Promotes Two Divergent Initiatives: A

Hypothesis

A. Legacy

HBCU supporters ask critics to look at outcomes. HBCU alumni
include Dr. Martin Luther King, Justice Thurgood Marshall, former Virginia
Governor Douglas Wilder, Pulitzer Prize-winning author Toni Morrison, and
Oprah Winfrey. 139  Statistically, most black federal judges, doctors,
veterinarians, and Ph.D. recipients attended HBCUs, as well as nearly half of
America's black engineers, business professionals, pharmacists, and
dentists.' 4°  Therefore HBCU supporters could strongly argue that
withdrawing federal support of HBCU would tarnish the legacy of the
prestigious alumni and cripple the intellectual pipeline of black America.

B. White Guilt

1. Is America Confused?

The dilemma exists in part because America still has not come to
terms with race. The same person who claims to embrace diversity will live
in a suburb that is consciously all-white. A young professional couple who
criticize school choice will send their own kids to a private school. A hiring
manager who is "committed to diversity" will live, worship, dine, golf, and
befriend persons who are exclusively white. Thus diversity may have fallen
victim to the NIMBY syndrome.1 41 Arguably many white persons will buy

Education: A Current Legal Overview, http://www.aaup.orgflssues/AffirmativeAction/aalegal.htm (Jan.
2005) (exploring the ongoing controversy surrounding legal and political challenges to affirmative
action).

138 Peter Schmidt, Not Just for Minority Students Anymore: Fearing Charges of Discrimination,
Colleges Open Minority Scholarships and Programs to Students of Al Races, CHRON. OF HIGHER EDUC.,
Mar. 19, 2004, at Al7 (quoting Richard H. Brodhead, the Dean of Yale College, in the wake of Grutter
and Gratz).

139 S. David Friedman, Note, College Desegregation: Toward Abandoning the Integrative Ideal to
Save Publicly Funded Black Institutions of Higher Education, 11 N.Y.L. SCH. J. HUM. RTs. 339, 377
n.249 (1994) (citation omitted).

140 See supra note 86 and accompanying text.
141 The environmental justice and land use communities frequently discuss the "Not In My

Backyard" (NIMBY) syndrome. See, e.g., Peter Margulies, Building Communities of Virtue: Political
Theory, Land Use Policy, and the "Not In My Backyard" Syndrome, 43 SYRACUSE L. REV. 945 (1992)
(addressing the issues of NIMBY victims with specific reference to the effects of project opposition on
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into the diversity ideal as long as its impact remains distant. Professor
Shelby Steele ties this fear and self-preoccupation to white guilt:

[T]his fear for the self does not only inspire selfishness; it also
becomes a pressure to escape the guilt-inducing situation. When
selfishness and escapism are at work, we are no longer interested
in the source of our guilt and, therefore, no longer concerned with
an authentic redemption from it....

[Guilt can be] a very dangerous [motive] because of its tendency to
draw us into self-preoccupation and escapism.... [M]any of our
social policies related to race have been shaped by the fearful
underside of guilt. 142

This fear and self-preoccupation converts any genuine concern for blacks
into a need for quick redemption.1 43  Blacks become victims, and black
entitlements provide redemption. 144 The unfortunate irony is that blacks are
now viewed as "different, special," or "less than" whites, 45 which was the
mindset that spawned the guilt in the first place!

2. Redemption and Black Entitlement

"In the 1960s the need for white redemption from racial guilt became
the most powerful, yet unspoken, element in America's social-policy-making
process."'146 White guilt "springs from a knowledge of ill-gotten advantage"
which "constitutes a continuing racial vulnerability-an openness to racial
culpability-that is a thread in white life." 147 White guilt-at least in part-
underlies laws and policies like affirmative action, racial preferences, black
entitlements, diversity initiatives, and the "HBCU Aid Act."

Professor Steele believes that white guilt is most evident on college
campuses. 148 Many black students cry "racism," but that is not the real

racial minorities); Michael B. Gerrard, The Victims of NIMBY, 21 FORDHAM URB. L.J. 495 (1994) (same).
The NIMBY syndrome refers to an organized effort of opposition by local citizens to a civic project that,
although needed by the larger community, is often considered to be unsightly or likely to lead to
depreciated property values. Margulies, supra; Gerrard, supra.

142 Shelby Steele, White Guilt, 59 AM. SCHOLAR 497, 502 (1990).
143 See id. (stating that fear for the self initiates a desire to escape from a guilt-inducing situation

and the appearance of redemption provides the means for that escape).
144 Id.
145 Id. at 503.
146 Id. at 498.
147 Shelby Steele, supra note 142, at 499; see also Walter E. Williams, White Guilt, Black

Exploitation, HuM. EVENTS, June 16, 2003, at 24 ("Guilt is one of the worse human motivations. It
promotes self-serving actions, while ignoring or discounting the efforts of those actions on the object of
the guilt.").

148 Steele, supra note 142, at 503-05.
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problem: These students have developed a "grievance identity.' ' 49

University administrators eagerly give black students whatever they want;
including separate dorms, black cultural centers, and all-black graduation
ceremonies.' 0 Black students "are taught that extra entitlements are their
due and that the greatest power of all is the power that comes to them as
victims. '"'5  Colleges will even replace a liberal arts curriculum with a
"multicultural approach" which will build the "self-esteem" of minorities.' 52

Therefore many PWIs will allow black students to create their own insular
world within the larger university. 53

The HBCU is the ultimate embodiment of the "nation within a
nation" concept, and has also become the extreme expression of white guilt
in the higher education context. HBCUs are seemingly immune from critical
review from outside of the black community because any unacceptable
action by a white person will be deemed racist. 154  Lawmakers and
politicians know this too; any inclination to reduce or eliminate HBCU
funding may result in irreparable harm or political suicide. HBCU
proponents know the power of white guilt; thus, they will wield the race
card55 when necessary.

C. "Those Qualities Which Are Incapable of Objective Measurement"'156

HBCU proponents contend that black colleges fulfill a mission that
PWIs and other American institutions are unwilling or unable to perform.
Professor Kenneth Tollett claims that HBCUs serve seven functions. 57 The

149 Shelby Steele, Rise of "The New Segregation," USA TODAY (Magazine), Mar. 1993, at 53-55.
150 Id. at 55.
151 Id. (emphasis added).
152 Id.
153 "One representative study at the University of Michigan indicated that 70% of the school's

black undergraduates never have had a white acquaintance. Yet, across the nation, colleges and
universities like Michigan readily and even eagerly continue to encourage more segregation by granting
the demands of every vocal grievance identity." Id.

154 See, e.g., Scott Jaschik, President of Black-College Lobbying Group Stirs Furor With Claim
ACE Is Racist, CHRON. OF HIGHER EDUC., Jan. 8, 1992, at Al (examining a letter sent from an HBCU
lobbying group accusing the American Council of Education (ACE) of racism and claiming that the ACE
president was hostile to HBCUs).

155 See, e.g., Ellis Cose, 12 Things You Must Know to Survive and Thrive in America, NEWSWEEK,
Jan. 28, 2002, at 52 ("Given such psychologically complex phenomena as racial guilt and racial pain, you
are not likely to find much empathy or understanding when you bring racial complaints to whites," but
"there is a time when playing the race card makes perfectly good sense.").

15 Sweatt v. Painter, 339 U.S. 629, 634 (1950), quoted in Gil Kujovich, Equal Opportunity in
Higher Education and the Black Public College: The Era of Separate But Equal, 72 MINN. L. REV. 29,
153 (1987) ("Understanding the ambiguous legacy of the black public college requires a look beyond the
tangible and quantifiable characteristics of the institution to 'those qualities which are incapable of
objective measurement."').

157 See Kenneth S. Tollett, Sr., The Fate of Minority-Based Institutions After Fordice: An Essay,
13 REV. LITIG. 447, 475-84 (1994) (listing the seven functions of black colleges).
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first four functions, which Tollett claims are unique to HBCUs, are that they
provide black students with (1) admirable models for success; (2) an
environment which is "psychologically and socially congenial"; (3) an
"enclave" for black students to transition from an isolated black world to
white America; and (4) protection against America's "declining interest in
the education of blacks". 58 The three remaining functions, which are not
unique to HBCUs, include providing (5) societal resources for black
communities; (6) a "wider freedom of choice for black and white students";
and (7) preserving black culture. 159

Even if some of Tollett's claims are legitimate, 160  the federal
government should take little or no part in fulfilling them. In fact, two
purported functions are wholly antithetical to the legacy of Brown.16' The
federal government should not support any program which further isolates
and alienates black students from American society. Similarly, providing
students with a "wider freedom of choice" is to create racially-identifiable
enclaves for black and white students162-a goal that the Fordice Court
explicitly rejected. 16

3

158 Id. at 475-82 (emphasis added).
159 Id. at 482-84 (emphasis added).
160 For example, Professor Johnson argues that "coercive assimilation" into PWIs will harm black

students:

Finally, I question the notion that the remedy mandated by Fordice-essentially forcing
African-Americans to attend predominantly white schools-is truly illustrative of any
notion of integration. Fordice mandates coercive assimilation. Predominantly white
colleges are not "neutral" environments in which African-Americans and whites can meet
and learn as equals. Rather, such colleges are institutions that maintain and promote
white norms. Such schools mask a white cultural perspective or norm that has the effect
of stifling or eradicating the consciousness of African-American students. Thus, the
continued maintenance and operation of predominantly or historically black colleges is
unobjectionable and justifiable as an effective counterbalance to the maintenance of
white culture through predominantly white colleges. Instead of eliminating or merging
historically black colleges into white colleges through coercive assimilation, these
schools should receive increased funding to attain the same level of excellence as their
white counterparts.

Alex M. Johnson, Jr., Bid Whist, Tonk, and United States v. Fordice: Why Integrationism Fails African-
Americans Again, 81 CAL. L. REv. 1401, 1456 (1993).

161 "[T]he proposed alternative of creating a separate but equal 'educational environment' for

African-American students would amount to de facto segregation that runs contrary to the dictates of
Brown." Monteiro v. Tempe Union High Sch. Dist., 158 F.3d 1022, 1028 n.7 (9th Cir. 1998).

162 Tollett, supra note 157.
163 United States v. Fordice, 505 U.S. 717, 749 (1992); see also supra notes 106-11 and

accompanying text (discussing the Fordice opinion).
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D. De Facto Segregation and "The Race Problem"

America's love affair with de facto segregation lies at the core of the
HBCU dilemma and the larger "race problem." 164 High-achieving black high
school students will forego a full scholarship to a top-tier PWI to attend a
lower-ranked HBCU with no scholarship because the student presumes that
the PWI is a bastion of racism. 16  To be sure, there are plenty of white
college students who have not joined the diversity bandwagon. 66  These
white students, who come from an insular world, can argue quite
persuasively that a diverse campus does nothing to improve their individual
college experience.

167

Colleges that claim to be diverse may be able to tout high minority
enrollment statistics, but campus self-segregation is reminiscent of the
1950s. 168  University administrators accommodate black students' demands
for separate dorms, houses, and library floors because these de facto
practices limit interracial conflicts. 169  A roommate fight over MTV or BET

164 See generally ROY L. BROOKS, RETHINKING THE AMERICAN RACE PROBLEM (1990) (defining
the race problem, providing a class-based analysis, and providing strategies for the transformation of
black America).

165 See, e.g., Lino A. Graglia, Podberesky, Hopwood, and Adarand: Implications for the Future of
Race-Based Programs, 16 N. ILL. U. L. REV. 287, 287-88 (1996) ("Judge Motz, at least as gullible as he
was self-righteous, had no difficulty believing that the reason that there are not more black students at the
University of Maryland is that it has a 'poor reputation' among blacks, and the reason so many black
students drop out of law school is the existence of 'a hostile racial attitude on campus'-after all, how else
could low black enrollment and retention be explained?"). Prospective black students are not the only
persons who draw cursory conclusions about race at PWIs. Professor Graglia has criticized a federal
district court judge for this behavior:

[The judge], at least as gullible as he was self-righteous, had no difficulty believing that the
reason that there are not more black students at the University of Maryland is that it has a
"poor reputation" among blacks, and the reason so many black students drop out of law school
is the existence of "a hostile racial attitude on campus"-after all, how else could low black
enrollment and retention be explained?

Id.
166 Extreme examples are those white students who engage in overt racist speech at PWls. See,

e.g., Evan G. S. Siegel, Comment, Closing the Campus Gates to Free Expression: The Regulation of
Offensive Speech at Colleges and Universities, 39 EMORY L.J. 1351 (1990) (describing that the social
climate toward minority students at colleges and universities has become inhospitable because white
students believe that minority students receive special treatment); Charles R. Lawrence III, IfHe Hollers
Let Him Go: Regulating Racist Speech on Campus, 1990 DuKE L.J. 431 (1990) (examining racial
harassment on college campuses).

167 "Diversity, like most other things, means different things to different people....We care about
diversity for many reasons, and we place different limits on how 'much' diversity we seek in different
contexts." Heather K. Gerken, Second-Order Diversity, 118 HARV. L. REV. 1099, 1106 n.7 (2005)
(citation omitted). Whites and blacks conceive and quantify diversity differently. Id.

168 See supra notes 12-16 and accompanying text (listing examples of student self-segregation).
169 However, perceived "special treatment" can also elevate racial tension on campus. See Mel

Elfin & Sarah Burke, Rage on Campus, U.S. NEWS & WORLD REPORT, Apr. 19, 1993, at 52-54
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will not happen if black students and white students are not assigned to the
same room. 

170

Simply stated, the federal government promotes two contradictory
policies because America demands both. PWIs are ill-prepared to handle an
influx of black students, and HBCUs certainly do not want to absorb more
white students or white professors.'17  Diversity initiatives allow PWls to
assuage white guilt and to comply with federal law. Likewise, white
students do not stand at the main gate of HBCUs crying, "Let me in!' 72

HBCUs play an important-albeit unrecognized-function in white America
because they (1) assuage white guilt by (2) giving black persons what they
want, which (3) redeems, and (4) limits black-white interaction.

Thus HBCUs allow America to cling to de facto segregation and its
inescapable consequence: separate but equal education. As Damian Gosheff
comments, "Plessy v. Ferguson is entrenched in American schools; whether
via de jure discrimination, as in the pre-Brown years, or via de facto
discrimination, ag, is the case today, separate but equal is accepted and even
endorsed."'173  Moreover, "[f]ederal judges adjudicating desegregation
litigation have assumed that historically black colleges stand as obstacles to
school desegregation."'174 Thus, efforts by the President and Congress to

(discussing white students' resentment of what they see as unwarranted special treatment for black
students).

170 MTV was America's first music television network, and BET was America's first cable
network dedicated to black programming. In the 1980s MTV aired mostly rock-and-roll music videos,
whereas BET featured music videos with black artists. Now the MTV-BET divide is much less apparent,
as airs numerous "black" programs and music videos which is due, at least in part, to the white suburban
kids' affinity for "hip hop" and "gangsta rap." See, e.g., Ronald D. Brown, The Politics of "Mo' Money,
Mo' Money" and the Strange Dialectic of Hip Hop, 5 VAND. J. ENT. L. & PRAc. 59, 62 (observing how
suburban white kids purchase millions of "gangsta rap" albums each year). In 2000, the founder of BET
sold the network to Viacom, the owner of MTV, for $3 billion; see Richard Sandomir, Founder of TV
Network Becomes First Black Owner in Major Sports, N.Y. TtMES, Dec. 19, 2002, at Al (reporting that
Robert Johnson sold BET to Viacom in 2000 for three billion dollars).

171 See supra notes 127-30 and accompanying text (discussing challenges and benefits for
HBCUs that employ white professors).

172 There are a few notable exceptions. See, e.g., Molly O'Brien, Discriminatory Effects:
Desegregation Litigation in Higher Education in Georgia, 8 WM. & MARY BILL RTS. 1, 21-41 (1999)
(discussing the era of the "white plaintiff' in Georgia HBCU desegregation litigation).

173 Damian B. Gosheff, Comment, Brown's Unfulfilled Promise: Education Finance Reform and
the Separate But Equal Effect of State Education Clause Remedies-New York as a Model, 35 U. TOL. L.
REv. 889, 890 (2004) (emphasis added).

174 Leland Ware, Issues in Education Law and Policy: The Most Visible Vestige: Black Colleges
after Fordice, 35 B.C. L. REV. 633, 651 (1994). The Fordice cases addressed the dual HBCU-PWI system
in Mississippi. HBCUs in other Southern states have also been embroiled in litigation. See, e.g., Knight
v. Alabama, 14 F.3d 1534 (11th Cir. 1994) (suit seeking desegregation of Alabama colleges); United
States v. Louisiana, 9 F.3d 1159 (5th Cir. 1993) (action alleging maintenance of dual college system based
on race); Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986) (suit seeking to use racial quotas to eliminate
effects of de jure segregation); Norris v. State Council of Higher Educ., 327 F. Supp. 1368 (E.D. Va.
1971) (alleging maintenance of a dual college system in Virginia), affd mem. sub nom. Bd. of Visitors of
the Coll. of William & Mary v. Norris, 404 U.S. 907 (1971); Ala. Statute Teachers Ass'n v. Ala. Pub.
Sch. and Coll. Auth., 289 F. Supp. 784 (M.D. Ala. 1968) (challenging the dual system in Alabama), affid



12 WASH. & LEEJ. C.R. & SOC. JUST. 2 (2006)

strengthen HBCUs frustrate diversity and likely hinder the judiciary's efforts
to fulfill the Brown legacy.

V. Conclusion

HBCUs were created during America's shameful past, when separate
but equal education was the law. Southern legislatures used Jim Crow laws
and the Morrill Acts to forge a dual system of higher education, which made
HBCUs an icon of de jure segregation. Although fifty years have elapsed
since Brown and its progeny, vestiges of America's shameful past remain.
Martin Luther King Jr.'s dream of white kids and black kids sitting side-by-
side will not be reached because American society still sees a benefit in
educating kids in segregated schools.

Since Brown, the federal government has sought redemption for the
race problem that it helped create. Attempts to fix the race problem at the
college level are too late. Professor Ware argues that governmental
intervention should begin sooner:

From a policy perspective, states would be better served by
taking actions to increase the pool of minority college students.
This could be accomplished by creating programs that would
improve the preparation minority students receive in
elementary and high schools. College is the continuation of a
long-term educational process, where it is difficult to remedy
problems that have developed at earlier stages. The focus
should be on elementary and high schools in urban areas,
where the vast majority of black students attend school, and
where the quality of educational services is most lacking. The
economic disparities between urban and suburban school
districts are at the heart of the nation's failure to educate
minority children. 1

75

Thus, pouring money into HBCUs and promoting diversity initiatives are a
scapegoat; this allows policymakers to obtain partial credit for a larger
program that the government is afraid or unwilling to tackle. The inherent
conflict between diversity initiatives and programs aimed at strengthening
HBCUs ties into a larger tension within the black community-whether to

per curiam, 393 U.S. 400 (1969); Sanders v. Ellington, 288 F. Supp. 937 (M.D. Tenn. 1968) (suit seeking
desegregation of public colleges in Tennessee), enforced sub nom. Geier v. Dunn, 337 F. Supp. 573 (M.D.
Tenn. 1972), modified sub nom. Geier v. Blanton, 427 F. Supp. 644 (M.D. Tenn. 1977), affd sub nom.
Geier v. Univ. of Tenn., 597 F.2d 1056 (6th Cir. 1979), cert. denied, 444 U.S. 886 (1979).

175 Ware, supra note 173, at 677.
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move toward the Brown ideal of integration or to develop a uniquely black
"nation within a nation." 176

The federal government should move cautiously in trying to fix the
race problem at the college level because race-conscious tinkering often
creates more problems than it attempts to remedy. However, if the
government truly supports Brown and its progeny, it should not try to
shoehorn HBCUs into this educational vision if they do not fit.177

176 See Alex M. Johnson, Jr., Bid Whist, Tonk, and United States v. Fordice: Why Integrationism

Fails African-Americans Again, 81 CAL. L. REv. 1401, 1456-57 (1993) (discussing how the unique social
history of African Americans has resulted in the emergence of an African American nation, creating
tension in integration).

177 Cf. Leocal v. Ashcroft, 543 U.S. 1, 13 (2004) ("But this fact does not warrant our shoehoming
it into statutory sections where it does not fit.").




