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SUPPLEMENTAL -MEMORANDUIM

To: Mr. Justice Powell

Re: No. 78-75%, XKidwell v. Great Western United Corp.

Luther Munford, one of Justice Blackmun's clerks,
yvesterday shared an interesting observation about this case with
ma., He pointed out that nowhere in the opinion of the CA 5 or
in the Briefs of the parties here has there been any discussion
of the source of Great Western United's right to maintain this
action in federal court -- that is, the source of its "cause of
action." The appellee's complaint mentions the Securities
Exchange Act of 1934 and 42 U.S.C. §1983 as the laws under which
its claim arises.

Great Western has two bases for attacking the validity
of the Idaho statute, the Commerce Clause and the pre-emption
claim under the Supremacy Clause and the Williams Act, Giwven
the construction of the term "Constitution" in §1983 that we

adopt in Chapman, §1983 does provide a cause of action for



assertion of the Commerce Clause claim. But £1983 does not
create a cause of action based on the contravention of the
Williams Act by the Idaho statute. We arque in Chapman that
"laws" in §1983 includes only civil riaghts laws, among which the
Williams Act does not number. And it would undercut this
limitation on "laws" completely 1f the term "Constitution" in
§1983 were construed to include Supremacy Clause eclaims. On
this latter point, I refer vou to Justice Stevens' discussion in
hls opinion in Chapman of the comparable situation with respect
to 28 U.8.C. §1343.

An alternative source for Great Western's cause of
action is the Williams Act itself. But there is only a tenuous
basis for supposing that the Williams Act creates a statutory
right to be free of conflicting state laws, and even less
support for the conclusion that it authorizes private suits in
federal court to obtain declaratory and injunctive relief from
such state laws.

The argument on the former point would overlap, I
suppose, with the appellee's contentions regarding the
avallability of personal jurisdiction under Section 27 of the
1934 Act. This arqument actually begins with Section 28 of the
1934 Act, which provides that:

"Wothina in this chapter shall affect the
jurisdiction of the securities commission {or any
agencv or officer performing like functions) of any
State over anv security or any person insofar as it
does not conflict with the provisions of this
chapter or the rules and regulations thereunder.”

Great Western has argued, in connection with the question of

jurisdiction, that Section 28 by implication prohibits state



laws in conflict with the federal securities laws.* Granted
this premise, it might argue also that a private cause of action
to enforce that prohibition should be implied under Section 2B.
Even assuming, as the appellee urges, that Section 28
was meant to do more than limit the pre-emptive effect of the
1934 Act, there may be no warrant for implving a private cause
of actlon to enforce in federal court the implied limitation on
state laws. Tt is true that under the 1934 Act, there is no
apparent provision for enforcement of that limitatlion by the SEC
in federal courts. Even if that is so, I see no particular
problem with the conclusion that the pre-emptive effect of the
Williams Act 15 to be left for assertion as a defense to an
action by the State under the Idaho statute in the Idaho courts.
The appellee also invoked the Declaratory Judgments
Act, 28 U.5.C. 82201, in its complaint. But as long as the
concepts of jurisdiction and cause of action are to be separated

carefully, that Act cannot provide a cause of action for

Gilven this constructlon of Section 28, the appellee has
arqued that enforcement of a state law inconsistent with the
Williams Act constitutes a "violation" of that Act within the
meaning of Section 27 of the 1934 Act.

"Any gult or action to enforce any liability or duty
created by this chapter or rules and regulations
thereunder, or to enijoin any wviclation of such
chapter or rules and requlations, may be brought in
any such district [wherein anv act or transaction
constituting the wviolation occurredl or in the
district wherein the defendant is found or is an
inhabitant or transacts business ...."

The appellee argues that since some of the acts constituting the

violation occurred in Texas, the sult properly was maintained

there.



assertion of the pre-emption claim. The purpose of §2201 is
only to allow federal causes of action otherwise malntainable in
federal court to be pursued at an earlier stage in any given
controvesy, before actual damage has been sustained by the
plaintiff, In terme of the Declaratory Judgments ARct, then,
Great Western does not have a right to a declaration of the
unconstitutionality of the Idaho statute because Congress has
not created a cause of action for such a declaration.

As I mentioned at the beginning of this memorandum, the
appellants have not raised any question regardina the basls for
the appellee's Supremacy Clause-Williams Act claim. Since no
issue of jurisdiction is implicated by the "cause of action”
problem, I think that the Court would be justified in simply
noting the problem and stating that the appellants have conceded
any claim they might have had on thls point. 7In other cases
invelving similar actions for declaratorv and injunctive relief
against state statutes on the ground that they conflicted with
federal statutes, the Court has proceeded directly to the pre-
emption question with no mention of the statutory basis for the

plaintiffs' suits. Fiq.,Jones v, Rath Packing Co., 430 U.5. 519

(19771; Douglas v; Seacoast Prodocts, Inc., 431 0,5. 265 (1977}).

But I do think that it would be well at least to indicate the
presence of the oroblem. As in Cannon, there is an opportunity
here to point out the need for precise analysis of the rellef
that Congress affords to various parties, at various times

during a given controversy, in either federal or state courts.
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» SUPREME COURT OF THE UNITED STATES e ) ﬂ

No. 78-759

David H. Leroy, Attorney Gen-
ral of Idaho, et al., Z
M/ . Appellants, On Appeal from the United

States Court of Appeals for
i ) the Fifth Circuit.
Great Western United

M ";"/ Corporation,
[May —, 1979]

Mg. JusTicE STEVENS delivered the opinion of the Court,

An Tdaho statute imposes restrictions on certain purchasers

W stock in corporations having substantial assets in Idaho.

The questions presented by this appeal are whether the astate

agents responsible for enforcing the statute may be required

W to defend its constitutionality in a federal district court in
M’J’, A“_thas. and if so, whether the statute conflicts with the
Williams Act amendments to the Securities Exchange Act of

M 1934 and the Commerce Clause of the TUnited States
* Constitution.*

Sunshine Mining and Metal Co. (Sunshine) is a “target

company” within the meaning of the Idaho Corporate Take-

over Act—a statute designed to regulate takeovers of corpora-
tions that have certain connections to the State! Sunshine's

182 Biat, 454, mee 15 U, 8, €. 8§ T8m (d)-78m (&), 7o (d)-7an (f),

1“"The Congress shall have Power . . . To regulate Commerss with
foreign WNations, and among the several Btates, and with the Indian
Tribesa. . , " T. 8. Const., Art. I, § 8,

® Chapter 15 of Title 30 of the Idaho Code iz entitled “Corporate Tuke-
overs.," Its opening provision containe the following definition:

“"Target company’ means a corporation or other isuer of securities
which is organized undeor the lawa of this state or has its prineipal office m

/ei
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T8-T50—0OPINION
2 LEROY ». GREAT WESTERN UNITED CORP,

principal business is a silver mining operation in the Coeur
d’Alene Mining Distriet in Idaho. Its executive offices and
most of its asseta are loecated in the State. Sunshine iz also
engaged in business in New York and, through a subsidiary,
in Maryland. Its stock is traded over the New York Stock
Exchange, and its sharsholders are dispersed throughout the
country. App. 36. It is a Washington eorporation. 439 F.
Supp, 420, 423424

CGreat Western TTnited Corporation (Great Western) is an
“offeror” within the meaning of the Idaho statufe® GCreat
Western is a publiely owned Delaware corporation with execu-
tive headquarters in Dallas, Tex., and corporate offices in
Denver, Colo. App. 131. In early 1977, Great Western de-
cided to make a public offer to purchase 2 million shares of
Sunshine stock for a premium price. Beeause consummation
of the proposed tender offer would cause Great Western to
own more than 5% of Sunshine's outstanding shares, Great
Western was required to comply with certain provisions of the
Williams Aet and arguably also to comply with the Idaho

this state, which kas substontiol aseete located in this stode, whose equity
gecurities of any class are or have been regislersd under chapter 14, title 30,
Idaho Code, or predecessor laws or section 12 of the Becurities Exchange
Act of 1934, and which ia or may be involved in & takeover offer relating
to any class of its equity securities.” Tdaho Code § 30-1501 (6) (emphasis
added).

47 Offeror’ means a person who makes or in any way participates io
making & toke-over offer, and ineludea gll affiliates and associates of that
person, and all persons acting jointly or in concert for the purpoee of ge-
quiring, holding or disposing of or exercising any voting rights attached T.u
the equity securities for which a take-over offer s made”

* “Take-over offer’ meane the offer to acquire or the acquisition of any
equity security of a target company, pursuant to & tender offer or tequest
or invitation for tenders, if after the acquisition thereof the offeror would
be directly or indirectly s beneficinl owner of more than five per cent
(59%) of any class of the ontstanding equity securities of the issuer.”
Idaho Code §§ 30-1501 (33, (B).



