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1. SUMMARY: Petr c\lﬁl}ggggs a CAQZ ruling that the minimum rate

structure employed by the nations's stock exchanges iinot subject to the

antitrust laws. Although resps support the decision of CA 2, they join petr
e
in requesting review by this Court,

2, FACTS: Resps are the New York Stock Exchange, the American

Stock Exchange, and two representative member firms of the exchanges.
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Petr, suing on his own behalf and in behalf of a class of small investors,
ey

brought an aniitrust action. compiaining that resps’ practice of offering

commission discounts in large transactions and the availability of negotiated

rates only on transactions in excess of $500, 000 (now $300, 000) constituted

—————

a system of price discrimination in violation of the Robinson-Patman Act.

3

Petr also charged that the practice of the exchanges of fixing the commis-
sions to be charged to those unable to avail themselves of negotiated rates
constituies a price-fixing scheme in viclation oi sections 1 and ¢ of the

The District Judge (SDNY -- Lasker) granted resps motion for
summary judgment, characterizing the Robinson-Patman claim as frivolous.
He also found that the Securities and Exchange Act of 1934 exempts fixing of
commission rates by the exchanges from the coverages of the antitrust laws.,

J. LA ¢ 8 ULUIDIUN: lIe Court oI appeals a2IIlTIned tne aecision ol

the DC. Like the DC, it characterized the Robinson-Patman claim as

frivolous, and the claim has not been renewed here. On the Sherman Act

e ===

issue, the court looked first to this Court's decision in Silver v. New York

Stock Exchange, 3573 U.S. 341 (1963). In that case, NYSE had approved, on
a temporary basis, private wire connections between a non-member broker
and member firms. Subsequently, however, NYSE ordered the connections

suspended, without any notice or hearing, and the non-member broker sued

YSE for instituting a group boycott in violation of the antitrust laws. NYSE
responded that it was engaged in self-regulation as contemplated by the 1934

Act and therefore could not be liable for antitrust violations for acts part
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pf the self-regulatory scheme. This Court helci that NYSE's action could be
subject to an antitrust action. The Court pointed out that the action taken
by the exchange was not one under the direct control of the SEC, so that
subjecting this NYSE practice to the antitrust laws served to ensure that
anticompetitive practices would be curtailed by some governmental authority,
i-eapmin. The absence of SR SEC responsibility also eliminated the
dangers of duplicative and possibly inconsistent rulings from the courts and
the agency. This Coﬁrt noted, however, that ""[s]hould review of exchange
self-regulation be provided through a vehicle other than the antitrust laws,
a different case as to antitrust exemption would be presented.': 373 U,S. at
360. CA 2 held that this was that ""different case."

CA 2 pointed out that under section 19(b) of the 1934 Act, the SEC is
il Rad i

empowered to alter or supplement exchange rules with respect to, inter alia.

""the fixing of reasonable rates of commission., . . .'" Thus, SEC review of
the challenged action -- the factor that was missing in Silver -- is present

here, and under the reasoning of Silver, the antitrust laws should not apply.

A“-- 2

The courw ,

Sl dP¥ pointed to the language of section 19(b) of the 1934 Act as evincing
the awareness of Congress that the exchanges would continue their long-
standing practice of fixing commission rates with the modification that it
be subject to SEC oversight.

Considerations of the evolution of sound regulatory policy were also
important in the CA 2 opinion. The court pointed to the gradual elimination

of fixed commissions being ordered by the SEC and asserted that abrupt

application of the antitruilivﬂww%t a carefully planned

T esst—

PRGN . By B SRR £ T PERPeY
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4, CONTENTIONS: Petr contends that CA 2's decision conflicts with

this Court's decision in Silver and witﬁ. the decision of CA 7 in Thill Securitie

Corp. v. New York Stock Exchange, 433 F.2d 264 (CA 7 1970), in which the

court held that NYSE's anti-rebate rule, which prohibits member division
of commissions with non-members, violated the antitrust laws. Both CA 2
and resps agree that Thill is basically inconsistent with the decision of CA 2
in this case.

Petr further contends tha‘t the decision below is an incorrect departur
from the policy announced in Silver that the antitrust laws shouid be applied t
exchange action. Finally, petr for the first time raises some vague constitu
tional claim which is not to be taken seriously.

5. DISCUSSION: Both the Department of Justice and the SEC filed

amicus briefs below, the SEC urging affirmance and the Department of

ap——

Justice in favor of reversal.,
Q .
CA 2's decision appears unassailable, both in its interpretation of

I
e ——

Silver and of the 1934 Act. The fact that resps urge the granting of cert
might seem to indicate their concern that th.is general problem will récur.
The proposed SEC rule whereby all commission rates will be negotiated
is scheduled to go into effect in April, 1975. Silver seems to contemplate
a case-by-case evaluation of the relationship between particular exchange
practices, the antitrust laws, and the 1934 Act; consequently, review of a
nearly abandoned practice may not be called for.
There is a response.

Becker ' Ops in appx to petn.

11/4/74

DK



vourt ...iih00s B OR =0 o T O TEOONE N S i o e » 19...

A = T *«n A o PN ar

LATHUWOR oo soastsanosoens e ) 4T. 0 LASSUJTVEUL o v e e v e svvsosansaas s AT NU. 74-304
o L Ry T Y e | - 4 kd o~

DWUTIELLEW o v o v s ansos o v onon s 4T, .. LATEROUTICED o« v o v v voossosaas s 4.,

RICHARD A. GORDON, ET AL., Petitioners
V8.

NEW YORK STOCK EXCHANGE, INC., ET AL.

9/19/74 cCert. filed.

P

}f‘,%ﬁn CERT. JUgf’;ﬁﬁ;ﬁ“ MERITS | MOTION | AB- |2 OF
I e D l N |posT | D1s | AFF InEv AI"‘F‘I LR REE st 'ILI:;G
Rehnauist, J............. bosnod oo ORI XY, A e S A 2
1 I I 1 1 I 1 I I I I I 1 gl &= U 1 T
;:.w;,u.s| ..... e .‘v ...... e A s a8 i ik S
= -J_ v I ..... [.‘./I....I....l....l....[....l....l....[...1....| ..... |....] ..........
P .r, |-- [./-]l. 'coolln-o-l--o;lo-o-l...||u.nolo---’~.oo| ooooo I&a-'] ---------
...... Rt aras o s ot oo maeae on ool Tt M u AEARRRIL = 21 5 sl aleninn s ik i @k ol o Moo e =5 TR 2k
Sowa .. ccqieiiine.d I ..... []'/Il|| | | . I ‘ I ..... | 1 .....
oy T R T
jAvaaaf“.A, ---------------- ‘ ----- [..'].'.'l‘.'.[.ﬁ'.l.ll‘"I";l.'..l....[“"l...'l ttttt |ll.l1 ----------
:"“a“"-';’:-.; ............. | ..... [...].‘./..I....[.O..|....|....|....|....l....l....l ..... l....] ..........
Browee O J....00000s.d e Lo T AT S N T PR T T Y T




74-304 GORDON v. NEW YORK STOCK EXCHANGE Argued 3/25/75



HIEVIVe W Y Ok Crthdva X [T ~5D W
v S -

T SRy A M '

—_— P

-

g ol | TVW va\r P a2 W o ,;_,__,va

; & )
Qi AOA_ AU ANCAALARIAN P

p

M,
PN s E A - . & e
Y . LN VAN mll,x) D
5 V 73 ! : A
2 O AL VWJX S B I LA
oA ) e ™ 2
&« 1 s Laed s 7 - o L
/ 44 ’
= & wnxu—-/‘ -
LA ) Aveawnd) Excede ¥ ™V ST
e 3 5 Pt A J
] o~ o =
, il .. St
o E LAy ¢\ F F

€242 %a

Y s
“UW’ = o i »
SM/L{AM I (Y /l), -) C‘\_ & .
3 /, 4——111
/ﬂ‘—/lglp” Vi i '
=S T2 X re
A Pk o
FAW 7= S .
2 ) )
1Q1 idi~} MAIM "_. 2 o . ryn -~
A i o i A Rt AP T T iyt
P S e P W 4 A P W LV g L il

(‘#—MMMMWW—.V,,

AL "w, Jor T 4 — [N
M,A‘L IM 1 e 2 2l | 'w‘r'—-yy—



9% & 4/7 WM w}
thlavs. awornd) Yo Ko bua. a_ Aeal

M (quﬁw&ff;}ocwﬁqb
A0 Hhe pracetect of frpead ~olee,
Aoy Moain o fpeu ¥ W«/%
/"“;ﬁ- P3N —éAA—A@m 01




A . 7. PR
y1I e == T @ ' S
\J =" 7/ - n
Y 1y Al . Ve ) Cllttre n TN Ahe. THERPUSIEG IV
P - . = = . = wca S
” - - e o —
( cler g &) BBRA_ S 7 » B -t T N b e 0 T
7 7 ‘ n o e =g
AdaPE o S LAV T S TRA RBA . i
o U’. ; & r ,h i

bt ane o, ST e e

7
otV STl BBAAM I\ A Dridnfats. . Tl P
- Ay

e O R s ] NN g P L (= S S S S
-— ’ L 4 = !
i » —_

¥ TR Bl A ARy AAD Yl VBN GRa €k
] = —— .
. s e W —
% SN MML/MIAVK;A*H)M
a4 0
WJ& \ M WM W"’"‘"""’\

~. . A o 7,
- e
= & 4

~

Fal .
%mug,g/é‘,&_—mw r &Ny

r
e T Coned Lz wztt,(v ~ WA
P I | _+.

A ~ -
IWM)L,(,WIVWW—'—L4
L CM/WM-WJ‘
l

e T

= e A
V/-""



Unister 1), SEC oy ~evwht
(et wtleopfeus afda. Way | 7
o nalee, ult - had Jrit M
PPN MW,%M@
| ‘“?”““*"9‘ Lo Aot varterds (<G ),
AT wrenld wpply,



o / - 4 RO
JL SEC S lonts o Sl Cosrga

J
N P A - T . = .}
~——
Lt ’Y‘Z/M"—" 72 S T T Ao - o S S WA DA DTS
o, . 2 / - kb ’
A s dan AN W] GERA AR, R LN
. ra !

r w4 ~ -
- i . s B Ve 3 v A F VY A ] LAl o M M A
= ~ B i e e e okl R o — e - S e L

i - ¥ 1 w y 4 e’
i~ ‘.’.'_”' - P R W i =2 i —




MEMORANDUM

TO: Mr. Justice Powell DATE: March 27, 1975

— - Ll - -

L AN Ll JJCWLD L e LUWC.L.L, ul- .

No. 74-304 Gordon v. New York Stock Exchange

There are two dlStlnCt analytical elements in the problem
in this case. Ome isdwﬂether the %Efurlties Exchange Act's
unique regulatory scheme, compounded of self-regulation in
the exchanges and regulatory oversight by the SEC, was intended
to substitute for competitive forces in the industry. The
second question if=-whether the Exchange Act and the antitrust
laws can be enforced in complementary fashion. The answer
to each question depends in part on the other; so neither
issue can be decided independently. Still, I think it heipful
to think of these as discrete problems. The first is largely
a matter of congressional intent; the second, pé?imarily a
problem of administrative law.

In the time I have devoted to studying the Court's past
cases on antitrust in the regulated industries, I have been
unable to discern a consistent pattern. There are, however,
several prevailing themes. First, the Court has regularly
i;;;;ed the principle that repeal by implication (especially 7ﬁ1e£‘
of antitrust laws) is not favored. The Court has found a
compléte repeal by implication in very few cases; most cases

have found some place for antitrust law in the regulatory

scheme.,



2.

Second, a highly relevant consideration is whether the
regulatory agency 1s required to weigh the effect on
competition as one element of the public interest. An
express statutory provision to this effect has persuaded the
Court that Congress meant competition to be protected by the

agency rather than the antitrust laws. Pan American World

Airways, Inc. v, United States, 371 U.S. 296 (1963). But see,

United States v. Philadelphia National Bank, 374 U.S. 321,

351 (1963). On the other hand, absence of emphasis on
competitive considerations has helped the Court to the
conclusion that Congress did not intend regulation to substitute

for competition, United States v. RCA, 358 U.S. 334 (1959).

See also Otter Tail Power Co. v. United States, 410 U.S. 366.

Third, the Court has been fairly consistent in holding that
antitrust law is not ousted if the agency has no power to

regulate the conduct in question. E.g., Georgia v. Pemnsylvania

R.Co., 324 U.S. 439 (1945); United States v. Borden Co., 308
U.S. 188 (1939).

Finally, active and continuing agency supervision based
partly on competitive concerns was an apparent factor in the

Hughes Tool case, where the Court held that CAB regulation

had displaced antitrust scrutiny of post-merger dealings with

an airline company. Hughes Tool Co. v. Trans World Air lines,

Inc., 409 U.S. 363 (1973). I might add that I find no
consistent reliance - except in dissents - on the presence

or absence of a damages remedy for the party claiming injury.
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The Court seems to have recognized that Congress could
reasonably substitute regulation for competition without
affording a damages remedy to parties injured by conduct the
regulatory agency disapproves.

Silver v. New York Stock Exchange, 373 U.S. 341 (1963),

fits into this loose structure rather well. There the Court

began by emphasizing the unique structure of the Exchange

/e " )ﬂ:§2$d4kct, which relies on self-regulation in the industry to a

ey

S

M

1*’1 ';“-

greater degree than other regulatory statutes do. It
recognized that the statutory scheme contemplated the
continuing operation of the exchanges as membership organiza-
tions, with authority (even a duty) to exclude some persons
From membership. The Court found no explicit repealer of
antitrust laws, however, and invoked the no-repeal-by-implication
principle to hold that the antitrust laws should be ousted
only insofa;—;;—ﬁecessary to make the Exchange Act work.

The guiding principle was "an analysis which reconciles the
operation of both statutory schemes with one another rather
than holding one completely ousted."” 1Id. at 357. Since the
conducf challenged in Silver was not subject to SEC regulation,
the Court easily concluded that regulation had not been
substituted for competition in that narrow context and went

on to use a "Rule of Reason" analysis and balance antitrust

policies against the fundamental concept of exchange self-

regulation to come up with its curious 'due process'" holding.



The Court expressed no view on the result it would reach

when the SEC me& express regulatory power over the challienged

PENEURE. = [ =y | it EO
RO T T U akn . A TSN

Ihe express regulatory power, winich is present here,
is~felevant in two respects. First, it is relevant in that
ultimate control over exchange rules is in the SEC rather
than the exchange i1tself. 71Thus 1T presents a much Detter
case than S5ilver for saying that Gongress intended to
substitute this method of regulation for the antitrust laws.
Second. even if Congress seems to have intended a dual svstem
of regulation, the SEC's express authority over commission-
fixing rules creates a potential for conflict between regulatory

authorities. Thils prospect has more reievance TO tThe

administrative law problem than to the question of

e ~ Rl

The adgizigtrative law issue is a problem of choosing
a procedure by which both the SEC and the antitrust court
can perform their respective functions without conflict.
The best procedure invokes the doctrine of primary jurisdictionm.
In order to assure uniformity of decision, and to get an
informed assessment of conditions in the regulated industry,
an antictrust court ordinarily should not entertain a private
suit until the agency has been given an opportunity to rule
on the challenged conduct. Thus, 1f the agency has authority
to exempt certain transactions ffom the antitrust laws, Far

East Coniference v. United States, 34Z U.S5. 370, of 1L there
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is a question whether the challenged conduct violated the

regulatory act, Ricci v. Chicago Mercantile Exchange, 409

U.S. 289 (1973), the antitrust court should not act until the
agency has performed its function. (You joined a dissent

in Riceci based primarily on the ground that waiting for agency's
action in that case could not be expected to aid the antitrust
court significantly.) 1If the agency disapproves the challenged
conduct on the basis of the regulatory statute, the antitrust
court may not have to proceed. If the agency renders an
opinion balancing the competitive considerations against
policies peculiar to the regulated industry, the court will
have an informed basis upon which to apply a "Rule of Reason"

analyéis. United States v. RCA, 358 U.S. 334 (1959). But see

United States v. Philadelphia National Bank, 374 U.S. 321, 353-
354 (1963); California v. FPC, 369 U.S. 482 (1962).

The alternative to the "primary jurisdiction' model is
to allow the antitrust and agency proceedings to run
simultaneously, that is, to allow the antitrust court to decide
the case without waiting for an agency decision on the matters
entrusted to its processes. This presents a substantially
greater danger of producing antitrust decisions that do not
adequately consider the regulatory concerns. Under the'primary
jurisdiction" model there is some potential for substantive
conflict: the court may find an antitrust violation in some

conduct that the agency has held legal under the regulatory
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1]
statute. Some degree of confliict, however, is inevitabie

given an initial decision that Congress did not mean to
substitute regulation for competition. But it need mot be
serious. It is the same conflict that can arise in any other
context where a business is subject to two unrelated schemes
of regulation: its conduct may violate one statute but not
the other. Unless the agency nas determined that some conduct
is affirmatively required by the regulatory statute, there is
no conflict that cannot be ameliorated bv applving a "Rule

of Reason" (instead of a per se rule) in the antitrust court.
(The “Kule of Keason,” in hornbook terms, i1s simply a process

of balancing the socially desirable aspects of the conduct

- = ' i Wiy B ~ -~ = «
OITRTTIOT 7 O NTIT T AATARA T T YT AT T AT O 3
A A LA e el SALL b e e WAL e e e VY e de e T 8 )

If the court and the agency are allowed to proceed
simultaneously, however, the antitrust court may act without
the agency's judgment under the regulatory statute. The
court might then disregard the regulatory concerns, act on
incomplete information. or reach a different conciusion on
crucial facts. 71nis state of aifairs is generally less

—

desirable, but the Court has approved it in various contexts.

rhiladelphia National Bank, supra; cf. California v. KPC,

supra.

Now that I've introduced the question, the problem is
to apply these two general inquiries to the SEC and the NYSE.
First is the auestion whether Congress meant to make SEC

N |

regulation exclusive wherever applicable. The Exchange Act



T

contains no explicit repeal of the gntitrust acts, and the

SEC has no authoritv to exempt specific transactions from
antitrust chalienge. 1Instead there is a section purporting

to supplement rather than supersede ''all other rights and
remedies that mav exist at law or in equitv.” See U.S. brief
at 70. Second, the statute does not require the SEC to weigh
competitive considerations in determining what exchange
practices will serve the public interest. Section 19(b)
describes the relevant standard: 'necessary or appropriate
for the protection of investors or to insure fair dealing in
securities traded in upon such exchange or to insure fair
administration of such exchange." These factors, under the
Court's prior decisions, weigh in favor of holding that
antitrust law is not ousted. On the other side, though, the
SEC claims that it does consider competitive factors even though
the statute does not require it, and the SEC has closely
regulated commission-fixing agreements over the last few years.
These two factors are not particularly relevant to
congressional intent, but they may deserve some weight on

the other gida.

L think cthe SEC is crying “wolfi’ when it claims that
inconsistent regulation would be disastrous for the securities
industry. It is mot clear to me why the SEC's silent
nondisapproval of a proposed exchange rule must De honored.
The SEC admits that in deciding not to object to an exchange

proposal, it may be deciding only that the proposal is not
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inconsistent with the Exchange Act. If an antitrust court,
after due consideration of the progrém of self-regulation
and the public interest expressed in the Exchange Act,
should decide that the: anticompetitive aspects of the
exchange's rule outweigh its benefits, this seems to me no
different from the usual interplay between two regulatory

schemes expressing different concerns. The exchanges would

know that they are subject to antitrust regulation as well

as SEC supervision, and they could tailor their rules to avoid
anticompetitive conduct that is not expressly designed to
protect investors, insure fair dealing, or insure fair
administration of the exchange.

The only situation that would pose a true dilemma for

the exchanges would arise from an SEC order to institute a

particular anticompetitive rule. Then, I think the antitrust
law - whether under an immunity principle or a simple '"Rule

of Reason' analysis - probably should not interfere with the
SEC's balance of policies. Even this concession to the

SEC, which all parties in this case have regarded as a
minimum, is not mandated by the Court's prior cases. 1In RCA
the Court overrode the FCC's assessment of the public interest

in a radio acquisition, and in Philadelphia National Bank

it allowed an antitrust court to disagree with the Comptroller's
decision that a bank merger would be good for the Philadelphia

economy despite the decrease in competition.



The 8econd issue,’ if the Court concludes that the
antitrust laws are not inherently 'repugnant' to the Exchange
Act, is whe;EEE the two laws may be administered in a fashion
thgt will avoid disruption of the regulatory scheme.
Unfortunately, the answer offered by a "primary jurisdiction"
model may be unavailable. I looked over the Exchange Act's
procedural provisions and the SEC's rules of practice, and
found nothing that generally authorizes an individual such
as Mr. Gordon to institute SEC proceedings against an exchange
rule alreédy in existence. Anyone may file a petition seeking
issu;nce or repeal of an SEC rule "of general application,"
Rule 4(a), but there is no explicit authorization for private
complaints about exchange rules. Nor is there a rule
authorizing private intervention in an SEC-instituted
proceeding to review a proposal submitted by an exchange.
Under Rule 9(a), only governmental bodies are entitled to
intervene as of right in/ﬁggoing SEC proceeding, and other
persons may be allowed "limited participation' at the
discretion of the hearing officer. But, if exchange rule
proposals are reviewed informally, as the SEC counsel suggested
at oral argument, even this limited participation may be
unavailable.

Given this state of affairs, the only procedural
framework seems to be allowing an antitrust court to proceed

without waiting for the plaintiff to obtain an SEC ruling on

the challenged practices. (In this particular case, of course,
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the court would have the advantage of all the SEC's rulings

on the fixed-commission structure). (The disadvantage of the
procedural situation pulis in both directions. On the one
hand, it means there is some danger that an antitrust court
would decide that a particular exchange practice is unduly
anticompetitive without the benefit of the SEC's views, unless,
of course, the SEC volunteered an amicus submission in the
court proceeding. On the other hand. if the Court should
hold that Congress meant the Exchange Act to supply the only
remedy for anticompetitive rules issued by exchanges, an
injured partyvy would be entirely without gem%dy. ﬁgkcannot
initiate proceedings in the SEC, but must depdm@=sn. the SEC’'Ss
staff - working under a statute that does not even include
effects on competition as one‘of the public interests the
SEéEg required to protect -lgg take interest in the exchange’s
rule. He may not be able even to participate in an agency
proceeding on a limited basis, and he may have no resort to
judicial review. AbDsent a cliear conviction tnat Congress
meant the exchangesto be entirely free of antitrust super-

vision, I would be most reluctant to reach such a result,

§S
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No. 74-304 Gordon v. New York Stock Exchange

This memorandum is to facilitate my discussion at the

Court Conference on the above case.

We only have to decide whether, with respect to commission
rates, antitrust jurisdiction has been displaced by SEC regula-
tion. We need not address any broader issue. Express
regulatory authority with respect to rates is vested in the
SEC under § 19(a)(9). No such authority was present in Silver,
where the New York Stock Exchange ordered its members to
discontinue direct telepnone line service with a nonmember.

Rate fixing by the stock exchange has been the practice,
openly and notoriously, since the exchange commenced operation.
It has existed since the Sherman Act was passed, and until
this suit the Justice Department has mot publicly criticized
or attacked the practice (to my knowliedge}.

The legislarive history indicates that Congress knew
that the NYSE prescribed commission rates, and intended by
§19(a)(9) to vest regulatory authority thereof in the SEC.

Moreover, the SEC nas exercised this authority (see its

- . = - . -~ K

a L = nE

*SEC counsel stated at oral argument (without contradiction)
that the Justice Department had participated in hearings
berfore the Commission on rates, and had asserted no overriding

e
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On the basis of this record, I.think we are entitled to
conclude that Congress did intend to foreclose antitrust
intervention as to the rate regulation conferred by §19(a).
The Justice Department, at least by acquiescence, has
concurred in this view for nearly 40 years.

I should have noted above that, although the act does
not require the SEC to consider competitive factors, SEC
claims in its brief that these are considered. My own view
is that the SEC's obligation under the statute to consider
the public interest necessarily embraces competitive factors,
as entitled to be weighed against other relevant factors.

Plaintiff, in this class action case, claims damages
of $1.5 billion, plus $10 million in attorneys fees. This
sult is directed only against the NYSE and Amex. There afe
11 other registered national securities exchanges with rules
fixing minimum commission rates. It would be grossly
inequitable to impose liability of this magnitude upon private
parties who have, for nearly 40 years, followed a practice
to the knowledge of the government and with the full approval
of the agency established by the Congress to regulate this
business. While it can be said that disaster to individual
parties should not deter enforcement of antitrust laws, this
Court properly may consider - as relevant to a determination
of congressional intent - the interpretation thereof in good
faith over long periods of years by all concerned, including

the regulatory agency primarily responsible and the



acquiescence of the Justice Department.

I may add that, as in Hughes Tool, we need not hold that

the Act of 1934 vesting regulatory authority in the SEC

completely displaced antitrust laws. We are concerned here

only with the regulation of commission rates under 19(a).
In short, I would affirm the unanimous judgment of CA2

(Kaufman, Mansfield and Mulligan).

L.F.P., Jr.

ss



/4=3U4 Goradom v. New YOork Stock Fxchange o

~  The Chief Justice %.,.. Douglas, J. y A
J . — . - “’4%"*8 ’)

e

CH 2 iwma »igld

e
' AT ital £, sio B~ . .

Stewart, J. W .
{—oé_wma/w.ﬁ, Boece corun io tbethen o
.6""““”"% Tsey Lo
- Aol . A)700eat, P Pl l

eyl IS ookl

TH 2

@,




G

Q)

bt 19/4) G

’%‘Mmﬁ
%% “wSEC.

, quee
W‘-&— WM

oy oo

2 i ]

i i\'
J

Blackmun, J

Powell, J. W

S‘-C. Adant “MALE ALY
s [29/75. /-wnw«f
T -

f!

Rehnquist, J. %\ iias "k

-——



March 31, 1975

w~ s - maurs  m - W N Vel R delotalatsFel
LY~ B f o WV W wawAE VY 8 LY L8 D o P L Sy

It occurred to me, as I was preparing for the Conference,
that Richard Smith 1s a small stockholder and an ofticer
or empliovee ol Rotan-Mosle. a member of tne New York Stock

- FY |, e

—

The question was whether this presented a conflict of
interest situation. On the afternoon before the Conference,
I discussed this with Justice Stewart. His reaction was
that the relationship was too'attenuated", to use his word.
He noted that there are several nundred members oI the
Stock Exchange; that only a couple Of the largest Iirms are
parties to this litigation; that even if damage-suit
judgments eventually were to be obtained against all members

‘'of the Stock Exchange, the effect on a small stockholder

In any event, Potter - who served on the ABA Committee -
volunteered to review the matter. The next day, just prior
to the Conference, he reported that he had examined the
judicial Standards of Ethics and the Reporter’s notes and
was satisfied there was no problem. I nevertheless brought
the matter up before the Conference prior to participating

in the decision of the case. The unanimous view was that I

L] o W | i

r .

L.F.P., 3T,
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b

United States Court of

v.
A Is for the S
New York Stock Exchange, Cﬁgﬁ?’ts or the Second
Ine,, et al. :

{June —, 1975]

Mg, Justice BrackMUuN delivered the opinion of the
Court.

This case presents the problem of reconciliation of the
antitrust laws with a federal regulatory scheme in the
particular context of the practice of the securities ex-
changes and their members of using fixed rates of com-
mission. The United States District Court for the
Southern District of New York and the United States
Court of Appeals for the Second Circuit concluded that
fixed commission rates were immunized from antitrust
attack because of the Securities and Exchange Com-
mission’s authority to approve or disapprove exchange
commission rates and its exercise of that power.

I

In early 1971 petitioner Richard A. Gordon, indi-
vidually and on behalf of an asserted class of small
investors, filed this suit against the New York Stock
Exchange, Inc. (NYSE), the American Stock Exchange,
Inc. (Amex), and two member firms of the exchanges

1 The member firms are Merrill Lynch, Pierce, Fenner & Smith,
Ine., and Bache & Company, Ine,

b ///75/

-
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The complaint challenged a variety of exchange rules
and practices and, in particular, claimed that the system
of fixed commission rates, utilized by the exchanges at
that time for transactions less than $500,000, violated
§81 and 2 of the Sherman Act, 15 U. 8. C. §§ 1 and 2.
Other challenges in the complaint focused on (1) the
volume discount on trades over 1,000 shares, and the
presence of negotiated rather than fixed rates for trans-
actions in excess of $500,000; ? (2) the rules limiting the
number of exchange memberships; and (3) the rules
denying discounted commission rates to nonmembers
using exchange facilities.

Respondents moved for summary judgment on the
ground that the challenged actions were subject to the
overriding supervisicn of the Securities and Exchange
Commigsion (SEC) under § 19 (b) of the Securities Ex-
change Act of 1934, 15 U. 8. C. § 8s (b), and, therefore,
were not subject to the strictures of the antitrust laws.
The District Court granted respondents’ motion as to all
claims. 366 F. Supp. 1261 (1973). Dismissing the ex-
change membership limitation and the Robingon-Patman
Act contentions as without merit,* the court focused on

2 Petitioner urged that these practices were in violation of the
Robinson-Patman Price Diserimination Act, 15 U. 8. C. § 13a.

8 The relief requested incduded an injunction prohibiting the im-
plementation of certain negotiated commission rates that were to be
placed in effect on April 5, 1971, or, alternatively, requiring that
negotiated rates be available for transactions of any size. Peti-
tioner also requested trebled damages amounting to $1.5 bilion and
an award of attorney’s fees of $10 million plus interest and costs.

4Tn short, the District Court concluded that (1) since petitiomer
had never applied for exchange membership, he was not in a posi-
tion to complain that he was arbitrarily precluded from member-
ship; (2) the Act’s §3 (a)(8), 15 U 8. C. §78¢ (a)(3), by ite
definition of “member,” specifically limited accees of nonmembers to
the exchanges; and (3) the Robinson-Patman A¢t did not apply to
services or intangibles, but only to commodities or goods, and the
ot involved in this litigation.
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the relationship between the fixed commission rates and
the Sherman Act mandates. It utilized the framework
for analysis of antitrust immunity in the regulated se-
curities area that was established a decade ago in Silver
v. New York Stock Exchange, 373 U. 8. 341 (1963).
Since §19 (b)(9) of the Exchange Act authorized the
SEC to supervise the exchanges “in respect of such mat-
ters as . . . the fixing of reasonable rates of commission,”
the court held applicable the antitrust imrnunity re-
gerved in Silver for those cases where ‘“review of ex-
change self-regulation [is] provided through a vehicle
other than the antitrust laws.,” 373 U. S., at 360. It
further noted that the practice of fixed commission rates
had continued without substantial challenge after the
enactment of the 1934 Act, and that the SEC had been
engaged in detailed study of the rate structure for a
decade, culminating in the requirement for abolition of
fixed rates as of May 1, 1975,

On appeal, the Second Circuit affirmed. 498 F. 2d
1303 (1974). Characterizing petitioner’s other chal-
lenges as frivolous, the appellate court devoted its opin-
ion to the problem of antitrust immunity. It, too, used
Siver as a basis for its analysis. Because the SEC, by
§ 19 (b) (9), was given specific review power over the fix-
ing of commisgion rates, because of the language, legis-
lative history, and policy of the Exchange Act, and be-
cause of the SEC’s actual exercise of ite supervisory
power, the Court of Appeals determined that this case
differed from Sidver, and that antitrust immunity was
proper.

By his petition for certiorari, petitioner sought re-
view only of the determination that fixed commission
rates are beyond the reach of the antitrust laws. Be-
cause of the vital importance of the question, and at the
urging of all the parties, we granfed certiorari. 419
U. 8. 1018 (1974).



74-304—0PINION
4 GORDON ». NEW YORK STOCK EXCHANGE
II

Resolution of the issue of antitrust immunity for fixed
commission rates may be made adequately only upon a
thorough investigation of the practice in the light of
statutory restrictions and decided cases. We begin with
8 brief review of the history of commission rates in the
securities industry.

Commission rates for transactions on the stock ex-
changes have been set by agreement since the establish-
ment of the first exchange in this country. The New
York Stock Exchange was formed with the Buttonwood
Tree Agreement of 1792, and from the beginning mini-
mum fees were set and observed by the members. That
Agreement itself stated:

“We the Subscribers, Brokers for the Purchase and
Sale of Public Stock, do hereby solemnly promise
and pledge ourselves to each other, that we will not
buy or sell from this day for any person whatsoever,
any kind of Publiec Stock at a less rate than one-
quarter percent. Commisgion on the Special value,
and that we will give a preference to each other in
our Negotiations.,” F. Eames, The New York Stock
Exchange 14 (1968 ed).

See generally, R. Doede, The Monopoly Power of the
New York Stock Exchange, reprinted in Hearings on S.
3169 before the Subcomm. on Securities of the Senate
Comm. on Banking, Housing and Urban Affairs, 92d
Cong., 2d Sess., 405, 412-427 (1972). Successive con-
stitutions of the NYSE have carried forward this basic
provigion. Similarly, when Amex emerged in 1908~
1910, a pattern of fixed commission rates was adopted
there.

These fixed rate policies were not unnoticed by respon-
sible congressional bodies. For example, the House



Comumniiies on Danking and Currency, in a generai re-
view oI the stock exchanges underiaken in 1913, reporied
that the fixed commission rate rules were “rigidly en-
forced” in order “to prevent competition amongst the
members.” H. R. Rep. No. 1593, 62d Cong., 3d Sess..
39 (1913).° The report. known as the Pujo Report. did
not recommend any change in this policy, for the Com-

“ine preseni rabes 10 De reasongbie, excepi a8 o
HL(JU}SH; Hﬂ.y; ()f 325 oar ‘;HHH ;ll VH.}IJH; H.ll(; i:}l".i: i:}ll"
exchange should be vrotected in this respect by the
law under which it shall be incorporated against a
kind of compeiition between members tnai wouid
lower ihe service and ilreaten the responsipillty or
mempers. A very 10w or compeilblve comunission
rate would also promote speculation and destroy the
y

o 1% '

B i ——ny eve —me =

I 19 T i Marm 140

- SEB'. f()l' Bxa.mpie'. "L‘ﬂe U()!queni,s ()f [,he Reporn in reviewing
o5 PRI =
“As stated by Mr. Sturgis, a former president of the exchange, since
1870 8 ZOVErnor, and NOW iNe chairman ol the law commitiee . . . &
“ ITIIE ViUiHiinL\ OI t}.ll:‘r cuuuu.ibsiou iu.w we regu.rd a8 oue Uf ihe Il.lUBil
infamous crimes that a man can commit against his fellow members
in the exchange, and as a gross preach of good [alul and wrongdolg
of the most serious nature, and we consider it a crime that we should.
punisii as severely as, in the judgmens ol vhe governing commities,
wes porRihi sarTmie

%¢Q. . . . But the breach of that rule (referring to the rule for
uniform commissions) by a broker you consider the most heinous
crime he can commit?

e ea T, 1 a3 B_sill e ot EEATS ]

“The rule is rigidly enforced by suspension from one to five years
for a first violation and expulsion for a second. . . The acknowl-
edged object is to prevent competition amongst the members”

H. R. Rep. No. 1503, 62d. Cong., 3d Sess., 39 (1913).
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Despite the monopoly power of the few exchanges,
exhibited not only in the area of commission rates but in
a wide variety of other aspects, the exchanges remained
essentially self-regulating and without significant super-
vision until the adoption of the Securities Exchange Act
of 1034, 48 Stat. 881, 15 U. 8. C. § 78a et seq. At the
lengthy hearings before adcption of that Act, some atten-
tion was given to the fixed commission rate practice and
to its anticompetitive features, See Hearings before the
Senate Comm. on Banking and Currency on 8, Res. 84
(72d Cong.) and S. Res. 56 and 97 (73d Cong.), 73d
Cong., 1st and 2d Sess., 6075, 6868, and 7705 (1934)
(Senate Hearings). See also Hearings on 8. Res. 84
before the Senate Comm. on Banking and Currency, 72d
Cong., 1st Sess., 85 (1932); Hearings on H. R. 7852 and
8720 before the House Comm. on Interstate and Foreign
Commerce, 73d Cong., 2d Sess., 320-321, 423 (1934).

Perhaps the most pertinent testimony in the hearings
preparatory to enactment of the Exchange Act was prof-
fered by Samuel Untermyer, formerly Chief Counsel to
the committee that drafted the Pujo Report. In com-
menting on proposed 8. 2693, Mr. Untermyer noted that
although the bill would provide the federal supervisory

commission with

“the right to preseribe uniform rates of commission,
it does not otherwise authorize the Commission to
fix rates, which it seems to me it should do and
would do by striking out the word ‘uniform.” That
would permit the Commission to fix rates,

“The volume of the business transacted on the
exchange has increased manyfold. Great fortunes
have been made by brokers through this monopoly.
The public has no access to the exchange by way of
mempersilp except Dy Duying a seat and paying &
very large sum for it. Therefore it is & monopoly.
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Probably it has to be something of a monopoly.
But after all it is essentially a public institution.
It is the greatest financial agency in the world, and
should be not only controlled by the public but it
seems to me its membership and the commissions
charged should either be fixed by some governmental
authority or be supervised by such authority. As
matters now stand, the exchange can charge all that
the traffic will bear, and that is a burden upon ecom-
merce.” Senate Hearings 7705.

As finally enacted, the Exchange Act apparently re-
flected the Untermyer suggestion, for it gave the SEC
the power to fix and insure “reasonable” rates. Sec-
tion 19 (b) provided:

“(b) The Commussion i further authorized, if
after making appropriate request in writing to a
national securities exchange that such exchange ef-
feet on its own behalf specified changes in its rules
and practices, and after appropriate notice and op-
portunity for hearing, the Comimission determines
that such exchange has not made the changes so
requested, and that such changes are necessary or
appropriate for the protection of investors or to
insure fair dealing in securilies traded in upon such
exchange or to insure fair administration of such
exchange, by rules or regulations or by order to
alter or supplement the rules of such exchange
(insofar as necessary or appropriate to effect such
changes) in respect of such matters as ... (9) the
fixzing of reasonable rates of commission, interest,
listing, and other charges.” (Emphasis added.)

This provision conformed to the Act’s general policy
of self-regulation by the exchanges coupled with over-
sight by the SEC. Tt is to be noted that the ninth cate-
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gory is one of 12 specifically enumerated. In Merrill
Lynch, Pierce, Fenner & Smith v. Ware, 414 U, 8. 117,

Ay ey AN -

Tr— =g el i b’ o R T b el

“Two types of regulation are reflected in the Act.
Some provisions impose direct requirements and
prohipitions, Among these are mandatory ex-
change regisiraiion, resiricilons on broker and
dealer borrowing, and the prohibition of manipula~-
tive or deceptive practices. Other provisions are
flexible and rely on the technique of self-regulation
to achieve their objectives. . . . Supervised self-
reguiation, aiihough consonani wiih the traditional
privaie governance of exchanges, allows the Govern-
ment to monitor exchange business in the public
interest.”

The congressional reports confirm that while the de-
velopment of rules for the governing of exchanges, as
enwneraied in § 19 (o), was leit to ihe exchanges them-
selves in the first instance, the SEC could compel adop-
tion of those changes it felt were necessary to insure fair
dealing and protection of the public. See H. R. Rep.
No. 1383, 73d Cong., 2d Sess., 15 (1934); S. Rep. No.
792, 750 Cung., Zd Sess,, 13 (1934). The latter report,
at 15, noted that registered exchanges were required to
provide the SEC with “complete information” regarding
its rules.
111

With this legislative history in mind, we turn to the
actual post-1934 experience of commission rates on the
WNYSE and Amex., Afier these iwo exchanges nad reg-
istered in 1934 under §6 of the Exchange Act, 15
U. 8. C. §78f, both proceeded to prescribe minimum
commission rates just as they had prior to the Act.
App. A42, A216. These rates were changed periodically
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by the exchanges® after their submission to the SEC
pursusnt to § 6 (a)(4), 16 U. 8. C. § 78f (a)(4), and
SEC Rule 17a-8, 17 CFR § 240.17a-8. Although sev-
eral rate changes appear to have been effectuated with-
out comment by the SEC, in other instances the SEC
thoroughly exercised its supervisory powers. Thus, for
example, as early as 1958 a study of the NYSE com-
mission rates to determine whether the rates were “rea-
sonable and in accordance with the standards contem-
plated by applicable provisions of the Securities Ex-
change Act of 1934,” was announced by the SEC. SEC
Exchange Act Release No. 5678, April 14, 1958, App.
A240., This study resulted in an agreement by the
NYSE to reduce commission rates in certain transac-
tions, to engage in further study of the rate structure by
the NYSE in collaboration with the SEC, and to pro-
vide the SEC with greater advance notice of proposed
rate changes. SEC Exchange Act Release No. 5889,
February 20, 1959. App. A247, The SEC specifically
stated that it had undertaken the study “in view of the
responsibilities and duties imposed upon the Commission
by Section 19 (b) . . . with respect to the rules of na-
tional securities exchanges, including rules relating to
the fixing of commission rates.” Ibid.

Under subsection (d) of § 19 of the Aet (which sub-
section was added in 1961), Pub, L. 87-196, 75 Stat. 465,
the SEC was directed to investigate the adequacy of ex-
change rules for the protection of investors. Accord-
ingly, the SEC began s detailed study of exchange rules
in that year. In 1963 it released its conclusions in a six-
volume study. SEC Report of Special Study of Securi-

8 Since 1947, rates generally have been based on the value of stock
in a round Iot, SEC Report of Special Study of Securities Mar-
kets, H. Doc, No, 95, pt. 5, 88th Cong., 1st Sess., 103 (1963). There
was no volume discount at the time of this SEC Report.
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ties Markets, H. Doc. No. 95, 88th Cong., 1st Sess. The
Study, among other things, focused on problems of the
structure of commission rates and procedures, and stand-
ards for setting and reviewing rate levels. Id., pt. 5,
at 102. The SEC found that the rigid commission rate
structure based on value of the round lot was causing a
variety of “questionable consequences,” such as “give-
ups” and the providing of special services for certain
large, usually institutional customers. These attempts
indirectly to achieve rate alterations made more difficult
the administration of the rate structure and clouded the
cost data used as the basis for determination of rates.
These effects were believed by the SEC to necessitate a
complete study of the structure. Moreover, the SEC
concluded that methods for determining the reasonable-
ness of rates were in need of overhaul. Not only was
there a need for more complete information about the
economics of the securities business and commission rates
in particular, but also for a determination and articula-
tion of the criteria important in arriving at a reasonable
rate structure. Hence, while the Study did not produce
any major immediate changes in commission rate struc-
ture or levels, it did constitute a careful articulation of
the problems in the structure and of the need for further
studies that would be essential as a basis for future
changes,

Meanwhile, the NYSE began an investigation of its
own into the particular aspect of volume discounts from
the fixed commission rates App. A219-A220. This
study determined that a volume discount and various
other changes were needed, and so recommended to the
SEC. The Commission responded in basic agreement.
Letter dated December 22, 1965, from SEC Chairman
Cohen to NYSE President Funston, App. A249. The
NYSE study continued over the next few years and final
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conclusions were presented to the SEC in early 1968.
App. A2537

earlier in the decade, began to submit a series of speocific
proposals for change and to require their implementation
Dy the exchanges. Through ite Exchange Act Kelease
No. 8324, May 28, 1968, App. A286, the SEC requested
viE IN I DI 1O revise 118 COININISSION rate seneaule, Includ-
ing a reduction of rates for orders for round lots in ex-
cess of 400 shares or, alternatively, the elimination of
minimum rate requirements for orders in excess of $50,-
000. These changes were viewed by the SEC as interim
megsures, W De pending Iuriner consideration “in the
context of the Uommission’s responsibiities to consider
the national policies embodied both in the securities laws
and in the antitrust laws.” Letter of May 28, 1968,
Irom SKU UNairman uonen 10 NYSK Fresident Haack.
ADD. AZ34. AZ85. 1n response to these communications.
tle NIDL (81U AINEX) eVenvually adopred 8 volume
discount for orders exceeding 1,000 shares, as well as
other alterations in rates, all approved by the SEC. See,
e. ¢., letter of August 30, 1968, from Chairman Cohen to
President Haack. Aop. A310: memorandum dated Sen-
bember ZU, 1908, Amex Subcomimitiee on Commission

”~o . A ama
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Members of the securities exchanges faced substantial
deciines in profits in the late 1Y6U's and early 1Y70.
part, to the fact that general eommission rates had not
been lucreased since 1908, Statement of February 13,

TThe basic NYSE proposal included some volume discounts,
vonilnuavion of limited give-ups if directed by the customers, termi-
nation of “rebative” reciprocal practices, discounts for certain non-
mempers, and limitation of membership and discounts to “bona hde

Tmnlram danlawn ! Acw A0EE
ARt ST AL, e
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1970, by President Haack to SEC. App. A313. The
NYBSI determined that a service charge of &t least the
lesser of $15 or 50% of the required minimum commis-
sion on orders less than 1,000 shares should be imposed
as an interim measure to restore financial health by
pringing rates in line with costs. NYSK Proposed Hule
383, App. A331. See also letter dated March 19, 1970,
ITOIN rTesIgent rgaack tO memoers oI tne INYSH., App.
AdZr. 'Tnis proposai. submitied to the SEC pursuant to
its Rule 17a-8, was permitted by the SEC to be placed
into operation on a 90-day interim basis. Letter dated
April 2, 1970, irom SEC Chailrman Budge to President
Haack. App. A333. Continuation of the interim meas-
ure was thereaiter permiiied pending Iurther rate sirue-
ture nearings undertaken by the SEC. SEC Kxchange
Act Release No. 8923, July 2, 1970, App. A336. The
interim rates remained in effect until the rate structure
chanea of March 1079,

In 1971 the SEC concluded its hearings begur: in 1968.
Finding that “minimum commissions on institutional
size orders are neither necessarv nor appropriate.” the
SEC announced inay 1t would nov object to comperitive
rates on portions of orders above a stated level. Letter
of February 3, 1971, from SHEC Commissioner Smith to
President Haack. App. A353. See also SEC Exchange
Act Release No. 9007, October 22, 1970. App. A348,
Although ab Orsi supporiing a $i00,000 order as the cui-
OO0 DEIOW WIICH IXed raves would pe allowed, i0ul., the
SEC later decided to permit use of $500,000 as the
breakpoint. After a year’s use of this figure, the SEC
required the exchanges to reduce the cutoff peint to
$300,000 in April 1972. Statement of the SEC on the
D UTUIE SUCUCTUre 01 GNE SECUrivties IVIArKers. Kepruarv 2,
1972, App. A369, A387, A388 (Policy Study).

The 1972 Policy Study emphasized the problems of the
securities markets, and attributed as a major cause of



e e AR WETRNIET WESATRGT ST SETT VIR SO 4 an
RANIALASNILY @a AVAUNT A ASALAR AT A \FAJAR LALRAJAELLXAN WEAE aes

i08se proviems the prevalling coIMnission rate struciure,

g 1 PGS, i oy (TR [T [N Lot

ST A NI B Rl [

“Our concern with the fixed minimum commis-
gion . . . is not only with the level of the rate struc-
bure but with lis side efiects as well. OI lede,
perhiaps e Iost LUnporiant are ine IoIOWINg:
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“{e) 1 anreasmg pressure IOr excnange Inemoer-
e : g S v,
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Since commission rates had been fixed for a long period
of time, however, and since it was possible that revenue
would deciine II Dasty changes were Iade, le DL
believed thai there should De no rush 0 lMpose coln-
peuitive raies. Rather, ihe effeci of swilching 0 cou=
petition should be gauged on a step-by-step basis, and
changes should be made “at a measured, deliberate pace.”
Id., at A387. The result of the introduction of com-
Deutlve Iates I0r Oraers exCeeqing »OUU.UUU WES Iound
10 De a subsianiial reduciion in commissions, with the
rate depending on ihe size of the order. In view of ilis
result the SEC determined to 1nst1tute competition in

——— ey "-v,-'v -..__Dv —— ot -

Further reduction foliowed relamvelv OUICK.IV on
J&IIUB,I‘V .lO 197 6 the SEC announced it was consmerim?:
requlrmg ine reductlon ol ine Dreaxpmm on compemuve

rates U0 Orgers 1l €xcess O PLUUUUU. DL LXCHANge
Act Release No. 9950. In June, the SEC began hearings
on the rate schedules, stimulated in part by a request by
the NYQE to Dermit an increa.se of 15% of the current ’

a m1n1mum commlssmn on smau OI'QCIS \DelOW 9,UUV }
as weu. DDU nxcnange ACB nelease lNO. 1UzuUo, June o,
1973. Documentary Appendix to Brief for SEC 24 (1Loc.
App.). Three months later, after completion of the
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hearings, the SMC debermined thab 16 would allow e
increases. SEC Hxchange Act Helease No. 10383, Sep-
1 1 .. LN Y o] D (i TR A = Fat. o o) PR 1 1o Vi, (R [P &
LAST RS VAW § A J-’ A8 s’ WIS ‘LPHI i ¥ i AV A Ad N SN CAR B,

nounced, however: 1t will aci prompily to terminaie
ihe Nxing of commission rates Dy stock exchanges alier
April 50, 197D, II the stock exchanges do NOU auupt ruie
' . . ] 0 1. 9 L 28 “ faYal

Vesmvasm L W eas Y meapm  Veelww & wiw e ve -y www s

of fixed commission rates was soon forthcoming. Tn De-
cember 1973, SEC Chairman Garreit noted thai ihe
iemporary increagse in fixed rates (ithrougn April 1975)
was perinitied Decause of tne infiation in the cost oi
operating the exchanges, the decline in the volume of
transactions on the exchanges. and the consequently se-
vere financiai losses ior the membpers. SEC Exchange
ACT Kelease INo. 10000, Iecemper 14, 19¢3. 1J0oc. App.
Z9. Indeed, withoui the rabe lncrease, ~'tile coniinued
deterioraiion in e caplisl positions of many iewmber
firms was foreseeable, with significant capital impair-
ment and indirect. but conseguential. harm to investors
ihe likely resuii.”” [d., at 30, The rate increase aiso
would Iorestall the possibility that the indusiry would
be Lnpaired during transiilon 0 compewtive raies and
other requirements. This view conformed to the sugges-
iee on Securities oi the Senate Commiiiee on Banking.
C10UBINE ana urpan AIAlrs. Oee statement aated July

2, 19¢3, of Senator Williams submitted to the SEC, cited
in Exviange Act Reicase INu, 10000 u. 12, Although not
purporting to elucidate fully its reasons for sbolishing
fixed rates, the SEC did suggest several considerations

®'The Increases were permitied vhrough Niarch 3i, 1974, without
resuriclion, DUClL lncresses could coniinue irom  Apni 1, iv4
through April 30, 1975, if the NYSE permitted its members to
churge 1L excess Of (ne Old rave and also permitied reductions im
brokerage services in return for discounts from the rate.
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basic 10 its decision: the heierogeneous nature oi ine
brokerage indusirv: the desirabiiity of insuring trading
on, rather than off, the exchanges; doubt that small in-
vestors are subsidized by large institutional investors
under tie xed raie systemn; and doubi that smail Grms
wouid be forced out of business if competliive rates were
adlh ooty

in response 0 a requesi Dy the N XS, the SLU per-
mitted amendment to aliow eompeiisive rates on non-
member orders below $2,U00. SEC Hxchange Act Ke-
lease INU. LUO/U, VIArGH ¢, 19/%. 1JUC. App. 92, ClEar=
ings on intramember commission rates began in April
1974. SEC Exchange Act Reiease No. 10751, April 23,
1074, Doe, Apnp, 45, The SEC soncluded that intra
tember raes snould noi be fxed veyond April 30, 1875,

SEC Exchange Act Release No. 11019, September 19,

1054 Than Awe AN Ad dlhia deman . OTWY Adoind.
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“[T1t presently appvears to the Commission that it is
necessarv and aporovriate (1) for the protection of
investors, (2) to insure fair dealing in securities
fraded In upon nationai securities exchanges, and
{3) © lusure the [uir adminisiration of such ex-
chianges, iial the rules and praciices of sucii ex-
changes that require. or have the effect of requiring,
exchange members to charge any persons fixed
minlnum rates ol cominission, shouid De elim-

2nndad M T1 .1 0o
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The SEC formally requested the exchanges to make the
appropriate changes in their rules. When negative re-
SEC released Ior public cominenti proposed Securiiies mx-
chiange Act nuies i90-5 and i0b-ZZ. Froposed Huie
19b-3, applicable to intra- and nonmember rates effective
May 1, 1975, would prohibit the exchanges from using or
compelling their members to use fixed rates of commis-
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sion. 1t aisu would require e exchanges W provide
explicitly in their rules that nothing therein requires or
permits arrangements or agreements to fix rates. Pro-
posed Rule i0D-2Z would pronibit agreements with re-
spect to the fixing of commission rates by brokers, deal-
ers, or members of the exchanges. See SEC Exchange
Act Release No. 11073, October 24, 1974. Doc. App. 65.

Upon the conclugion of hearings on the proposed rules,
the SEC determined 10 adopt Kuile i¥b—3, but not Kule
10b-2Zz. SEU Lxchange Act Heiease No. 11203, Janu-
ary 23, 1975. Doc. App. 109. Effective May 1, 1975,
competitive rates were to be utilized by exchange mem-
bers in transactions of all sizes for persons other than
members oi the exchanges. Hitective May I, 19706, comn-
peiiiive rates were v De mandatorv in transactions for
meLpers as well, . €., Joor brokerage raies. Competi-
tion in floor brokerage rates was so deferred until 1976
in order to permit an orderly transition.® The required
transition to competitive rates was based on the SHU’s
conclugion that competition, rather than fixed rates,
would De In the Dest Interests of the securities INAusiry
and markeis, a8 well as in ine Dest Interest ol the invest-
ing public and the national economy. Ibid. This deter-
mination was not based on a simplistic notion in favor of
competition, but rather on demonstrated deficiencies of
the fixed comimission raie structure. Speeifiealiv men-
tioned by the SEC were faetors such as the regidity and
delay inherent in the fixed rate system, the potential for
distortion, evasion, and conflicts of interest, and fragmen-

91t was also believed that members of the exchanges had not
expected that floor brokerage rates would be included smong those
required to be made competitive, and that extra time for planning
and adjustment would be needed. The SEC noted, additionslly,
that the impaet of floor brokerage rates on public investors was
significantly less than the impact of public rates, ¢. e., the rates on
transactions for nonmembers. SEC Exchange Act Release No,
11208, January 23, 1975, Doc. App. 109, 110,
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tation oI Iarkeis caused Dy the fxed rate sysiem. Ace
knowledging that the fixed rate svstem perhaps was not
all bad in all periods of its use, the SEC explicitly declined
to commit itself to permanent abolition of fixed rates in
all cases: in the future circumstances might arise that
would indicate that reinsvitution of fixed rates in ceriain
annne wanld lha acccmamsinda

The SEC dismissed the arguments against competitive
rates that had been raised by various proponents of the
status quo. First, the SEC deemed the possibility of
desiructive competiiion 1o be siim, because of the nature
ol the cost curve in ine indusiry.” Second, vhere was
substantial doubt whether maintenance of fixed rates, in
fact, provided various subsidies that would be beneficial
to the operation of the securities markets. ¥or example,
1t was uniikelv that small investors reaped a Subsidyv
Irom higher raies cnarged larger invesiors. because of
separation oI the Dusiness Deiween large and small in-
vestors. Nor did the SEC believe that regional brokers:
were substantially benefited by maintenance of fixed
rates. Third, the possibility of an exodus from mem-
bership on the exchanges was unlikely, and should be
dealt with only as it occurred. In any event, inasmuch
as the SEC anticipated that there would be detailed
studies of the operation of the competitive rates effec-
tuated by its orders, any problems that arose could be
effectively resolved upon further consideration.

During this period of concentrated study and aciion by
the DI, lasting more than a decade, various congres-
sional committees under took their own consideration of

10 In order for destructive competition to occur on a large scale,
fixed costs must be a high percentage of total costs, and there must
be economies of scale in a wide range of production. Neither of
these factors was found to be present in the brokerage industry.
SEC Exchange Act Release Na. 11203, January 23, 1975. Doc..
App. 109, 138-139..
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the matter of commisgion rates. Karly in 1972, the Sen-
ate Subcommittee on Securities concluded that fixed
commisgion rates must be eliminated on mstitutional-
sized transactions, and that lower fees should be per-
mitted for small transactions, with “unbundled” services,
than those having the full range of brokerage services.
Report of the Subcomm. on Securities the Senate
Comm. on Banking, Housing and Urban Affairs (For
the Period Ended February 4, 1972), 92d Cong., 2d Sess.,
4 (1972). The Subcommittee objected particularly to
the failure of the fixed rate system to produce “fair and
economic” rates, id., at 59, and to distortion in the rate
structure in favor of the institutionally oriented firms.

The Subcommittee was perturbed at the SEC's actions
regarding fixed commisgion rates for several reasons.
First, the Subcommittee noted that in litigation the SEC
had taken the positon that it had not approved NYSE
rate changes in 1971, but had merely failed to object
to the introduction of the new rates, id., at 58, referring
to the SEC position in Independent Investor Protective
League v. SEC (SDNY No. 71-1924), dismissed without
opinion (CA2, 1971). This posture precluded review of
the SEC action in the Court of Appeals’® Second, the
Subcommittee was displeased with the length of time
the SEC took in arriving at its decisions regarding com-
mission rate structure and level. Third, the Subcom=
mittee feared that statements of the SEC lacked clarity
and perpetuated uncertainty as to the status of fixed
rates on transactions exceeding $100,000. Therefore, the
Subeommittee Report stressed:

“[I]t is essential that fixed commission rates be

11 This view has been rejected by the United States Court of
Appeals for the District of Columbia. Independent Broker-Dealers’
Trades Assn. v. SEC, 142 U 8. App. D. C, 384, 442 F 24 132,
cert. denied, 404 U, 8. 828 (1971). The SEC appears no longer to
take this position, See Brief for the SEC 38-39, n. 45.
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phased oui in orderly and systematgic manner, and
that a date certain be set promptly for elimination
of fixed commissions on institutional-size transac-
tions, which have resulted in the most serious dis-
tortions. Bssed on the SEC’s conclusions and on
testimony submitted to the SEC and to this Sub-
comiuitiee this couid Desi De achieved Dy eliminating
fixed rates on orders in excess of $100,000.” Id., at
60.

10€ [10use LOININTlee on LNIerstate and boreign Loms-
merce, in a report issued only six months after the
Senate Report, supra, concluded that fixed rates of com-
mission were not in the public interest and should be
replaced by competitively determined rates for transac-
tions of all sizes. Such action should occur “without.
excessive delay.” Securities indusiry Study, Report of
file PDubcomm. on Comimerce and rinance of the riouse
Comm. on Interstate and Foreign Commerce. H. R.
Rep. No. 1519, 92d Cong., 2d Sess., xiv, 141, 144-145,
146 (1972). Although prodding the SEC to take quick
measures to introduce competitive rates for transactions
of all sizes, the House Committee determined fo defer
enaciing iegisintion S0 long as reasonable progress was
being made. These conclusions resulted from a detailed
study, by the Subcommittee, of assorted costs and bene-
fits of competitive versus fixed rates, and reflected infor~
mation gained through lengthy hearings. Id., at 131—
146, and related Hearings before the Subcomm, on Com-~
merce and rinsnce of the riouse UOmMIN, on Inverstate
and Foreign Commerce. 92d Cong., 1st and 2d Sess.
(1971-1972). Similarly, after lengthy analysis, the Sen~
ate Subcommittee on Securities concluded both that com-
petitive rates must be introduced at all transaction levels,
and that legislation was not required at that time in
view of the progress made by the SEC. Securities In-
dustry Study Report of the Subcomm. on Securities of
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the Senate Comm. on Banking, Housing and Urban
Affairs, S. Doc. No. 93-13, 93d Cong., 1st Sess., 5-7, 43~
63 (1973), and Hearings on S. 3169 before the Subcomm.
on Securities of the Senate Comm. on Banking, Housing
and Urban Affairs, 92d Cong., 2d Sess. (1972).

In 1975 both Houses of the Congress did in fact enact
legislation dealing directly with commisgion rates. Al-
though the bills initially passed by each chamber dif-
fered somewhat, the Conference Committee compromised
the differences. Compare H. R. 4111, §6 (p), as dis-
cussed in H. R. Rep. No. 94-123, 94th Cong., Ist Sess.,
51-53, 67-68 (1975), with S. 249, § 6 (e), as discussed in
S. Rep. No. 94-75, 94th Cong., 1st Sess., 71-72, 98
(1975). The measure, as so compromised, was signed
by the President on June 5, 1975.

The new legislation amends § 19 (b) of the Securities
Exchange Act to substitute for the heretofore existing
provision a scheme for SEC review of proposed rules and
rule changes of the various self-regulstory organizations.
Reference to commission rates is now found in the new
§ 6 (e), generally providing that after the date of enact-
ment ‘“no national securities exchange may impose any
schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members.,” An
exception is made for floor brokerage rates which msy
be fixed by the exchanges until May 1, 1976. Further
exceptions from the ban against fixed commissions are
provided if approved by the SEC after certain findings:
prior to November 1, 1976, the Commission may allow
the exchanges to fix commissions if it finds this to be “in
the public interest,” § 6 (e)(1)(A); after November 1,
1976, the exchanges may be permitted by the SEC to
fix rates of commission if the SEC finds (1) the rates
are reasonable in relation to costs of service (to be de-
termined pursuant to standards of reasonableness pub-
lished by the SEC), and (2) if the rates “do not impose
any burden on competition not necessary or appropriate
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in furtherance of the purvoses of this title. taking into
consideraiion ihe competitive effects ol permitiing sucn
schedule or iixed rates weigned againsi the compeiiiive
effects of other lawiul actlons willch bhe Colunission is
authorized to take under this title.” §6 (e)(1)(B)(ii).
The statute specifically provides that even if the SEC
does permit the fixing of rates pursuant to one of these
excepuions, the SEC Dy ruie may abDrogaie sucn practice
I 1L Inds that the Oxed raies ~are No Ionger reasonaie,
in the public interest, or necessary to accomplish the
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The new section also provides a detailed procedure
wihich the SEC musi foliow in arriving ai its decision to
perli [xed comunission rates. §0 (e)(4). 1Inis pro-
cedure was descrived in e Conierence fepori as “coine
parable to that provided for in Section 18 of the Federal
Trade Commisgion Act, 15 U. S. C. 58, which is more
formal than normal novice and comment ruiemaking
under Secilon 903 of tivie d U, . U. DUb iess iormai tnan
‘on e recurd’ procedure under Secilon 5006 and 557 Of
uiie 5 U. 8. C." Becuriiles Acis Amendmenis of 1579,
Conierence Report, H. K. Xep. No. 94-229. 94th Cong.,
180 Sess., 108 (197D). Finally, the amendments require
whe SEC o fle reguiarly uniil December 3i, 1970, with
buil brancihes of Congress, reporis concerning ine eiect
of competitive rates on the public interest, investors, and

W o - SR TGN, S [ R N S L)

G o Ny g

32 One further change in the 1975 amendments should be noted,
The 1934 Act defined the term “member” of an exchange as any
person who, among other things, is permitted “to make use of the
facilities of an exchange for transactioms thereon . , . with the
payleni ol & COLLIUSSION OI iee wiich is iess than That charged the
general public.” §3 (a)(3). This implied a likelihood of fixed
rates for the general public, for otherwise it would have been difficult
o deleruine ilmi o wember, I fact, was given iower rates. 1nis
definition was deleted in 1975 amendments and has been replaced with
& geners) Gelnition oL @ [Memuer of al exchange. 0 (8)(5)(A).
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As of May 1, 1975, pursuant to order of the SEC,
fixed commission rates were eliminated and competitive
rates effectuated. Although it is still too soon to deter-
mine the total effect of this alteration, there have been
no reports of disastrous effects for the public, investors,
the industry, or the markets.

This lengthy history can be summarized briefly: In
enacting the Securities Exchange Act of 1934, the Con-
gress gave clear authority to the SEC to supervise ex-
change self-regulation with respect to the “fixing of rea-

‘gonable rates of commission.” Upon SEC determina-
tion that exchange rules or practices regarding commis-
sion rates required change in order to protect investors
ror to insure fair dealing, the SEC was authorized to re-
quire adoption of such changes as were deemed necessary
or appropriate. This legislative permission for the fix-:
‘ing of commission rates under the supervision of the:
SEC occurred seven years ajfter this Court’s decision in
United States v. Trenton Potteries Co., 273 U. 8. 392
(1927), to the effect that price fixing was a per se viola-
tion of the Sherman Act. Since the Exchange Act’s
adoption, and primarily in the last 15 years, the:
SEC has been engaged in thorough review of exchange
commiggion rate practices. The committees of the Con-
gress, while recently expregsing some dissatisfaction with
the progress of the SEC in implementing competitive:
rates, have generally been content to allow the SEC to
proceed without new legiglation. As of May 1, 1975, the
SEC, by order, has abolished fixed rates. And new legis--
lation, enacted into law June 5, 1975, codifies this result,
although still permitting the SEC some discretion to
reimpose fixed rates if warranted;

IV

This Court has considered the issue of implied replace-
ment of the antitrust laws in: the context.of a vartety of.
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regulatory schemes and procedures. Certain axioms of
construction are now clearly established. Repesl of the
antitrust laws by implication is not favored and not
casuallv to be allowed. Only where there is a “plain
repugnancy between iile antlirusi and regulajory provi-
gions” will repeal be implied. Uniied diaies v. Fhiiu~
delphia National Bank, 374 U, S. 321, 350-351 (1963).
Bee also Merrill Lynch, Pierce, Fenner & Smith v. Ware,
414 U. 8. 117, 126 (1973); Hughes Tool Co. v. Trans
World Airlines, Inc., 409 U. S. 363, 385-389 (1978) ; Car«
nation Co. v. Pacific Conference, 383 U, 8. 213, 217-218
(1966). Silver v. New: York Stock Exzchange, 373 U. S.,
at 357-358; United States v. Bordenw Co., 308 U. 8. 188,
198-199 (1939). We have reaffirmed these ‘basic prin--
ciples elsewhere this ‘L'erm. United States v. Notional
Association of Securities Dealers, — U, §, —) —
(1975) (slip op. 23, 33).

The starging point ifor: our’ consideration oi the par-
ticular-issue presented by this case, viz;, whether the anti~
trust laws are impliedly repealed or replaced as a result
of the statutory provisions and administrative and con-
gressional experience concerning fixed commission rates;.
of course, is our decigion in Silver. There the Court con-
gidered the relationship between the antitrust laws and
the Securities Exchange Act, and did so specifically with
respect to the action of an exchange in ordering its mem-
bers to remove private direct telephone connections with
the offices of & nonmember. Such action, absent any
immunity derived from the regulatory laws, would be a
per se violation of § 1 of the Sherman Act, 373 U. 8., at
347, Concluding that the proper approach to the prob-
lem was to reconcile the operation of the antitrust laws
with a regulatory scheme, the Court esteblished a “guid-
ing principle” for the achievement of this reconcilation.
Under this principle, “[r]epeal is to be regarded as im-
plied only if necessary to make the Securities Exchange
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+ Act work, and even then only to the minimum extent
necessary.” . Id., at 357,

In Siver, the Court conciuded ihat there was no ime-
" plied repeal of the antitrust laws in that factual context
because the Exchange Act did not provide for SEC jurig-
diction or review of particular applications of rules
enacted by the exchanges. Tt noted:

“Although the Act gives to Uthe Decurities and
Exchange Commission the pOwer 10 Tequesi ex-
changes to make changes in their rules, § 12 (b), 15
U. 8. C. § 78s (b), and impliedly, therefore, to disap~
prove any rules adopted by an exchange, see alse
§6(a)(4), 15 U. 8. C. § 78f (a) (4), it does not give
the Comumission jurisdiction to review pariicuiar in-
stances of enforcement of exchange ruies.” 10id.

At the time Stiver was decvided, both the ruies and con-
stitution of the NYSE previded that the exchange could
require discontinuance of wire service between the office
of a member and a nonmember at any time. There was
no provision for notice or statement of reasons. While
these rules were permissible under the general power of
the exchanges to adopt ruies reguiating reiationsnips be-
twen members and nonmembers, and the SEC ecould
~disapprove the rules, the SEC could not forbid or regu-
late any particular application of the rules. Hence, the
regulatory agency could nct prevent application of the
rules that would have undesirable anticompetitive ef-
fects: there was no governmental oversight of the
exchange's seii-reguiatory aciion, and no meinod of in-
_ suring ihat some atiention av least was given o the public
~ The Court, therefore, concluded that the absence in
Silver of regulatory supervision over the application of
the exchange rules prevented any conflict arising between
the regulatory scheme and the antitrust laws, See also
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Georgia v. Pennsylvania R. Co., 324 U. 8. 439, 455-457
(1945), where the Court found no conflict because the
regulatory agency (the ICC) had no jurisdietion over
the rate fixing combination involved. The Court in
Silver cautioned, however, that “[s]hould review of ex-
change self-regulation be provided through a vehicle
other than the antitrust laws, a different case as to anti-
trust exemption would be presented.” 373 U. 8., at 360.
It amplified this statement in a footnote:

“Were there Commission jurisdiction and ensuing
judicial review for serutiny of a particular exchange
ruling . . . a different case would arise concerning
exemption from the operation of laws designed to
prevent anticompetitive activity, an issue we do
not decide today.” 373 U. 8., at 358 n. 12,

It is patent that the case presently at bar is, indeed,
that “different case” to which the Court in Silver re-
ferred. In contrast to the circumstances of Silver, § 19
(b) gave the SEC direct regulatory power over exchange
rules and practices with respect to “the fixing of reason-
able rates of commission.” Not only was the SEC au~
thorized to disapprove rules and practices concerning
commission rates, but the agency also was permitted to
require alteration or supplementation of the rules and
practices when “necessary or appropriate for the protec-
tion of investors or to insure fair dealings in securities
traded in upon such exchange.” Since 1934 all rate
changes have been brought to the attention of the SEC,
and it has taken an active role in review of proposed
rate changes during the last 15 years. Thus, rather than
presenting a case of SEC impotence to affect applica~
tion of exchange rules in particular circumstances, this
case involves explicit statutory authorization for SEC
review of ail exchange rules and practices dealing with
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rates of commission and resultant SEC continuing
activity.

Having determined that this case is, in fact, the “dif-
ferent case,” we must then make inquiry as to the proper
reconciiiation oi the reguiatory and antitrust statutes
invoived nere, keeping in mind the principie that repeal
of the aniiirusi iaws will be “liupiied oniy il necessary
to make the Securities Exchange Act work, and even then
only to the minimum extent necessary.” Id., at 357.
We hold that these requirements for implied repeal are
clearly satisfied here. To permit operation of the anti-
trust laws with respect to commission rates, as urged by
pevitioner Gordon and the United Siates as amicus
curiae, would unduly interfere, in our view, with the
operation of the Securitics Exchange Act.

As a threshold matter, we believe that the determina~
tion of whether implied repeal of the antitrust laws is
necessary to make the Exchange Act provisions work is
& maiter Ior ihe couris, and in particular, ior the courts
in whicii the antlirusi clalms are raised. Suver exempli-
fles this responsibility. In some cases, however, the
courts may defer to the regulatory agency involved, in
order to taske advantage of its special expertise. The
decision In the end, nowever, is for the courts. Ricci V.
Chicago Mercantile Exchange, 409 U. S, 289, 306-308
(1973).

The United States, as amicus curiae, suggests not only
that the immunity issue is ultimately for the courts to
decide, but also that the courts may reach the decision
only on & full record. A summarv record. as eompiled
I bls case on mobions for summary judgment, though
voluminous, i8 said to be an inadequate basis for resolu-
tion of the question. We disagree. In this case nothing
is to be gained from any further factual development
that might be possible with a trial on the merits. We
have before us the detailed experience of the SEC regu-
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iatorv aciivities, and we have the debaies in the Cons
gress cuiminating in the 1975 legisiation. This inior-
mation I8 suificlent t0 permit 8n niormed Ueclsieil as
51 4= 3 » 1+ 1 1

Our disnosition of this case differs from that of the
Seventh Circuit in Thill Securities Corn. v. New York
Stock Ezchange, 433 F. 2d 264 (1970), ceri. denied, 401
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INIPLL'S ANUIrepate rule was Clalined and uenled. Lae
Court of Appeals reversed a grant of summary judgment
in favor of the NYSE. and remanded for further evi-
dence regarding the effecis of ihe antirepaie ruie on
colpesition, the degree o aciual review Dy The DU,
and the extent to which the rule was necessary to make
ile Dxchapge Act work., 433 T, 2d, at 470, L0Is ruing
i8 persuasively distinguishable on at least two grounds
from the case at bar: First, there was no evidence pre-
sented regarding the extent of SEC review of the chai-
IENgEed rule. Decond, L€ antrenate Pracrice AImers Irom
Oxed comninission ryies 1 thaé (1) 1t was 100t among tne
items specifically listed in § 19b, although the practice
might reasonably be thought to be related to the fixing
of commission rates. and (2) it does not necessarilv ap-
ply uniformiy, and may be appiled in a discriminatory
iisnner. e 4o nov belleve 1t necessary, in inhe circurmn-
stances of this case, to take further evidence concerning
the competitive effects of fixed rates, or the necessity of
fixed rates as a kevstone of the operation of exchanges
under the mxchange Act. 10 the extent that the Court
oI Appeals In 17t viewed the quesiion oi impiied re-
peal #8 & question ol Iact, concerning wiether ine par-
ticular rule itself is necessary to make the Act work, we
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We also regard our specific disposition in Ricci v.
Chicuyo Mercaniile Bwchange, supra, as inapposiie for
biLlS Cuse. iU fLWol, B0 AnGiirust compiaing charged inag



the Mercantiie Kxchange arbiirarily transierred a meme-
bership. in violation of both the Commoditv xchange
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held that consideration of the antitrust claims should be
stayed pending determination by the Commodity Ix-
enange Cominission as 0 whether the aciions taken were
in vioiation oi the Aci or the ruies. Although we noted
that the Act did not confer a general antitrust immun-
itv, we stated that if the actions complained of were in
conformitv with the Act and exchange ruies. a subsian-
tial question would be presenied concerning wietner ine
actions were Insuiated Irouwl AnUierusic atiack. 1o 18
manifest, then, that Ricct involved a deference to the
expertise of a regulatorv agencv in determining if the
activities violated the Act or rules, and did not repre-
sent & decision on antitrust Inmunity where the conduct
charged wuas clearly encompassed by uhe legisiation or
. 3
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We believe that the United States. as amicus. has con-
fused two questions. On the one hand. there is a factual
question as {0 wheiher iixed cominission rates are actu-
ally necessary 0 Ghe Operatlon of Tle excnanges as con-
templiated under the Securliles mxchange Act. On tne
other hand, there is a legal question as to whether allow-
ance of an antitrust suit would conflict with the opera-
tion of the regulatorv scheme which specificallv author.
izes the ST o oversee the fxing of cominission rates.
The factual question is not peiure us In this cage.
Rather, we are concerned with whether antitrust im-
munity. as a matter of law. must be implied in order to
permit the Exchange Act to function as envisioned by
the Congress. The issue of the wisdom of fixed rates
becoines reievant oniy wien i 1s deiermined thai there

L & .

The United States appears to suggest that only if there
Is & pervasive reguiatory scheme. as in the pubiie utilty
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area, can it be concluded that the regulatory scheme
ousts the antitrust laws. Brief for the United States 16,
35. It is true that in some prior cases we have been con-
cerned with the question of the pervasiveness of the
regulatory scheme as a factor in determining whether
there is an implied repeal of the antitrust laws. See,
e, g., Otter Tail Power Co. v. United States, 410 U. S.
366, 373-375 (1973). In the present case, however, re-
gpondents do not claim that repeal should be implied be-
cause of a pervagive regulatory scheme, but because of
the specific provision of § 19 (b)(9) and the regulatory
action thereunder. Brief for Respondents 35. Hence,
whether the Exchange Act amounts to pervasive legis-
lation ousting the antitrust acts is not a question before
us.
We agree with the District Court and the Court of
Appeals, and with respondents, that to deny antitrust
immunity with respect to commission rates would be to
subject the exchanges and their memhers to conflicting
standards. It is clear from our discussion in Part ITI,
supra, that the commission rate practices of the ex-
changes have been subjected to the scrutiny and ap-
proval of the SEC** If antitrust courts were to impose
aiiferent standards or requirements, the exchanges might
find themselves unable to proceed without violation of
the mandate of the courts or of the SEC. Such different
standards are likely to result because the sole aim of

18 We believe that this degree of serutiny and approval by the
SEC is not significantly different for our purposes here than an
affirmative order to the exchanges to follow fixed rates. The United
States, as amicus curige, agrees that if the SEC “were to order the
exchanges to adhere to a fixed commission rate system of some kind,
no antitrust liability could arise.” Brief for the United States 48.
We conclude that immunity should not rest on the existence of a for-
mal order by the SEC, but that the actions taken by the SEC
pursuant to § 19 (b)(9), as outlined in Part III, are to be viewed
28 having an effect equivalent to that of a formal order.
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antitrust legisiation is to Drovect competivion. whereas
ihe SEU must consider, in additlon, the economic neaitn
of the invesiurs, thie exciianges, and the securliles lndus-
try* Given the expertise of the SEC. the confidence
the Congress has nlaced in the agencv. and the active
roles the SEC and the Congress have taken. permivting
COUrts througnout the couniry 0 cOnduct their own anti-
Urusi proceedings would coniict with he regulaiory
scheme authorized by Congress rather than supplement

dhnd mnl e~ 18

In Part III, supra, we outlined the legislative and reg-
uiatorv agencv concern with the fixing oi comimission
rates, Deginning with the enaciment oi the Securities
Dxchanget Act in 1934, the Congress persistently nas
provided for SEC authority to regulate commission rates.
Although SEC action in the earlv vears appears to have
been minimal, it is clear that since 1959 the SEC has
Deen engaged in deep and serious study of the cominis-
slon rate pracilces ol the exchanges and oI their mem-
ers, uud Das reguired major changes 1 those practices,
The ultimate result of this long-term study has been a

14 Compare Pan American World Airways v. United States, 371
T. 8. 296. 305-310 ( 1963). with Uniied Siates v Philadelnhin
National Bank, 374 U, 8, 321, 350352 (1963). In the latter case
two factors pointed against antitrust immunity: (1) congressional
lnient in the Dank Merger Ach not o IMmunize AcHvViTes Trom
antitrust legislation, and (2) the lack of conflict between the Bank
erger Act and Ciayton Act standards. Also, vhere was an absence
of continuing oversizght by the Comptroller General of the Currency.
These factors are not present in, and are inapplicable to, the case
at bar.

15 We note, of course, that judicial review of SEC action is avail-
able under the Administrative Procedure Act, 5 U. 8. C. §§ 702
Hlld 7(}4. or uuder §25 ()f tilﬁ Seuuriﬁen EXU}IHH!H Al!l‘;'. 15 U. S. C.
§ 78y. See also Independent Broker-Dedlers’ Trade Assn. v. SEC,
142 U. 8. App. D. C. 384, 442 F, 2d 132, cert. denied, 404 U, 8, 828
(1971).
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reguiatory decree requiring aboiition of the praciice of
fixed rates of commission as of May 1, 1975, and the in-
stitution oI Iull and compiete compeiliion, DIgHI-
cantly, in the new legisiation enacted subsequenti o ule
SHC’s abolitlon of commission rate nxing, the Uongress
has indicated its continued approval of SEC review of
the commission raie structure. Althougn legisiatively
enacting the SKC regulatorv provision panning fixed
under certuin clreuinstances aud upon the mmking ol
specified findings, may allow reintroduction of fixed rates.

In sum. the statutorv vrovision authorizing regulation.
219 (b)(9). the lone reguiatorv practice. and the con-
ilnued congressional approval lliusiraied Dy the new
iegisiaiion, poini o one, and culy one, conciusion. The
Securities Exchange Act was intended by the Congress
to leave the supervision of the fixing of reasonable rates
of commission to the SEC, Interposition of the anti-
Urust laws, wiich would Dar [Xed COmIMISsion raives as
per se¢ violations oI the Shnerman Aci, In the Iace ol
pusiilve SEC action, would preciude and preveni tie
operation of the Exchange Aect as intended by Congress
and as efectuated through SEC regulatorv activity.
implied repeai oi the antitrust laws is. in faet. necessarv
T make the mxchange Act work as it was intended; Iaii-
ure W Luply repeal would render Hugaiory tie legisiss
tive provision for regulatory agency supervision of ex-
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K. JusTiCk DUUULAS GOOK NO part in the decision oI
this case.
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1. SUMMARY: Petr c\lﬁl}ggggs a CAQZ ruling that the minimum rate

structure employed by the nations's stock exchanges iinot subject to the

antitrust laws. Although resps support the decision of CA 2, they join petr
e
in requesting review by this Court,

2, FACTS: Resps are the New York Stock Exchange, the American

Stock Exchange, and two representative member firms of the exchanges.



S

I

Petr, suing on his own behalf and in behalf of a class of small investors,
ey

brought an aniitrust action. compiaining that resps’ practice of offering

commission discounts in large transactions and the availability of negotiated

rates only on transactions in excess of $500, 000 (now $300, 000) constituted

—————

a system of price discrimination in violation of the Robinson-Patman Act.

3

Petr also charged that the practice of the exchanges of fixing the commis-
sions to be charged to those unable to avail themselves of negotiated rates
constituies a price-fixing scheme in viclation oi sections 1 and ¢ of the

The District Judge (SDNY -- Lasker) granted resps motion for
summary judgment, characterizing the Robinson-Patman claim as frivolous.
He also found that the Securities and Exchange Act of 1934 exempts fixing of
commission rates by the exchanges from the coverages of the antitrust laws.,

J. LA ¢ 8 ULUIDIUN: lIe Court oI appeals a2IIlTIned tne aecision ol

the DC. Like the DC, it characterized the Robinson-Patman claim as

frivolous, and the claim has not been renewed here. On the Sherman Act

e ===

issue, the court looked first to this Court's decision in Silver v. New York

Stock Exchange, 3573 U.S. 341 (1963). In that case, NYSE had approved, on
a temporary basis, private wire connections between a non-member broker
and member firms. Subsequently, however, NYSE ordered the connections

suspended, without any notice or hearing, and the non-member broker sued

YSE for instituting a group boycott in violation of the antitrust laws. NYSE
responded that it was engaged in self-regulation as contemplated by the 1934

Act and therefore could not be liable for antitrust violations for acts part



- |
pf the self-regulatory scheme. This Court helci that NYSE's action could be
subject to an antitrust action. The Court pointed out that the action taken
by the exchange was not one under the direct control of the SEC, so that
subjecting this NYSE practice to the antitrust laws served to ensure that
anticompetitive practices would be curtailed by some governmental authority,
i-eapmin. The absence of SR SEC responsibility also eliminated the
dangers of duplicative and possibly inconsistent rulings from the courts and
the agency. This Coﬁrt noted, however, that ""[s]hould review of exchange
self-regulation be provided through a vehicle other than the antitrust laws,
a different case as to antitrust exemption would be presented.': 373 U,S. at
360. CA 2 held that this was that ""different case."

CA 2 pointed out that under section 19(b) of the 1934 Act, the SEC is
il Rad i

empowered to alter or supplement exchange rules with respect to, inter alia.

""the fixing of reasonable rates of commission., . . .'" Thus, SEC review of
the challenged action -- the factor that was missing in Silver -- is present

here, and under the reasoning of Silver, the antitrust laws should not apply.

A“-- 2

The courw ,

Sl dP¥ pointed to the language of section 19(b) of the 1934 Act as evincing
the awareness of Congress that the exchanges would continue their long-
standing practice of fixing commission rates with the modification that it
be subject to SEC oversight.

Considerations of the evolution of sound regulatory policy were also
important in the CA 2 opinion. The court pointed to the gradual elimination

of fixed commissions being ordered by the SEC and asserted that abrupt

application of the antitruilivﬂww%t a carefully planned

T esst—

PRGN . By B SRR £ T PERPeY
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4, CONTENTIONS: Petr contends that CA 2's decision conflicts with

this Court's decision in Silver and witﬁ. the decision of CA 7 in Thill Securitie

Corp. v. New York Stock Exchange, 433 F.2d 264 (CA 7 1970), in which the

court held that NYSE's anti-rebate rule, which prohibits member division
of commissions with non-members, violated the antitrust laws. Both CA 2
and resps agree that Thill is basically inconsistent with the decision of CA 2
in this case.

Petr further contends tha‘t the decision below is an incorrect departur
from the policy announced in Silver that the antitrust laws shouid be applied t
exchange action. Finally, petr for the first time raises some vague constitu
tional claim which is not to be taken seriously.

5. DISCUSSION: Both the Department of Justice and the SEC filed

amicus briefs below, the SEC urging affirmance and the Department of

ap——

Justice in favor of reversal.,
Q .
CA 2's decision appears unassailable, both in its interpretation of

I
e ——

Silver and of the 1934 Act. The fact that resps urge the granting of cert
might seem to indicate their concern that th.is general problem will récur.
The proposed SEC rule whereby all commission rates will be negotiated
is scheduled to go into effect in April, 1975. Silver seems to contemplate
a case-by-case evaluation of the relationship between particular exchange
practices, the antitrust laws, and the 1934 Act; consequently, review of a
nearly abandoned practice may not be called for.
There is a response.

Becker ' Ops in appx to petn.

11/4/74

DK
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MEMORANDUM

TO: Mr. Justice Powell DATE: March 27, 1975

— - Ll - -

L AN Ll JJCWLD L e LUWC.L.L, ul- .

No. 74-304 Gordon v. New York Stock Exchange

There are two dlStlnCt analytical elements in the problem
in this case. Ome isdwﬂether the %Efurlties Exchange Act's
unique regulatory scheme, compounded of self-regulation in
the exchanges and regulatory oversight by the SEC, was intended
to substitute for competitive forces in the industry. The
second question if=-whether the Exchange Act and the antitrust
laws can be enforced in complementary fashion. The answer
to each question depends in part on the other; so neither
issue can be decided independently. Still, I think it heipful
to think of these as discrete problems. The first is largely
a matter of congressional intent; the second, pé?imarily a
problem of administrative law.

In the time I have devoted to studying the Court's past
cases on antitrust in the regulated industries, I have been
unable to discern a consistent pattern. There are, however,
several prevailing themes. First, the Court has regularly
i;;;;ed the principle that repeal by implication (especially 7ﬁ1e£‘
of antitrust laws) is not favored. The Court has found a
compléte repeal by implication in very few cases; most cases

have found some place for antitrust law in the regulatory

scheme.,



2.

Second, a highly relevant consideration is whether the
regulatory agency 1s required to weigh the effect on
competition as one element of the public interest. An
express statutory provision to this effect has persuaded the
Court that Congress meant competition to be protected by the

agency rather than the antitrust laws. Pan American World

Airways, Inc. v, United States, 371 U.S. 296 (1963). But see,

United States v. Philadelphia National Bank, 374 U.S. 321,

351 (1963). On the other hand, absence of emphasis on
competitive considerations has helped the Court to the
conclusion that Congress did not intend regulation to substitute

for competition, United States v. RCA, 358 U.S. 334 (1959).

See also Otter Tail Power Co. v. United States, 410 U.S. 366.

Third, the Court has been fairly consistent in holding that
antitrust law is not ousted if the agency has no power to

regulate the conduct in question. E.g., Georgia v. Pemnsylvania

R.Co., 324 U.S. 439 (1945); United States v. Borden Co., 308
U.S. 188 (1939).

Finally, active and continuing agency supervision based
partly on competitive concerns was an apparent factor in the

Hughes Tool case, where the Court held that CAB regulation

had displaced antitrust scrutiny of post-merger dealings with

an airline company. Hughes Tool Co. v. Trans World Air lines,

Inc., 409 U.S. 363 (1973). I might add that I find no
consistent reliance - except in dissents - on the presence

or absence of a damages remedy for the party claiming injury.
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The Court seems to have recognized that Congress could
reasonably substitute regulation for competition without
affording a damages remedy to parties injured by conduct the
regulatory agency disapproves.

Silver v. New York Stock Exchange, 373 U.S. 341 (1963),

fits into this loose structure rather well. There the Court

began by emphasizing the unique structure of the Exchange

/e " )ﬂ:§2$d4kct, which relies on self-regulation in the industry to a

ey

S

M

1*’1 ';“-

greater degree than other regulatory statutes do. It
recognized that the statutory scheme contemplated the
continuing operation of the exchanges as membership organiza-
tions, with authority (even a duty) to exclude some persons
From membership. The Court found no explicit repealer of
antitrust laws, however, and invoked the no-repeal-by-implication
principle to hold that the antitrust laws should be ousted
only insofa;—;;—ﬁecessary to make the Exchange Act work.

The guiding principle was "an analysis which reconciles the
operation of both statutory schemes with one another rather
than holding one completely ousted."” 1Id. at 357. Since the
conducf challenged in Silver was not subject to SEC regulation,
the Court easily concluded that regulation had not been
substituted for competition in that narrow context and went

on to use a "Rule of Reason" analysis and balance antitrust

policies against the fundamental concept of exchange self-

regulation to come up with its curious 'due process'" holding.



The Court expressed no view on the result it would reach

when the SEC me& express regulatory power over the challienged

PENEURE. = [ =y | it EO
RO T T U akn . A TSN

Ihe express regulatory power, winich is present here,
is~felevant in two respects. First, it is relevant in that
ultimate control over exchange rules is in the SEC rather
than the exchange i1tself. 71Thus 1T presents a much Detter
case than S5ilver for saying that Gongress intended to
substitute this method of regulation for the antitrust laws.
Second. even if Congress seems to have intended a dual svstem
of regulation, the SEC's express authority over commission-
fixing rules creates a potential for conflict between regulatory

authorities. Thils prospect has more reievance TO tThe

administrative law problem than to the question of

e ~ Rl

The adgizigtrative law issue is a problem of choosing
a procedure by which both the SEC and the antitrust court
can perform their respective functions without conflict.
The best procedure invokes the doctrine of primary jurisdictionm.
In order to assure uniformity of decision, and to get an
informed assessment of conditions in the regulated industry,
an antictrust court ordinarily should not entertain a private
suit until the agency has been given an opportunity to rule
on the challenged conduct. Thus, 1f the agency has authority
to exempt certain transactions ffom the antitrust laws, Far

East Coniference v. United States, 34Z U.S5. 370, of 1L there
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is a question whether the challenged conduct violated the

regulatory act, Ricci v. Chicago Mercantile Exchange, 409

U.S. 289 (1973), the antitrust court should not act until the
agency has performed its function. (You joined a dissent

in Riceci based primarily on the ground that waiting for agency's
action in that case could not be expected to aid the antitrust
court significantly.) 1If the agency disapproves the challenged
conduct on the basis of the regulatory statute, the antitrust
court may not have to proceed. If the agency renders an
opinion balancing the competitive considerations against
policies peculiar to the regulated industry, the court will
have an informed basis upon which to apply a "Rule of Reason"

analyéis. United States v. RCA, 358 U.S. 334 (1959). But see

United States v. Philadelphia National Bank, 374 U.S. 321, 353-
354 (1963); California v. FPC, 369 U.S. 482 (1962).

The alternative to the "primary jurisdiction' model is
to allow the antitrust and agency proceedings to run
simultaneously, that is, to allow the antitrust court to decide
the case without waiting for an agency decision on the matters
entrusted to its processes. This presents a substantially
greater danger of producing antitrust decisions that do not
adequately consider the regulatory concerns. Under the'primary
jurisdiction" model there is some potential for substantive
conflict: the court may find an antitrust violation in some

conduct that the agency has held legal under the regulatory
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statute. Some degree of confliict, however, is inevitabie

given an initial decision that Congress did not mean to
substitute regulation for competition. But it need mot be
serious. It is the same conflict that can arise in any other
context where a business is subject to two unrelated schemes
of regulation: its conduct may violate one statute but not
the other. Unless the agency nas determined that some conduct
is affirmatively required by the regulatory statute, there is
no conflict that cannot be ameliorated bv applving a "Rule

of Reason" (instead of a per se rule) in the antitrust court.
(The “Kule of Keason,” in hornbook terms, i1s simply a process

of balancing the socially desirable aspects of the conduct
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If the court and the agency are allowed to proceed
simultaneously, however, the antitrust court may act without
the agency's judgment under the regulatory statute. The
court might then disregard the regulatory concerns, act on
incomplete information. or reach a different conciusion on
crucial facts. 71nis state of aifairs is generally less

—

desirable, but the Court has approved it in various contexts.

rhiladelphia National Bank, supra; cf. California v. KPC,

supra.

Now that I've introduced the question, the problem is
to apply these two general inquiries to the SEC and the NYSE.
First is the auestion whether Congress meant to make SEC

N |

regulation exclusive wherever applicable. The Exchange Act
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contains no explicit repeal of the gntitrust acts, and the

SEC has no authoritv to exempt specific transactions from
antitrust chalienge. 1Instead there is a section purporting

to supplement rather than supersede ''all other rights and
remedies that mav exist at law or in equitv.” See U.S. brief
at 70. Second, the statute does not require the SEC to weigh
competitive considerations in determining what exchange
practices will serve the public interest. Section 19(b)
describes the relevant standard: 'necessary or appropriate
for the protection of investors or to insure fair dealing in
securities traded in upon such exchange or to insure fair
administration of such exchange." These factors, under the
Court's prior decisions, weigh in favor of holding that
antitrust law is not ousted. On the other side, though, the
SEC claims that it does consider competitive factors even though
the statute does not require it, and the SEC has closely
regulated commission-fixing agreements over the last few years.
These two factors are not particularly relevant to
congressional intent, but they may deserve some weight on

the other gida.

L think cthe SEC is crying “wolfi’ when it claims that
inconsistent regulation would be disastrous for the securities
industry. It is mot clear to me why the SEC's silent
nondisapproval of a proposed exchange rule must De honored.
The SEC admits that in deciding not to object to an exchange

proposal, it may be deciding only that the proposal is not
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inconsistent with the Exchange Act. If an antitrust court,
after due consideration of the progrém of self-regulation
and the public interest expressed in the Exchange Act,
should decide that the: anticompetitive aspects of the
exchange's rule outweigh its benefits, this seems to me no
different from the usual interplay between two regulatory

schemes expressing different concerns. The exchanges would

know that they are subject to antitrust regulation as well

as SEC supervision, and they could tailor their rules to avoid
anticompetitive conduct that is not expressly designed to
protect investors, insure fair dealing, or insure fair
administration of the exchange.

The only situation that would pose a true dilemma for

the exchanges would arise from an SEC order to institute a

particular anticompetitive rule. Then, I think the antitrust
law - whether under an immunity principle or a simple '"Rule

of Reason' analysis - probably should not interfere with the
SEC's balance of policies. Even this concession to the

SEC, which all parties in this case have regarded as a
minimum, is not mandated by the Court's prior cases. 1In RCA
the Court overrode the FCC's assessment of the public interest

in a radio acquisition, and in Philadelphia National Bank

it allowed an antitrust court to disagree with the Comptroller's
decision that a bank merger would be good for the Philadelphia

economy despite the decrease in competition.



The 8econd issue,’ if the Court concludes that the
antitrust laws are not inherently 'repugnant' to the Exchange
Act, is whe;EEE the two laws may be administered in a fashion
thgt will avoid disruption of the regulatory scheme.
Unfortunately, the answer offered by a "primary jurisdiction"
model may be unavailable. I looked over the Exchange Act's
procedural provisions and the SEC's rules of practice, and
found nothing that generally authorizes an individual such
as Mr. Gordon to institute SEC proceedings against an exchange
rule alreédy in existence. Anyone may file a petition seeking
issu;nce or repeal of an SEC rule "of general application,"
Rule 4(a), but there is no explicit authorization for private
complaints about exchange rules. Nor is there a rule
authorizing private intervention in an SEC-instituted
proceeding to review a proposal submitted by an exchange.
Under Rule 9(a), only governmental bodies are entitled to
intervene as of right in/ﬁggoing SEC proceeding, and other
persons may be allowed "limited participation' at the
discretion of the hearing officer. But, if exchange rule
proposals are reviewed informally, as the SEC counsel suggested
at oral argument, even this limited participation may be
unavailable.

Given this state of affairs, the only procedural
framework seems to be allowing an antitrust court to proceed

without waiting for the plaintiff to obtain an SEC ruling on

the challenged practices. (In this particular case, of course,
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the court would have the advantage of all the SEC's rulings

on the fixed-commission structure). (The disadvantage of the
procedural situation pulis in both directions. On the one
hand, it means there is some danger that an antitrust court
would decide that a particular exchange practice is unduly
anticompetitive without the benefit of the SEC's views, unless,
of course, the SEC volunteered an amicus submission in the
court proceeding. On the other hand. if the Court should
hold that Congress meant the Exchange Act to supply the only
remedy for anticompetitive rules issued by exchanges, an
injured partyvy would be entirely without gem%dy. ﬁgkcannot
initiate proceedings in the SEC, but must depdm@=sn. the SEC’'Ss
staff - working under a statute that does not even include
effects on competition as one‘of the public interests the
SEéEg required to protect -lgg take interest in the exchange’s
rule. He may not be able even to participate in an agency
proceeding on a limited basis, and he may have no resort to
judicial review. AbDsent a cliear conviction tnat Congress
meant the exchangesto be entirely free of antitrust super-

vision, I would be most reluctant to reach such a result,

§S
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No. 74-304 Gordon v. New York Stock Exchange

This memorandum is to facilitate my discussion at the

Court Conference on the above case.

We only have to decide whether, with respect to commission
rates, antitrust jurisdiction has been displaced by SEC regula-
tion. We need not address any broader issue. Express
regulatory authority with respect to rates is vested in the
SEC under § 19(a)(9). No such authority was present in Silver,
where the New York Stock Exchange ordered its members to
discontinue direct telepnone line service with a nonmember.

Rate fixing by the stock exchange has been the practice,
openly and notoriously, since the exchange commenced operation.
It has existed since the Sherman Act was passed, and until
this suit the Justice Department has mot publicly criticized
or attacked the practice (to my knowliedge}.

The legislarive history indicates that Congress knew
that the NYSE prescribed commission rates, and intended by
§19(a)(9) to vest regulatory authority thereof in the SEC.

Moreover, the SEC nas exercised this authority (see its

- . = - . -~ K
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*SEC counsel stated at oral argument (without contradiction)
that the Justice Department had participated in hearings
berfore the Commission on rates, and had asserted no overriding

e
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On the basis of this record, I.think we are entitled to
conclude that Congress did intend to foreclose antitrust
intervention as to the rate regulation conferred by §19(a).
The Justice Department, at least by acquiescence, has
concurred in this view for nearly 40 years.

I should have noted above that, although the act does
not require the SEC to consider competitive factors, SEC
claims in its brief that these are considered. My own view
is that the SEC's obligation under the statute to consider
the public interest necessarily embraces competitive factors,
as entitled to be weighed against other relevant factors.

Plaintiff, in this class action case, claims damages
of $1.5 billion, plus $10 million in attorneys fees. This
sult is directed only against the NYSE and Amex. There afe
11 other registered national securities exchanges with rules
fixing minimum commission rates. It would be grossly
inequitable to impose liability of this magnitude upon private
parties who have, for nearly 40 years, followed a practice
to the knowledge of the government and with the full approval
of the agency established by the Congress to regulate this
business. While it can be said that disaster to individual
parties should not deter enforcement of antitrust laws, this
Court properly may consider - as relevant to a determination
of congressional intent - the interpretation thereof in good
faith over long periods of years by all concerned, including

the regulatory agency primarily responsible and the



acquiescence of the Justice Department.

I may add that, as in Hughes Tool, we need not hold that

the Act of 1934 vesting regulatory authority in the SEC

completely displaced antitrust laws. We are concerned here

only with the regulation of commission rates under 19(a).
In short, I would affirm the unanimous judgment of CA2

(Kaufman, Mansfield and Mulligan).

L.F.P., Jr.

ss
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It occurred to me, as I was preparing for the Conference,
that Richard Smith 1s a small stockholder and an ofticer
or empliovee ol Rotan-Mosle. a member of tne New York Stock

- FY |, e

—

The question was whether this presented a conflict of
interest situation. On the afternoon before the Conference,
I discussed this with Justice Stewart. His reaction was
that the relationship was too'attenuated", to use his word.
He noted that there are several nundred members oI the
Stock Exchange; that only a couple Of the largest Iirms are
parties to this litigation; that even if damage-suit
judgments eventually were to be obtained against all members

‘'of the Stock Exchange, the effect on a small stockholder

In any event, Potter - who served on the ABA Committee -
volunteered to review the matter. The next day, just prior
to the Conference, he reported that he had examined the
judicial Standards of Ethics and the Reporter’s notes and
was satisfied there was no problem. I nevertheless brought
the matter up before the Conference prior to participating

in the decision of the case. The unanimous view was that I

L] o W | i

r .

L.F.P., 3T,
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SUPREME COURT OF THE UNITED STATES )
No. 74-304

ichard A. Gord t al.,
cani Pet.itio?ll;er:n P On Writ of Certiorari to the
b

United States Court of

v.
A Is for the S
New York Stock Exchange, Cﬁgﬁ?’ts or the Second
Ine,, et al. :

{June —, 1975]

Mg, Justice BrackMUuN delivered the opinion of the
Court.

This case presents the problem of reconciliation of the
antitrust laws with a federal regulatory scheme in the
particular context of the practice of the securities ex-
changes and their members of using fixed rates of com-
mission. The United States District Court for the
Southern District of New York and the United States
Court of Appeals for the Second Circuit concluded that
fixed commission rates were immunized from antitrust
attack because of the Securities and Exchange Com-
mission’s authority to approve or disapprove exchange
commission rates and its exercise of that power.

I

In early 1971 petitioner Richard A. Gordon, indi-
vidually and on behalf of an asserted class of small
investors, filed this suit against the New York Stock
Exchange, Inc. (NYSE), the American Stock Exchange,
Inc. (Amex), and two member firms of the exchanges

1 The member firms are Merrill Lynch, Pierce, Fenner & Smith,
Ine., and Bache & Company, Ine,

b ///75/
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The complaint challenged a variety of exchange rules
and practices and, in particular, claimed that the system
of fixed commission rates, utilized by the exchanges at
that time for transactions less than $500,000, violated
§81 and 2 of the Sherman Act, 15 U. 8. C. §§ 1 and 2.
Other challenges in the complaint focused on (1) the
volume discount on trades over 1,000 shares, and the
presence of negotiated rather than fixed rates for trans-
actions in excess of $500,000; ? (2) the rules limiting the
number of exchange memberships; and (3) the rules
denying discounted commission rates to nonmembers
using exchange facilities.

Respondents moved for summary judgment on the
ground that the challenged actions were subject to the
overriding supervisicn of the Securities and Exchange
Commigsion (SEC) under § 19 (b) of the Securities Ex-
change Act of 1934, 15 U. 8. C. § 8s (b), and, therefore,
were not subject to the strictures of the antitrust laws.
The District Court granted respondents’ motion as to all
claims. 366 F. Supp. 1261 (1973). Dismissing the ex-
change membership limitation and the Robingon-Patman
Act contentions as without merit,* the court focused on

2 Petitioner urged that these practices were in violation of the
Robinson-Patman Price Diserimination Act, 15 U. 8. C. § 13a.

8 The relief requested incduded an injunction prohibiting the im-
plementation of certain negotiated commission rates that were to be
placed in effect on April 5, 1971, or, alternatively, requiring that
negotiated rates be available for transactions of any size. Peti-
tioner also requested trebled damages amounting to $1.5 bilion and
an award of attorney’s fees of $10 million plus interest and costs.

4Tn short, the District Court concluded that (1) since petitiomer
had never applied for exchange membership, he was not in a posi-
tion to complain that he was arbitrarily precluded from member-
ship; (2) the Act’s §3 (a)(8), 15 U 8. C. §78¢ (a)(3), by ite
definition of “member,” specifically limited accees of nonmembers to
the exchanges; and (3) the Robinson-Patman A¢t did not apply to
services or intangibles, but only to commodities or goods, and the
ot involved in this litigation.
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the relationship between the fixed commission rates and
the Sherman Act mandates. It utilized the framework
for analysis of antitrust immunity in the regulated se-
curities area that was established a decade ago in Silver
v. New York Stock Exchange, 373 U. 8. 341 (1963).
Since §19 (b)(9) of the Exchange Act authorized the
SEC to supervise the exchanges “in respect of such mat-
ters as . . . the fixing of reasonable rates of commission,”
the court held applicable the antitrust imrnunity re-
gerved in Silver for those cases where ‘“review of ex-
change self-regulation [is] provided through a vehicle
other than the antitrust laws.,” 373 U. S., at 360. It
further noted that the practice of fixed commission rates
had continued without substantial challenge after the
enactment of the 1934 Act, and that the SEC had been
engaged in detailed study of the rate structure for a
decade, culminating in the requirement for abolition of
fixed rates as of May 1, 1975,

On appeal, the Second Circuit affirmed. 498 F. 2d
1303 (1974). Characterizing petitioner’s other chal-
lenges as frivolous, the appellate court devoted its opin-
ion to the problem of antitrust immunity. It, too, used
Siver as a basis for its analysis. Because the SEC, by
§ 19 (b) (9), was given specific review power over the fix-
ing of commisgion rates, because of the language, legis-
lative history, and policy of the Exchange Act, and be-
cause of the SEC’s actual exercise of ite supervisory
power, the Court of Appeals determined that this case
differed from Sidver, and that antitrust immunity was
proper.

By his petition for certiorari, petitioner sought re-
view only of the determination that fixed commission
rates are beyond the reach of the antitrust laws. Be-
cause of the vital importance of the question, and at the
urging of all the parties, we granfed certiorari. 419
U. 8. 1018 (1974).
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Resolution of the issue of antitrust immunity for fixed
commission rates may be made adequately only upon a
thorough investigation of the practice in the light of
statutory restrictions and decided cases. We begin with
8 brief review of the history of commission rates in the
securities industry.

Commission rates for transactions on the stock ex-
changes have been set by agreement since the establish-
ment of the first exchange in this country. The New
York Stock Exchange was formed with the Buttonwood
Tree Agreement of 1792, and from the beginning mini-
mum fees were set and observed by the members. That
Agreement itself stated:

“We the Subscribers, Brokers for the Purchase and
Sale of Public Stock, do hereby solemnly promise
and pledge ourselves to each other, that we will not
buy or sell from this day for any person whatsoever,
any kind of Publiec Stock at a less rate than one-
quarter percent. Commisgion on the Special value,
and that we will give a preference to each other in
our Negotiations.,” F. Eames, The New York Stock
Exchange 14 (1968 ed).

See generally, R. Doede, The Monopoly Power of the
New York Stock Exchange, reprinted in Hearings on S.
3169 before the Subcomm. on Securities of the Senate
Comm. on Banking, Housing and Urban Affairs, 92d
Cong., 2d Sess., 405, 412-427 (1972). Successive con-
stitutions of the NYSE have carried forward this basic
provigion. Similarly, when Amex emerged in 1908~
1910, a pattern of fixed commission rates was adopted
there.

These fixed rate policies were not unnoticed by respon-
sible congressional bodies. For example, the House



Comumniiies on Danking and Currency, in a generai re-
view oI the stock exchanges underiaken in 1913, reporied
that the fixed commission rate rules were “rigidly en-
forced” in order “to prevent competition amongst the
members.” H. R. Rep. No. 1593, 62d Cong., 3d Sess..
39 (1913).° The report. known as the Pujo Report. did
not recommend any change in this policy, for the Com-

“ine preseni rabes 10 De reasongbie, excepi a8 o
HL(JU}SH; Hﬂ.y; ()f 325 oar ‘;HHH ;ll VH.}IJH; H.ll(; i:}l".i: i:}ll"
exchange should be vrotected in this respect by the
law under which it shall be incorporated against a
kind of compeiition between members tnai wouid
lower ihe service and ilreaten the responsipillty or
mempers. A very 10w or compeilblve comunission
rate would also promote speculation and destroy the
y
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“As stated by Mr. Sturgis, a former president of the exchange, since
1870 8 ZOVErnor, and NOW iNe chairman ol the law commitiee . . . &
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infamous crimes that a man can commit against his fellow members
in the exchange, and as a gross preach of good [alul and wrongdolg
of the most serious nature, and we consider it a crime that we should.
punisii as severely as, in the judgmens ol vhe governing commities,
wes porRihi sarTmie

%¢Q. . . . But the breach of that rule (referring to the rule for
uniform commissions) by a broker you consider the most heinous
crime he can commit?
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“The rule is rigidly enforced by suspension from one to five years
for a first violation and expulsion for a second. . . The acknowl-
edged object is to prevent competition amongst the members”

H. R. Rep. No. 1503, 62d. Cong., 3d Sess., 39 (1913).
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Despite the monopoly power of the few exchanges,
exhibited not only in the area of commission rates but in
a wide variety of other aspects, the exchanges remained
essentially self-regulating and without significant super-
vision until the adoption of the Securities Exchange Act
of 1034, 48 Stat. 881, 15 U. 8. C. § 78a et seq. At the
lengthy hearings before adcption of that Act, some atten-
tion was given to the fixed commission rate practice and
to its anticompetitive features, See Hearings before the
Senate Comm. on Banking and Currency on 8, Res. 84
(72d Cong.) and S. Res. 56 and 97 (73d Cong.), 73d
Cong., 1st and 2d Sess., 6075, 6868, and 7705 (1934)
(Senate Hearings). See also Hearings on 8. Res. 84
before the Senate Comm. on Banking and Currency, 72d
Cong., 1st Sess., 85 (1932); Hearings on H. R. 7852 and
8720 before the House Comm. on Interstate and Foreign
Commerce, 73d Cong., 2d Sess., 320-321, 423 (1934).

Perhaps the most pertinent testimony in the hearings
preparatory to enactment of the Exchange Act was prof-
fered by Samuel Untermyer, formerly Chief Counsel to
the committee that drafted the Pujo Report. In com-
menting on proposed 8. 2693, Mr. Untermyer noted that
although the bill would provide the federal supervisory

commission with

“the right to preseribe uniform rates of commission,
it does not otherwise authorize the Commission to
fix rates, which it seems to me it should do and
would do by striking out the word ‘uniform.” That
would permit the Commission to fix rates,

“The volume of the business transacted on the
exchange has increased manyfold. Great fortunes
have been made by brokers through this monopoly.
The public has no access to the exchange by way of
mempersilp except Dy Duying a seat and paying &
very large sum for it. Therefore it is & monopoly.
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Probably it has to be something of a monopoly.
But after all it is essentially a public institution.
It is the greatest financial agency in the world, and
should be not only controlled by the public but it
seems to me its membership and the commissions
charged should either be fixed by some governmental
authority or be supervised by such authority. As
matters now stand, the exchange can charge all that
the traffic will bear, and that is a burden upon ecom-
merce.” Senate Hearings 7705.

As finally enacted, the Exchange Act apparently re-
flected the Untermyer suggestion, for it gave the SEC
the power to fix and insure “reasonable” rates. Sec-
tion 19 (b) provided:

“(b) The Commussion i further authorized, if
after making appropriate request in writing to a
national securities exchange that such exchange ef-
feet on its own behalf specified changes in its rules
and practices, and after appropriate notice and op-
portunity for hearing, the Comimission determines
that such exchange has not made the changes so
requested, and that such changes are necessary or
appropriate for the protection of investors or to
insure fair dealing in securilies traded in upon such
exchange or to insure fair administration of such
exchange, by rules or regulations or by order to
alter or supplement the rules of such exchange
(insofar as necessary or appropriate to effect such
changes) in respect of such matters as ... (9) the
fixzing of reasonable rates of commission, interest,
listing, and other charges.” (Emphasis added.)

This provision conformed to the Act’s general policy
of self-regulation by the exchanges coupled with over-
sight by the SEC. Tt is to be noted that the ninth cate-
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gory is one of 12 specifically enumerated. In Merrill
Lynch, Pierce, Fenner & Smith v. Ware, 414 U, 8. 117,

Ay ey AN -
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“Two types of regulation are reflected in the Act.
Some provisions impose direct requirements and
prohipitions, Among these are mandatory ex-
change regisiraiion, resiricilons on broker and
dealer borrowing, and the prohibition of manipula~-
tive or deceptive practices. Other provisions are
flexible and rely on the technique of self-regulation
to achieve their objectives. . . . Supervised self-
reguiation, aiihough consonani wiih the traditional
privaie governance of exchanges, allows the Govern-
ment to monitor exchange business in the public
interest.”

The congressional reports confirm that while the de-
velopment of rules for the governing of exchanges, as
enwneraied in § 19 (o), was leit to ihe exchanges them-
selves in the first instance, the SEC could compel adop-
tion of those changes it felt were necessary to insure fair
dealing and protection of the public. See H. R. Rep.
No. 1383, 73d Cong., 2d Sess., 15 (1934); S. Rep. No.
792, 750 Cung., Zd Sess,, 13 (1934). The latter report,
at 15, noted that registered exchanges were required to
provide the SEC with “complete information” regarding
its rules.
111

With this legislative history in mind, we turn to the
actual post-1934 experience of commission rates on the
WNYSE and Amex., Afier these iwo exchanges nad reg-
istered in 1934 under §6 of the Exchange Act, 15
U. 8. C. §78f, both proceeded to prescribe minimum
commission rates just as they had prior to the Act.
App. A42, A216. These rates were changed periodically
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by the exchanges® after their submission to the SEC
pursusnt to § 6 (a)(4), 16 U. 8. C. § 78f (a)(4), and
SEC Rule 17a-8, 17 CFR § 240.17a-8. Although sev-
eral rate changes appear to have been effectuated with-
out comment by the SEC, in other instances the SEC
thoroughly exercised its supervisory powers. Thus, for
example, as early as 1958 a study of the NYSE com-
mission rates to determine whether the rates were “rea-
sonable and in accordance with the standards contem-
plated by applicable provisions of the Securities Ex-
change Act of 1934,” was announced by the SEC. SEC
Exchange Act Release No. 5678, April 14, 1958, App.
A240., This study resulted in an agreement by the
NYSE to reduce commission rates in certain transac-
tions, to engage in further study of the rate structure by
the NYSE in collaboration with the SEC, and to pro-
vide the SEC with greater advance notice of proposed
rate changes. SEC Exchange Act Release No. 5889,
February 20, 1959. App. A247, The SEC specifically
stated that it had undertaken the study “in view of the
responsibilities and duties imposed upon the Commission
by Section 19 (b) . . . with respect to the rules of na-
tional securities exchanges, including rules relating to
the fixing of commission rates.” Ibid.

Under subsection (d) of § 19 of the Aet (which sub-
section was added in 1961), Pub, L. 87-196, 75 Stat. 465,
the SEC was directed to investigate the adequacy of ex-
change rules for the protection of investors. Accord-
ingly, the SEC began s detailed study of exchange rules
in that year. In 1963 it released its conclusions in a six-
volume study. SEC Report of Special Study of Securi-

8 Since 1947, rates generally have been based on the value of stock
in a round Iot, SEC Report of Special Study of Securities Mar-
kets, H. Doc, No, 95, pt. 5, 88th Cong., 1st Sess., 103 (1963). There
was no volume discount at the time of this SEC Report.
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ties Markets, H. Doc. No. 95, 88th Cong., 1st Sess. The
Study, among other things, focused on problems of the
structure of commission rates and procedures, and stand-
ards for setting and reviewing rate levels. Id., pt. 5,
at 102. The SEC found that the rigid commission rate
structure based on value of the round lot was causing a
variety of “questionable consequences,” such as “give-
ups” and the providing of special services for certain
large, usually institutional customers. These attempts
indirectly to achieve rate alterations made more difficult
the administration of the rate structure and clouded the
cost data used as the basis for determination of rates.
These effects were believed by the SEC to necessitate a
complete study of the structure. Moreover, the SEC
concluded that methods for determining the reasonable-
ness of rates were in need of overhaul. Not only was
there a need for more complete information about the
economics of the securities business and commission rates
in particular, but also for a determination and articula-
tion of the criteria important in arriving at a reasonable
rate structure. Hence, while the Study did not produce
any major immediate changes in commission rate struc-
ture or levels, it did constitute a careful articulation of
the problems in the structure and of the need for further
studies that would be essential as a basis for future
changes,

Meanwhile, the NYSE began an investigation of its
own into the particular aspect of volume discounts from
the fixed commission rates App. A219-A220. This
study determined that a volume discount and various
other changes were needed, and so recommended to the
SEC. The Commission responded in basic agreement.
Letter dated December 22, 1965, from SEC Chairman
Cohen to NYSE President Funston, App. A249. The
NYSE study continued over the next few years and final
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conclusions were presented to the SEC in early 1968.
App. A2537

earlier in the decade, began to submit a series of speocific
proposals for change and to require their implementation
Dy the exchanges. Through ite Exchange Act Kelease
No. 8324, May 28, 1968, App. A286, the SEC requested
viE IN I DI 1O revise 118 COININISSION rate seneaule, Includ-
ing a reduction of rates for orders for round lots in ex-
cess of 400 shares or, alternatively, the elimination of
minimum rate requirements for orders in excess of $50,-
000. These changes were viewed by the SEC as interim
megsures, W De pending Iuriner consideration “in the
context of the Uommission’s responsibiities to consider
the national policies embodied both in the securities laws
and in the antitrust laws.” Letter of May 28, 1968,
Irom SKU UNairman uonen 10 NYSK Fresident Haack.
ADD. AZ34. AZ85. 1n response to these communications.
tle NIDL (81U AINEX) eVenvually adopred 8 volume
discount for orders exceeding 1,000 shares, as well as
other alterations in rates, all approved by the SEC. See,
e. ¢., letter of August 30, 1968, from Chairman Cohen to
President Haack. Aop. A310: memorandum dated Sen-
bember ZU, 1908, Amex Subcomimitiee on Commission

”~o . A ama
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Members of the securities exchanges faced substantial
deciines in profits in the late 1Y6U's and early 1Y70.
part, to the fact that general eommission rates had not
been lucreased since 1908, Statement of February 13,

TThe basic NYSE proposal included some volume discounts,
vonilnuavion of limited give-ups if directed by the customers, termi-
nation of “rebative” reciprocal practices, discounts for certain non-
mempers, and limitation of membership and discounts to “bona hde

Tmnlram danlawn ! Acw A0EE
ARt ST AL, e
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1970, by President Haack to SEC. App. A313. The
NYBSI determined that a service charge of &t least the
lesser of $15 or 50% of the required minimum commis-
sion on orders less than 1,000 shares should be imposed
as an interim measure to restore financial health by
pringing rates in line with costs. NYSK Proposed Hule
383, App. A331. See also letter dated March 19, 1970,
ITOIN rTesIgent rgaack tO memoers oI tne INYSH., App.
AdZr. 'Tnis proposai. submitied to the SEC pursuant to
its Rule 17a-8, was permitted by the SEC to be placed
into operation on a 90-day interim basis. Letter dated
April 2, 1970, irom SEC Chailrman Budge to President
Haack. App. A333. Continuation of the interim meas-
ure was thereaiter permiiied pending Iurther rate sirue-
ture nearings undertaken by the SEC. SEC Kxchange
Act Release No. 8923, July 2, 1970, App. A336. The
interim rates remained in effect until the rate structure
chanea of March 1079,

In 1971 the SEC concluded its hearings begur: in 1968.
Finding that “minimum commissions on institutional
size orders are neither necessarv nor appropriate.” the
SEC announced inay 1t would nov object to comperitive
rates on portions of orders above a stated level. Letter
of February 3, 1971, from SHEC Commissioner Smith to
President Haack. App. A353. See also SEC Exchange
Act Release No. 9007, October 22, 1970. App. A348,
Although ab Orsi supporiing a $i00,000 order as the cui-
OO0 DEIOW WIICH IXed raves would pe allowed, i0ul., the
SEC later decided to permit use of $500,000 as the
breakpoint. After a year’s use of this figure, the SEC
required the exchanges to reduce the cutoff peint to
$300,000 in April 1972. Statement of the SEC on the
D UTUIE SUCUCTUre 01 GNE SECUrivties IVIArKers. Kepruarv 2,
1972, App. A369, A387, A388 (Policy Study).

The 1972 Policy Study emphasized the problems of the
securities markets, and attributed as a major cause of
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i08se proviems the prevalling coIMnission rate struciure,

g 1 PGS, i oy (TR [T [N Lot
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“Our concern with the fixed minimum commis-
gion . . . is not only with the level of the rate struc-
bure but with lis side efiects as well. OI lede,
perhiaps e Iost LUnporiant are ine IoIOWINg:

o - L. » . - -
M R AMITIEANGT MTEOATIANAD AT IIOGWIATIS  rInaoag
N~/ -vvv‘r‘. R e I ]

“{e) 1 anreasmg pressure IOr excnange Inemoer-
e : g S v,

& v .

Since commission rates had been fixed for a long period
of time, however, and since it was possible that revenue
would deciine II Dasty changes were Iade, le DL
believed thai there should De no rush 0 lMpose coln-
peuitive raies. Rather, ihe effeci of swilching 0 cou=
petition should be gauged on a step-by-step basis, and
changes should be made “at a measured, deliberate pace.”
Id., at A387. The result of the introduction of com-
Deutlve Iates I0r Oraers exCeeqing »OUU.UUU WES Iound
10 De a subsianiial reduciion in commissions, with the
rate depending on ihe size of the order. In view of ilis
result the SEC determined to 1nst1tute competition in

——— ey "-v,-'v -..__Dv —— ot -

Further reduction foliowed relamvelv OUICK.IV on
J&IIUB,I‘V .lO 197 6 the SEC announced it was consmerim?:
requlrmg ine reductlon ol ine Dreaxpmm on compemuve

rates U0 Orgers 1l €xcess O PLUUUUU. DL LXCHANge
Act Release No. 9950. In June, the SEC began hearings
on the rate schedules, stimulated in part by a request by
the NYQE to Dermit an increa.se of 15% of the current ’

a m1n1mum commlssmn on smau OI'QCIS \DelOW 9,UUV }
as weu. DDU nxcnange ACB nelease lNO. 1UzuUo, June o,
1973. Documentary Appendix to Brief for SEC 24 (1Loc.
App.). Three months later, after completion of the
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hearings, the SMC debermined thab 16 would allow e
increases. SEC Hxchange Act Helease No. 10383, Sep-
1 1 .. LN Y o] D (i TR A = Fat. o o) PR 1 1o Vi, (R [P &
LAST RS VAW § A J-’ A8 s’ WIS ‘LPHI i ¥ i AV A Ad N SN CAR B,

nounced, however: 1t will aci prompily to terminaie
ihe Nxing of commission rates Dy stock exchanges alier
April 50, 197D, II the stock exchanges do NOU auupt ruie
' . . ] 0 1. 9 L 28 “ faYal

Vesmvasm L W eas Y meapm  Veelww & wiw e ve -y www s

of fixed commission rates was soon forthcoming. Tn De-
cember 1973, SEC Chairman Garreit noted thai ihe
iemporary increagse in fixed rates (ithrougn April 1975)
was perinitied Decause of tne infiation in the cost oi
operating the exchanges, the decline in the volume of
transactions on the exchanges. and the consequently se-
vere financiai losses ior the membpers. SEC Exchange
ACT Kelease INo. 10000, Iecemper 14, 19¢3. 1J0oc. App.
Z9. Indeed, withoui the rabe lncrease, ~'tile coniinued
deterioraiion in e caplisl positions of many iewmber
firms was foreseeable, with significant capital impair-
ment and indirect. but conseguential. harm to investors
ihe likely resuii.”” [d., at 30, The rate increase aiso
would Iorestall the possibility that the indusiry would
be Lnpaired during transiilon 0 compewtive raies and
other requirements. This view conformed to the sugges-
iee on Securities oi the Senate Commiiiee on Banking.
C10UBINE ana urpan AIAlrs. Oee statement aated July

2, 19¢3, of Senator Williams submitted to the SEC, cited
in Exviange Act Reicase INu, 10000 u. 12, Although not
purporting to elucidate fully its reasons for sbolishing
fixed rates, the SEC did suggest several considerations

®'The Increases were permitied vhrough Niarch 3i, 1974, without
resuriclion, DUClL lncresses could coniinue irom  Apni 1, iv4
through April 30, 1975, if the NYSE permitted its members to
churge 1L excess Of (ne Old rave and also permitied reductions im
brokerage services in return for discounts from the rate.
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basic 10 its decision: the heierogeneous nature oi ine
brokerage indusirv: the desirabiiity of insuring trading
on, rather than off, the exchanges; doubt that small in-
vestors are subsidized by large institutional investors
under tie xed raie systemn; and doubi that smail Grms
wouid be forced out of business if competliive rates were
adlh ooty

in response 0 a requesi Dy the N XS, the SLU per-
mitted amendment to aliow eompeiisive rates on non-
member orders below $2,U00. SEC Hxchange Act Ke-
lease INU. LUO/U, VIArGH ¢, 19/%. 1JUC. App. 92, ClEar=
ings on intramember commission rates began in April
1974. SEC Exchange Act Reiease No. 10751, April 23,
1074, Doe, Apnp, 45, The SEC soncluded that intra
tember raes snould noi be fxed veyond April 30, 1875,

SEC Exchange Act Release No. 11019, September 19,

1054 Than Awe AN Ad dlhia deman . OTWY Adoind.

LU & AL ABBIRIe IV AAV  VRIARD  VALLIU VMG NAUNS  DURUGUW s

“[T1t presently appvears to the Commission that it is
necessarv and aporovriate (1) for the protection of
investors, (2) to insure fair dealing in securities
fraded In upon nationai securities exchanges, and
{3) © lusure the [uir adminisiration of such ex-
chianges, iial the rules and praciices of sucii ex-
changes that require. or have the effect of requiring,
exchange members to charge any persons fixed
minlnum rates ol cominission, shouid De elim-

2nndad M T1 .1 0o

-------- -wrry v s

The SEC formally requested the exchanges to make the
appropriate changes in their rules. When negative re-
SEC released Ior public cominenti proposed Securiiies mx-
chiange Act nuies i90-5 and i0b-ZZ. Froposed Huie
19b-3, applicable to intra- and nonmember rates effective
May 1, 1975, would prohibit the exchanges from using or
compelling their members to use fixed rates of commis-
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sion. 1t aisu would require e exchanges W provide
explicitly in their rules that nothing therein requires or
permits arrangements or agreements to fix rates. Pro-
posed Rule i0D-2Z would pronibit agreements with re-
spect to the fixing of commission rates by brokers, deal-
ers, or members of the exchanges. See SEC Exchange
Act Release No. 11073, October 24, 1974. Doc. App. 65.

Upon the conclugion of hearings on the proposed rules,
the SEC determined 10 adopt Kuile i¥b—3, but not Kule
10b-2Zz. SEU Lxchange Act Heiease No. 11203, Janu-
ary 23, 1975. Doc. App. 109. Effective May 1, 1975,
competitive rates were to be utilized by exchange mem-
bers in transactions of all sizes for persons other than
members oi the exchanges. Hitective May I, 19706, comn-
peiiiive rates were v De mandatorv in transactions for
meLpers as well, . €., Joor brokerage raies. Competi-
tion in floor brokerage rates was so deferred until 1976
in order to permit an orderly transition.® The required
transition to competitive rates was based on the SHU’s
conclugion that competition, rather than fixed rates,
would De In the Dest Interests of the securities INAusiry
and markeis, a8 well as in ine Dest Interest ol the invest-
ing public and the national economy. Ibid. This deter-
mination was not based on a simplistic notion in favor of
competition, but rather on demonstrated deficiencies of
the fixed comimission raie structure. Speeifiealiv men-
tioned by the SEC were faetors such as the regidity and
delay inherent in the fixed rate system, the potential for
distortion, evasion, and conflicts of interest, and fragmen-

91t was also believed that members of the exchanges had not
expected that floor brokerage rates would be included smong those
required to be made competitive, and that extra time for planning
and adjustment would be needed. The SEC noted, additionslly,
that the impaet of floor brokerage rates on public investors was
significantly less than the impact of public rates, ¢. e., the rates on
transactions for nonmembers. SEC Exchange Act Release No,
11208, January 23, 1975, Doc. App. 109, 110,
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tation oI Iarkeis caused Dy the fxed rate sysiem. Ace
knowledging that the fixed rate svstem perhaps was not
all bad in all periods of its use, the SEC explicitly declined
to commit itself to permanent abolition of fixed rates in
all cases: in the future circumstances might arise that
would indicate that reinsvitution of fixed rates in ceriain
annne wanld lha acccmamsinda

The SEC dismissed the arguments against competitive
rates that had been raised by various proponents of the
status quo. First, the SEC deemed the possibility of
desiructive competiiion 1o be siim, because of the nature
ol the cost curve in ine indusiry.” Second, vhere was
substantial doubt whether maintenance of fixed rates, in
fact, provided various subsidies that would be beneficial
to the operation of the securities markets. ¥or example,
1t was uniikelv that small investors reaped a Subsidyv
Irom higher raies cnarged larger invesiors. because of
separation oI the Dusiness Deiween large and small in-
vestors. Nor did the SEC believe that regional brokers:
were substantially benefited by maintenance of fixed
rates. Third, the possibility of an exodus from mem-
bership on the exchanges was unlikely, and should be
dealt with only as it occurred. In any event, inasmuch
as the SEC anticipated that there would be detailed
studies of the operation of the competitive rates effec-
tuated by its orders, any problems that arose could be
effectively resolved upon further consideration.

During this period of concentrated study and aciion by
the DI, lasting more than a decade, various congres-
sional committees under took their own consideration of

10 In order for destructive competition to occur on a large scale,
fixed costs must be a high percentage of total costs, and there must
be economies of scale in a wide range of production. Neither of
these factors was found to be present in the brokerage industry.
SEC Exchange Act Release Na. 11203, January 23, 1975. Doc..
App. 109, 138-139..
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the matter of commisgion rates. Karly in 1972, the Sen-
ate Subcommittee on Securities concluded that fixed
commisgion rates must be eliminated on mstitutional-
sized transactions, and that lower fees should be per-
mitted for small transactions, with “unbundled” services,
than those having the full range of brokerage services.
Report of the Subcomm. on Securities the Senate
Comm. on Banking, Housing and Urban Affairs (For
the Period Ended February 4, 1972), 92d Cong., 2d Sess.,
4 (1972). The Subcommittee objected particularly to
the failure of the fixed rate system to produce “fair and
economic” rates, id., at 59, and to distortion in the rate
structure in favor of the institutionally oriented firms.

The Subcommittee was perturbed at the SEC's actions
regarding fixed commisgion rates for several reasons.
First, the Subcommittee noted that in litigation the SEC
had taken the positon that it had not approved NYSE
rate changes in 1971, but had merely failed to object
to the introduction of the new rates, id., at 58, referring
to the SEC position in Independent Investor Protective
League v. SEC (SDNY No. 71-1924), dismissed without
opinion (CA2, 1971). This posture precluded review of
the SEC action in the Court of Appeals’® Second, the
Subcommittee was displeased with the length of time
the SEC took in arriving at its decisions regarding com-
mission rate structure and level. Third, the Subcom=
mittee feared that statements of the SEC lacked clarity
and perpetuated uncertainty as to the status of fixed
rates on transactions exceeding $100,000. Therefore, the
Subeommittee Report stressed:

“[I]t is essential that fixed commission rates be

11 This view has been rejected by the United States Court of
Appeals for the District of Columbia. Independent Broker-Dealers’
Trades Assn. v. SEC, 142 U 8. App. D. C, 384, 442 F 24 132,
cert. denied, 404 U, 8. 828 (1971). The SEC appears no longer to
take this position, See Brief for the SEC 38-39, n. 45.
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phased oui in orderly and systematgic manner, and
that a date certain be set promptly for elimination
of fixed commissions on institutional-size transac-
tions, which have resulted in the most serious dis-
tortions. Bssed on the SEC’s conclusions and on
testimony submitted to the SEC and to this Sub-
comiuitiee this couid Desi De achieved Dy eliminating
fixed rates on orders in excess of $100,000.” Id., at
60.

10€ [10use LOININTlee on LNIerstate and boreign Loms-
merce, in a report issued only six months after the
Senate Report, supra, concluded that fixed rates of com-
mission were not in the public interest and should be
replaced by competitively determined rates for transac-
tions of all sizes. Such action should occur “without.
excessive delay.” Securities indusiry Study, Report of
file PDubcomm. on Comimerce and rinance of the riouse
Comm. on Interstate and Foreign Commerce. H. R.
Rep. No. 1519, 92d Cong., 2d Sess., xiv, 141, 144-145,
146 (1972). Although prodding the SEC to take quick
measures to introduce competitive rates for transactions
of all sizes, the House Committee determined fo defer
enaciing iegisintion S0 long as reasonable progress was
being made. These conclusions resulted from a detailed
study, by the Subcommittee, of assorted costs and bene-
fits of competitive versus fixed rates, and reflected infor~
mation gained through lengthy hearings. Id., at 131—
146, and related Hearings before the Subcomm, on Com-~
merce and rinsnce of the riouse UOmMIN, on Inverstate
and Foreign Commerce. 92d Cong., 1st and 2d Sess.
(1971-1972). Similarly, after lengthy analysis, the Sen~
ate Subcommittee on Securities concluded both that com-
petitive rates must be introduced at all transaction levels,
and that legislation was not required at that time in
view of the progress made by the SEC. Securities In-
dustry Study Report of the Subcomm. on Securities of
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the Senate Comm. on Banking, Housing and Urban
Affairs, S. Doc. No. 93-13, 93d Cong., 1st Sess., 5-7, 43~
63 (1973), and Hearings on S. 3169 before the Subcomm.
on Securities of the Senate Comm. on Banking, Housing
and Urban Affairs, 92d Cong., 2d Sess. (1972).

In 1975 both Houses of the Congress did in fact enact
legislation dealing directly with commisgion rates. Al-
though the bills initially passed by each chamber dif-
fered somewhat, the Conference Committee compromised
the differences. Compare H. R. 4111, §6 (p), as dis-
cussed in H. R. Rep. No. 94-123, 94th Cong., Ist Sess.,
51-53, 67-68 (1975), with S. 249, § 6 (e), as discussed in
S. Rep. No. 94-75, 94th Cong., 1st Sess., 71-72, 98
(1975). The measure, as so compromised, was signed
by the President on June 5, 1975.

The new legislation amends § 19 (b) of the Securities
Exchange Act to substitute for the heretofore existing
provision a scheme for SEC review of proposed rules and
rule changes of the various self-regulstory organizations.
Reference to commission rates is now found in the new
§ 6 (e), generally providing that after the date of enact-
ment ‘“no national securities exchange may impose any
schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members.,” An
exception is made for floor brokerage rates which msy
be fixed by the exchanges until May 1, 1976. Further
exceptions from the ban against fixed commissions are
provided if approved by the SEC after certain findings:
prior to November 1, 1976, the Commission may allow
the exchanges to fix commissions if it finds this to be “in
the public interest,” § 6 (e)(1)(A); after November 1,
1976, the exchanges may be permitted by the SEC to
fix rates of commission if the SEC finds (1) the rates
are reasonable in relation to costs of service (to be de-
termined pursuant to standards of reasonableness pub-
lished by the SEC), and (2) if the rates “do not impose
any burden on competition not necessary or appropriate
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in furtherance of the purvoses of this title. taking into
consideraiion ihe competitive effects ol permitiing sucn
schedule or iixed rates weigned againsi the compeiiiive
effects of other lawiul actlons willch bhe Colunission is
authorized to take under this title.” §6 (e)(1)(B)(ii).
The statute specifically provides that even if the SEC
does permit the fixing of rates pursuant to one of these
excepuions, the SEC Dy ruie may abDrogaie sucn practice
I 1L Inds that the Oxed raies ~are No Ionger reasonaie,
in the public interest, or necessary to accomplish the
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The new section also provides a detailed procedure
wihich the SEC musi foliow in arriving ai its decision to
perli [xed comunission rates. §0 (e)(4). 1Inis pro-
cedure was descrived in e Conierence fepori as “coine
parable to that provided for in Section 18 of the Federal
Trade Commisgion Act, 15 U. S. C. 58, which is more
formal than normal novice and comment ruiemaking
under Secilon 903 of tivie d U, . U. DUb iess iormai tnan
‘on e recurd’ procedure under Secilon 5006 and 557 Of
uiie 5 U. 8. C." Becuriiles Acis Amendmenis of 1579,
Conierence Report, H. K. Xep. No. 94-229. 94th Cong.,
180 Sess., 108 (197D). Finally, the amendments require
whe SEC o fle reguiarly uniil December 3i, 1970, with
buil brancihes of Congress, reporis concerning ine eiect
of competitive rates on the public interest, investors, and
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32 One further change in the 1975 amendments should be noted,
The 1934 Act defined the term “member” of an exchange as any
person who, among other things, is permitted “to make use of the
facilities of an exchange for transactioms thereon . , . with the
payleni ol & COLLIUSSION OI iee wiich is iess than That charged the
general public.” §3 (a)(3). This implied a likelihood of fixed
rates for the general public, for otherwise it would have been difficult
o deleruine ilmi o wember, I fact, was given iower rates. 1nis
definition was deleted in 1975 amendments and has been replaced with
& geners) Gelnition oL @ [Memuer of al exchange. 0 (8)(5)(A).
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As of May 1, 1975, pursuant to order of the SEC,
fixed commission rates were eliminated and competitive
rates effectuated. Although it is still too soon to deter-
mine the total effect of this alteration, there have been
no reports of disastrous effects for the public, investors,
the industry, or the markets.

This lengthy history can be summarized briefly: In
enacting the Securities Exchange Act of 1934, the Con-
gress gave clear authority to the SEC to supervise ex-
change self-regulation with respect to the “fixing of rea-

‘gonable rates of commission.” Upon SEC determina-
tion that exchange rules or practices regarding commis-
sion rates required change in order to protect investors
ror to insure fair dealing, the SEC was authorized to re-
quire adoption of such changes as were deemed necessary
or appropriate. This legislative permission for the fix-:
‘ing of commission rates under the supervision of the:
SEC occurred seven years ajfter this Court’s decision in
United States v. Trenton Potteries Co., 273 U. 8. 392
(1927), to the effect that price fixing was a per se viola-
tion of the Sherman Act. Since the Exchange Act’s
adoption, and primarily in the last 15 years, the:
SEC has been engaged in thorough review of exchange
commiggion rate practices. The committees of the Con-
gress, while recently expregsing some dissatisfaction with
the progress of the SEC in implementing competitive:
rates, have generally been content to allow the SEC to
proceed without new legiglation. As of May 1, 1975, the
SEC, by order, has abolished fixed rates. And new legis--
lation, enacted into law June 5, 1975, codifies this result,
although still permitting the SEC some discretion to
reimpose fixed rates if warranted;

IV

This Court has considered the issue of implied replace-
ment of the antitrust laws in: the context.of a vartety of.
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regulatory schemes and procedures. Certain axioms of
construction are now clearly established. Repesl of the
antitrust laws by implication is not favored and not
casuallv to be allowed. Only where there is a “plain
repugnancy between iile antlirusi and regulajory provi-
gions” will repeal be implied. Uniied diaies v. Fhiiu~
delphia National Bank, 374 U, S. 321, 350-351 (1963).
Bee also Merrill Lynch, Pierce, Fenner & Smith v. Ware,
414 U. 8. 117, 126 (1973); Hughes Tool Co. v. Trans
World Airlines, Inc., 409 U. S. 363, 385-389 (1978) ; Car«
nation Co. v. Pacific Conference, 383 U, 8. 213, 217-218
(1966). Silver v. New: York Stock Exzchange, 373 U. S.,
at 357-358; United States v. Bordenw Co., 308 U. 8. 188,
198-199 (1939). We have reaffirmed these ‘basic prin--
ciples elsewhere this ‘L'erm. United States v. Notional
Association of Securities Dealers, — U, §, —) —
(1975) (slip op. 23, 33).

The starging point ifor: our’ consideration oi the par-
ticular-issue presented by this case, viz;, whether the anti~
trust laws are impliedly repealed or replaced as a result
of the statutory provisions and administrative and con-
gressional experience concerning fixed commission rates;.
of course, is our decigion in Silver. There the Court con-
gidered the relationship between the antitrust laws and
the Securities Exchange Act, and did so specifically with
respect to the action of an exchange in ordering its mem-
bers to remove private direct telephone connections with
the offices of & nonmember. Such action, absent any
immunity derived from the regulatory laws, would be a
per se violation of § 1 of the Sherman Act, 373 U. 8., at
347, Concluding that the proper approach to the prob-
lem was to reconcile the operation of the antitrust laws
with a regulatory scheme, the Court esteblished a “guid-
ing principle” for the achievement of this reconcilation.
Under this principle, “[r]epeal is to be regarded as im-
plied only if necessary to make the Securities Exchange
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+ Act work, and even then only to the minimum extent
necessary.” . Id., at 357,

In Siver, the Court conciuded ihat there was no ime-
" plied repeal of the antitrust laws in that factual context
because the Exchange Act did not provide for SEC jurig-
diction or review of particular applications of rules
enacted by the exchanges. Tt noted:

“Although the Act gives to Uthe Decurities and
Exchange Commission the pOwer 10 Tequesi ex-
changes to make changes in their rules, § 12 (b), 15
U. 8. C. § 78s (b), and impliedly, therefore, to disap~
prove any rules adopted by an exchange, see alse
§6(a)(4), 15 U. 8. C. § 78f (a) (4), it does not give
the Comumission jurisdiction to review pariicuiar in-
stances of enforcement of exchange ruies.” 10id.

At the time Stiver was decvided, both the ruies and con-
stitution of the NYSE previded that the exchange could
require discontinuance of wire service between the office
of a member and a nonmember at any time. There was
no provision for notice or statement of reasons. While
these rules were permissible under the general power of
the exchanges to adopt ruies reguiating reiationsnips be-
twen members and nonmembers, and the SEC ecould
~disapprove the rules, the SEC could not forbid or regu-
late any particular application of the rules. Hence, the
regulatory agency could nct prevent application of the
rules that would have undesirable anticompetitive ef-
fects: there was no governmental oversight of the
exchange's seii-reguiatory aciion, and no meinod of in-
_ suring ihat some atiention av least was given o the public
~ The Court, therefore, concluded that the absence in
Silver of regulatory supervision over the application of
the exchange rules prevented any conflict arising between
the regulatory scheme and the antitrust laws, See also
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Georgia v. Pennsylvania R. Co., 324 U. 8. 439, 455-457
(1945), where the Court found no conflict because the
regulatory agency (the ICC) had no jurisdietion over
the rate fixing combination involved. The Court in
Silver cautioned, however, that “[s]hould review of ex-
change self-regulation be provided through a vehicle
other than the antitrust laws, a different case as to anti-
trust exemption would be presented.” 373 U. 8., at 360.
It amplified this statement in a footnote:

“Were there Commission jurisdiction and ensuing
judicial review for serutiny of a particular exchange
ruling . . . a different case would arise concerning
exemption from the operation of laws designed to
prevent anticompetitive activity, an issue we do
not decide today.” 373 U. 8., at 358 n. 12,

It is patent that the case presently at bar is, indeed,
that “different case” to which the Court in Silver re-
ferred. In contrast to the circumstances of Silver, § 19
(b) gave the SEC direct regulatory power over exchange
rules and practices with respect to “the fixing of reason-
able rates of commission.” Not only was the SEC au~
thorized to disapprove rules and practices concerning
commission rates, but the agency also was permitted to
require alteration or supplementation of the rules and
practices when “necessary or appropriate for the protec-
tion of investors or to insure fair dealings in securities
traded in upon such exchange.” Since 1934 all rate
changes have been brought to the attention of the SEC,
and it has taken an active role in review of proposed
rate changes during the last 15 years. Thus, rather than
presenting a case of SEC impotence to affect applica~
tion of exchange rules in particular circumstances, this
case involves explicit statutory authorization for SEC
review of ail exchange rules and practices dealing with
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rates of commission and resultant SEC continuing
activity.

Having determined that this case is, in fact, the “dif-
ferent case,” we must then make inquiry as to the proper
reconciiiation oi the reguiatory and antitrust statutes
invoived nere, keeping in mind the principie that repeal
of the aniiirusi iaws will be “liupiied oniy il necessary
to make the Securities Exchange Act work, and even then
only to the minimum extent necessary.” Id., at 357.
We hold that these requirements for implied repeal are
clearly satisfied here. To permit operation of the anti-
trust laws with respect to commission rates, as urged by
pevitioner Gordon and the United Siates as amicus
curiae, would unduly interfere, in our view, with the
operation of the Securitics Exchange Act.

As a threshold matter, we believe that the determina~
tion of whether implied repeal of the antitrust laws is
necessary to make the Exchange Act provisions work is
& maiter Ior ihe couris, and in particular, ior the courts
in whicii the antlirusi clalms are raised. Suver exempli-
fles this responsibility. In some cases, however, the
courts may defer to the regulatory agency involved, in
order to taske advantage of its special expertise. The
decision In the end, nowever, is for the courts. Ricci V.
Chicago Mercantile Exchange, 409 U. S, 289, 306-308
(1973).

The United States, as amicus curiae, suggests not only
that the immunity issue is ultimately for the courts to
decide, but also that the courts may reach the decision
only on & full record. A summarv record. as eompiled
I bls case on mobions for summary judgment, though
voluminous, i8 said to be an inadequate basis for resolu-
tion of the question. We disagree. In this case nothing
is to be gained from any further factual development
that might be possible with a trial on the merits. We
have before us the detailed experience of the SEC regu-
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iatorv aciivities, and we have the debaies in the Cons
gress cuiminating in the 1975 legisiation. This inior-
mation I8 suificlent t0 permit 8n niormed Ueclsieil as
51 4= 3 » 1+ 1 1

Our disnosition of this case differs from that of the
Seventh Circuit in Thill Securities Corn. v. New York
Stock Ezchange, 433 F. 2d 264 (1970), ceri. denied, 401
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INIPLL'S ANUIrepate rule was Clalined and uenled. Lae
Court of Appeals reversed a grant of summary judgment
in favor of the NYSE. and remanded for further evi-
dence regarding the effecis of ihe antirepaie ruie on
colpesition, the degree o aciual review Dy The DU,
and the extent to which the rule was necessary to make
ile Dxchapge Act work., 433 T, 2d, at 470, L0Is ruing
i8 persuasively distinguishable on at least two grounds
from the case at bar: First, there was no evidence pre-
sented regarding the extent of SEC review of the chai-
IENgEed rule. Decond, L€ antrenate Pracrice AImers Irom
Oxed comninission ryies 1 thaé (1) 1t was 100t among tne
items specifically listed in § 19b, although the practice
might reasonably be thought to be related to the fixing
of commission rates. and (2) it does not necessarilv ap-
ply uniformiy, and may be appiled in a discriminatory
iisnner. e 4o nov belleve 1t necessary, in inhe circurmn-
stances of this case, to take further evidence concerning
the competitive effects of fixed rates, or the necessity of
fixed rates as a kevstone of the operation of exchanges
under the mxchange Act. 10 the extent that the Court
oI Appeals In 17t viewed the quesiion oi impiied re-
peal #8 & question ol Iact, concerning wiether ine par-
ticular rule itself is necessary to make the Act work, we
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We also regard our specific disposition in Ricci v.
Chicuyo Mercaniile Bwchange, supra, as inapposiie for
biLlS Cuse. iU fLWol, B0 AnGiirust compiaing charged inag



the Mercantiie Kxchange arbiirarily transierred a meme-
bership. in violation of both the Commoditv xchange
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held that consideration of the antitrust claims should be
stayed pending determination by the Commodity Ix-
enange Cominission as 0 whether the aciions taken were
in vioiation oi the Aci or the ruies. Although we noted
that the Act did not confer a general antitrust immun-
itv, we stated that if the actions complained of were in
conformitv with the Act and exchange ruies. a subsian-
tial question would be presenied concerning wietner ine
actions were Insuiated Irouwl AnUierusic atiack. 1o 18
manifest, then, that Ricct involved a deference to the
expertise of a regulatorv agencv in determining if the
activities violated the Act or rules, and did not repre-
sent & decision on antitrust Inmunity where the conduct
charged wuas clearly encompassed by uhe legisiation or
. 3
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We believe that the United States. as amicus. has con-
fused two questions. On the one hand. there is a factual
question as {0 wheiher iixed cominission rates are actu-
ally necessary 0 Ghe Operatlon of Tle excnanges as con-
templiated under the Securliles mxchange Act. On tne
other hand, there is a legal question as to whether allow-
ance of an antitrust suit would conflict with the opera-
tion of the regulatorv scheme which specificallv author.
izes the ST o oversee the fxing of cominission rates.
The factual question is not peiure us In this cage.
Rather, we are concerned with whether antitrust im-
munity. as a matter of law. must be implied in order to
permit the Exchange Act to function as envisioned by
the Congress. The issue of the wisdom of fixed rates
becoines reievant oniy wien i 1s deiermined thai there

L & .

The United States appears to suggest that only if there
Is & pervasive reguiatory scheme. as in the pubiie utilty
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area, can it be concluded that the regulatory scheme
ousts the antitrust laws. Brief for the United States 16,
35. It is true that in some prior cases we have been con-
cerned with the question of the pervasiveness of the
regulatory scheme as a factor in determining whether
there is an implied repeal of the antitrust laws. See,
e, g., Otter Tail Power Co. v. United States, 410 U. S.
366, 373-375 (1973). In the present case, however, re-
gpondents do not claim that repeal should be implied be-
cause of a pervagive regulatory scheme, but because of
the specific provision of § 19 (b)(9) and the regulatory
action thereunder. Brief for Respondents 35. Hence,
whether the Exchange Act amounts to pervasive legis-
lation ousting the antitrust acts is not a question before
us.
We agree with the District Court and the Court of
Appeals, and with respondents, that to deny antitrust
immunity with respect to commission rates would be to
subject the exchanges and their memhers to conflicting
standards. It is clear from our discussion in Part ITI,
supra, that the commission rate practices of the ex-
changes have been subjected to the scrutiny and ap-
proval of the SEC** If antitrust courts were to impose
aiiferent standards or requirements, the exchanges might
find themselves unable to proceed without violation of
the mandate of the courts or of the SEC. Such different
standards are likely to result because the sole aim of

18 We believe that this degree of serutiny and approval by the
SEC is not significantly different for our purposes here than an
affirmative order to the exchanges to follow fixed rates. The United
States, as amicus curige, agrees that if the SEC “were to order the
exchanges to adhere to a fixed commission rate system of some kind,
no antitrust liability could arise.” Brief for the United States 48.
We conclude that immunity should not rest on the existence of a for-
mal order by the SEC, but that the actions taken by the SEC
pursuant to § 19 (b)(9), as outlined in Part III, are to be viewed
28 having an effect equivalent to that of a formal order.
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antitrust legisiation is to Drovect competivion. whereas
ihe SEU must consider, in additlon, the economic neaitn
of the invesiurs, thie exciianges, and the securliles lndus-
try* Given the expertise of the SEC. the confidence
the Congress has nlaced in the agencv. and the active
roles the SEC and the Congress have taken. permivting
COUrts througnout the couniry 0 cOnduct their own anti-
Urusi proceedings would coniict with he regulaiory
scheme authorized by Congress rather than supplement

dhnd mnl e~ 18

In Part III, supra, we outlined the legislative and reg-
uiatorv agencv concern with the fixing oi comimission
rates, Deginning with the enaciment oi the Securities
Dxchanget Act in 1934, the Congress persistently nas
provided for SEC authority to regulate commission rates.
Although SEC action in the earlv vears appears to have
been minimal, it is clear that since 1959 the SEC has
Deen engaged in deep and serious study of the cominis-
slon rate pracilces ol the exchanges and oI their mem-
ers, uud Das reguired major changes 1 those practices,
The ultimate result of this long-term study has been a

14 Compare Pan American World Airways v. United States, 371
T. 8. 296. 305-310 ( 1963). with Uniied Siates v Philadelnhin
National Bank, 374 U, 8, 321, 350352 (1963). In the latter case
two factors pointed against antitrust immunity: (1) congressional
lnient in the Dank Merger Ach not o IMmunize AcHvViTes Trom
antitrust legislation, and (2) the lack of conflict between the Bank
erger Act and Ciayton Act standards. Also, vhere was an absence
of continuing oversizght by the Comptroller General of the Currency.
These factors are not present in, and are inapplicable to, the case
at bar.

15 We note, of course, that judicial review of SEC action is avail-
able under the Administrative Procedure Act, 5 U. 8. C. §§ 702
Hlld 7(}4. or uuder §25 ()f tilﬁ Seuuriﬁen EXU}IHH!H Al!l‘;'. 15 U. S. C.
§ 78y. See also Independent Broker-Dedlers’ Trade Assn. v. SEC,
142 U. 8. App. D. C. 384, 442 F, 2d 132, cert. denied, 404 U, 8, 828
(1971).
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reguiatory decree requiring aboiition of the praciice of
fixed rates of commission as of May 1, 1975, and the in-
stitution oI Iull and compiete compeiliion, DIgHI-
cantly, in the new legisiation enacted subsequenti o ule
SHC’s abolitlon of commission rate nxing, the Uongress
has indicated its continued approval of SEC review of
the commission raie structure. Althougn legisiatively
enacting the SKC regulatorv provision panning fixed
under certuin clreuinstances aud upon the mmking ol
specified findings, may allow reintroduction of fixed rates.

In sum. the statutorv vrovision authorizing regulation.
219 (b)(9). the lone reguiatorv practice. and the con-
ilnued congressional approval lliusiraied Dy the new
iegisiaiion, poini o one, and culy one, conciusion. The
Securities Exchange Act was intended by the Congress
to leave the supervision of the fixing of reasonable rates
of commission to the SEC, Interposition of the anti-
Urust laws, wiich would Dar [Xed COmIMISsion raives as
per se¢ violations oI the Shnerman Aci, In the Iace ol
pusiilve SEC action, would preciude and preveni tie
operation of the Exchange Aect as intended by Congress
and as efectuated through SEC regulatorv activity.
implied repeai oi the antitrust laws is. in faet. necessarv
T make the mxchange Act work as it was intended; Iaii-
ure W Luply repeal would render Hugaiory tie legisiss
tive provision for regulatory agency supervision of ex-
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K. JusTiCk DUUULAS GOOK NO part in the decision oI
this case.
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