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PRELIMINARY MEMORANDUM

April 17, 1981 Conference
List 1, Sheet 2

No. B0-134%
STATE OF WASHINGTON Cert to Wash. 5. Ct.
(Dolliver, Utter, Rozallini,
Ve Hicks, Williams; Brachtenbach,
Stafford, Horowitz, dis.)
CHRISMAN State/Criminal Timely

1. BSUMMARY: Petr contends that the court below erroneously

held that an officer may not enter the premises of a person he
. e e i e

has arrested.
———

2., FACTS AND DECISION BELOW: 'Resps were tried without a

jury and convicted of possession of more than 40 grams of

marijuana and a smaller amount of LSD. The CA affirmed the

W o L. :'u;"d' Yot c.

/
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conviction, but the Washington 5. Ct., reversed on the grounds
that evidence seized was in violation of the Fourth Amendment.

The evidence showed that defendant Overdahl was spotted by police
— e e e

officer Daugherty walking out of a college dormitory with a half
L= i e e =
gallon of gin. Daugherty stopped Overdahl and requested his

ey

identification, suspecting that Overdahl was under the age of 21.

Overdahl said he would have to go upstairs to get his
identification, but while they were waiting for the elevator, the
officer asked Overdahl how old ﬁe w;n. Overdahl responded that
he was 19. Upon arriving at Overdahl's dorm ;oom, Overdahl went
into the room while the officer stood either in the open doorway
or just inside the room. The room was occupied by petr and the
4555 near him. Concluding that the seeds were marijuana and the

pipe qgglled of marijuana, Daughtery gave the two students their

Miranda rights and both students signed a waiver consenting to
e s ) ——— =

the search of their room. A gearch turned up even more amounts
of marijuana and LSD, —

The Wash.S.Ct. accetped petr's contention that Daughtery's
initial warrantless examination of the seeds and the pipe

amounted to an unconstitutional search and that the evidence

- seized should have been suppressed. It concluded that the plain

view exception to searches did not apply. The three elements of
that exception are, (1) prior justification for intrusion, (2)
inadvertent discovery of incriminating evidence, and (3)
immediate knowledge by the officer tﬁat he had evidence before

him. In this case, there was no justification for Daughtery's



T

presence in the dorm room. Although Overdahl had been placed
under arrest at the time he reached his room, that arrest did not
give the cfficer the right to enter the room to conduct the
search., There was no evidence that it was necessary for the
officer to enter the room to seize a weapon which might be used
in an assault or that the bottle of gin was about to be destroyed
or that Overdahl was going to attempt an escape, It simply was
not necessary for the officer to enter the room to make certain
Overdahl secured his identification.

Judge Brachtenbach dissented. He claims that the majority
failed to explain why the officer was nct entitled to keep the
arrested person within his sight, It notes that the decision
below conflicts with other decisions holding that the police
officer may keep an arrested person within view. See State v.
Brown, 132 N.J. Super. 180 (1975). Other cases inidcate that if
a defendant is arrested at his dwelling and asks for access to
another room, the police may search that room before and after

granting the request. E.g. United States v. Manson, 523 F.2d

1122 (DCCA 1975). ©Still other cases hold that if a defendant is
arrested in his home and is allowed to go to ancother part of it
the police may accompany the defendant there and seize any

evidence in plain view. E.g., United States v. DeStephano, 555

F.2f 1094, 1102 (CA 2 1977). The rationale of these cases -
concern for police safety, avoiding possible destruction of
evidence, and discouraging potential escape attempts - is equally
persuasive when arrestee outside hisldwelling regquests to enter

it. Those cases are Indistinguishable from the situation here.
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3. CONTENTIONS: Petr partially tracts the reasoning of the
dissent. The first questibn presented is whether an individual
validly under arrest may be accompanied by the arresting officer
into another area without a warrant. The answer in such cases is
clearly affirmative, as other cases have held. The second
guestion is based on exigent circumstances. Assuming the officer
was standing outside the premises, his observations of contraband
in plain view constitute exigent circumstances which permit him

to enter the premises. See Colorado v. Banister, u.s.

(1980), State v. Patterson,-192 Neb. 308 (1974) (authorizing an

officer who has reason to believe a crime is being commited
inside a residence to enter that residence).

Resp criticizes petr for taking two conflicting positions,
the first based on the assumpation that the police officer was in
the room and the second based on the assumption that he was
outside the room.

4. DISCUSSION: I recommend summary reversal essentially

for the reasons stated by the dissent. If for no other reasocn
&qthan personal safety, a police officer must surely be permitted
to keep an arrested person under surveillance at all times. To
require a police officer to stand outside the home of a person he
has lawfully arrested puts the officer in an incredibly
vulnerable position. There is also the danger that the arrestee
will destroy evidence or make an escape attempt. Because the
officer was justifiably in the room of the arrestee in this case,
the plain view exception applies.
There is a response.

4/1/81 Knauss Op in petn.
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Mr, Justice Blackm
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Mr. Justlioe Rshnqulet
Mr. Justioe Stevens

S

Froms The Chief Justice

No. B0-134%, washington v. Chrisman

Reclreulated:

Clroulated: _ MAY 51981

PER CURIAM,.

A campus police officer at Washington State
University observed a male youth, Carl Overdahl, exit a
student dormitory carrying a half-gallon bottle of gin.
Because Washington iaw forbids possession of alcocholic
beverages by persons under 21, Wash. Rev. Code
§66.44.270,1 and Overdahl appeared to be under age, the
officer stopped him and asked for identification.
Overdahl replied that he would have to return to his

room to obtain identification. The officer accompanied

him. 2

The room was approximately 11 by 17 feet and
located on the 11th floor of the dormitory. The

respondent, Overdahl's roommate, was in the rocom when

1University regulations also forbade possession
of alcoholic beverages on university property. Tr. 4.

2While waiting for the elevator, the officer
asked Overdahl his age. Overdahl responded that he was
19, The respondent did not argue in the Washington
courts or in his Brief in Opposition here that this
admission eliminated the need for Overdahl to preoduce
identification and thus invalidates the visit to the
room.

/; MJZ& .-'.'/'f'-‘t ﬂcﬂ
. Miey a8 "
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the officer and Overdahl arrived. The officer remained
in the doorway when Overdahl went inside. The
respondent became visibly nervous at the sight of the

officer.

While waiting, the officer observed seeds and a
small pipe 1lying on a table in the room. From his
training and experience, he believed the seeds were
mar i juana and the pipe was of a type used to smoke
mnr}juana. He then entered the room, went over to the
table, and examined ¢the seeds and the pipe more

closely. The pipe smelled of marijuana,

The officer informed both students of their rights
under Miranda v, Arizona, 384 U.S. 426 (1966), and each
indicated he was willing to waive those rights. The
officer then asked whether they had any other drugs.
The respondent handed him three small plastic bags
containing marijuana. At that point, the officer
called by radio for assistance. Once a second officer
had arrived, the students were told a thorough search
of the room would be necessary., The officers explained
to the two students that they had an absolute right to
insist that the officers first obtain a warrant but
that they could consent to the search, The officers
also informed them that any consent would have to be
voluntary and they could refuse to c¢onsent., The

respondent and Overdahl conferred in whispers, then
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(per curlam)

announced that they would consent. The search yielded
more marijuanma and & quantity of lysergic acid

diethylamide (LSD}.

An information charged the respondent with one
count of possessing more than 40 grams of marijuana and
one of possessing LSD, both felonies under Wash. Rev.
Code §69.50.401(c) (current version at Wash Rev. Code
§69.50.401(d)).3 =& pretrial motion to suppress the
evidence seized in the room was denied. The respondent
was convicted after a bench trial. On appeal, the
Washington Court of Appeals upheld the search and

affirmed. 24 Wash. App. 385, 600 P.2d 1316 (197%9).

The Supreme Court of Wwashington reversed. 94
Wash. 24 711, 619 P.2d 971 (1%80). It held that,
although the officer properly had placed Overdahl under
arrest and followed him to the dormitory room, he had
no right to enter the room. There was no indication
that Overdahl might seize a weapon or destroy evidence
{the gin bottle), and, with the officer blocking the
only exit from the room, there was nc possibility of
escape. Because no exigent circumstance reguired the

officer to enter the room and thus view its Interior,

30?erdahl was tried with the respondent for
possessing marijuana and also was convicted, The
charges against him were dismissed while the case was
pending before the Supreme Court of Washington.
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(per curiam)

his seizure of the seeds and the pipe did not fall
within the “"plain view"™ exception to the warrant
requirement; that exception requires some ©prior
justification for the officer's being where he sees the
contraband. In addition, because the respondent and
Overdahl's consent to the subsequent search of room was
the fruit of the officer's 1initial entry, the
contraband found during that search should have been

suppressed as well, 4

Three Justices dissented. They believed it was
fully reasonable for a police officer to keep Overdahl,
an arrestee, in sight at all times, including while he
entered the room. The officer therefore had a
legitimate reason, in the view of the dissenters, for

being in the place where he discovered contraband in

"plain view."

The "plain view" exception to the warrant
requirement permits a2 law enforcement official to seize
what clearly is evidence or contraband when it |is

discovered in a place where the officer has a

4a1though  Art. I, §7 of the Washington .
Constitution provides that "[nlJo person shall be
disturbed in his private affairs, or his home invaded,
without authority of law," the court never cited that
provision. It did repeatedly refer to the Fourth
Amendment and cases construing it; therefore it |is
¢lear the court did not rest 1its decision on an
independent state ground.
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{per curiam)

legitimate right to be. Coolidge v. New Hampshire, 403

U.S. 443 (1971); Harris v. United States, 390 U.S. 234

{1968). Here, the Supreme Court of Washington
concluded the officer had lawfully placed Overdahl
under arrest and therefore was authorized to follow him
toc his room., The Fourth Amendment does not deny a
police officer whe lawfully has taken a person into
custody the authority to keep that individual in sight.
The absence of an afficmative indication that a
particular arrestee might reach for a weapon or attempt
to eséape does not wvitiate that auvthority. See

Pennsylvania v. Mimms, 434 U.8. 106, 109-110 (1977);

United States v. Robinson, 414 U.S8. 218, 234-236

(1274). The officer did not undertake a complete
search of the room, including areas completely out of

reach of the arrestee. Cf. Chimel v. California, 395

u.B. 752, 763 {1%969). Rather, with appropriate
restralnt, he remained at the door, enberind no farther
than was necessary to keep the arrested person in view,
It was only by chance that the officer observed on a
table what he recognized at once to be contraband.
This ie a classic case of evidence found in plain view
when a policer officer, for unrelated and entirely

legitimate reasons, obtains accees to someone's private

area.

Mothing in the Fourth Amendment prohibits seizure

nF avidan~e ~F Arriminal e lalatalllats FriimA im Ehaea
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(per curiam)

circumstances. Accordingly, we grant the petition for
a writ of certlorari, vacate the Jjudgment of the
Supreme Court of Washington, and remand the case for

further proceedings not inconsistent with this opinion.

So ordered.
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Waslinglon, B. € 205%3

- CHAMBLIRS OF

JUSTICE POTTER STEWART

qu 6, 1981

7

No. 80-1349, Washington v. Chrisman

' Dear Chief,

I agree with the proposed per curiam
you have circulated.

Sincerely yours,

1:1 :
‘_S

/-"'
The Chief Justice

Copies to the Conference



Supreme Qonrt of the Hinited States
Taolington, B, §. 20543

CHimBERS DF
SJUSTICE BYRON R WHITE

May 6, 1981

Re: B80-1349 - Washington v. Chrisman

Dear Chief,

I am doubtful that I can join your suggested
Per Curiam because it extends the plain view
doctrine beyond its previous bounds. Perhaps
entry into the room could be justified on another
ground but I have my doubts about the rationale
you use, I am considering writing a dissent.

Sincerely yours,

o

Copies to the Conference

The Chief Justice

cpm



Bupreme Gourt of the Wnited States
Waslington, B. @. 20513

CHAMBERE OF
JUSTICE WILLIAM H. REHNQUIST

May 6, 1981

Re: No. 80-1349 Washinaton v. Chrisman

Dear Chief,

Please join me.
Eincsraly;yjmﬂffﬂﬂ,

The Chief JTustice

cc: The Conference



Mr. Justlice Stewart
Mr. Jugtice Marshall
._Austice Blaokmun
. Justice Powell
Hr. Justice Rehnquist
Mr. Justice Stevena

Prom: Mr. Justioce White
No. 80-1349 - Washington v. Chrisman ... . .. 7 MAY 1981

Beciroulated:

I dissent. In this summary disposition)the Court
substantially expands the scope of the plain view doctrine and
wholly fails to acknowledge that expansion, characterizing this
as a "classic case" for application of the plain view doctrine.
Ante, at __ .

I do not quarrel with the Court's assertion that the officer
had a right to stand in the doorway of respondent's dormitory
room to keep Overdahl in view and that the officer's observation
of the seeds and pipe from that vantage point d4id not violate the
Fourth Amendment. However, the issue in this case is whether,
having made that observation, the officer was authorized to enter
the dormitory room without a warrant to examine and seize those
items.l The Court holds that this warrantless entry and seizure

was justified by the "plain view" doctrine.?

lThe officer testified at the suppression hearing that the
only reason he entered the room was to examine the seeds and the
pipe more closely and to seize them 1f he determined that they
were contraband. The pipe was made out of a seashell, so the
officer needed to examine it to determine whether it was a pipe
and whether it had been used for smoking marijuana. The seeds
were on a tray, apart from the pipe. The officer testified that
when he looked at these seeds from the doorway he thought they
were marijuana seeds. However, he found it difficult to explain
how he had been able to distinguish the seeds from other types of
seeds. Tr., 51. The officer explained that he had entered the
room for just one purpose--"to affirm my beliefs and to seize the
articles, if they were [contraband]." Tr., p. 44.

Footnote(s} 2 appear on following page(s).
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Inexplicably, the Court fails to acknowledge the distinction
between a police officer's observation of an object that is
inside a dwelling and his entry into the dwelling to seize that

object. 1In Coolidge v. New Hampshire, 403 U.S5. 443, 468 (1971),
Justice Stewart clearly stated:

“{P]lain view alone is never enough to justify
the warrantless search and seizure of evidence.
This is simply a corollary of the familiar
principle, discussed above, that no amount of
probable cause can justify a warrantless search
or selzure absent 'exigent circumstances.’
Incontrovertible testimony of the senses that an
Ancriminating object is on premises belonging to
a criminal suspect may establish the fullest
poesible measure of probable cause. But even
where the object is contraband, this Court has
repeatedly stated and enforced the basic rule
that the police may not enter and make a
warrantless seizure. Taylor v. United States,
268 U.S. 1; Johnson v. United States, 333 U.S.
10, McDonald v. United States, U.S8. 451;
Jones v. United States, 357 U.S. 493, 497-498;
Chapman v. United States, 365 U.S5. 610; Trupiano

v. United States, 334 U.S. 699." 403 U.5., at
468, °

Coolidge emphasized that the plain view doctrine applies only

after a lawful search is in progress. The "initial intrusion"

2plthough I do not entirely agree with the Supreme Court
of Washington's analysis in this case, I agree with 1its
conclusion that the plain view doctrine alone could not justify
this warrantless entry and seizure.

30one of the many cases cited in Coolidge to illustrate
this point was Taylor v. United States, 268 U.S5. 1 (1932). The
police officers in Taylor had looked through a small opening in a
garage and had seen cardboard cases inside the garage that they
believed contained contraband liquor. The officers could smell
the odor of whiskey coming from the garage. Yet this Court held
that they had violated the Fourth Amendment by entering the
garage and seizing the whiskey without obtaining a warrant. See
Coolidge v, New Hampshire, 403 U.S. 443, 469 n. 25 (1971).
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must be justified by a warrant or by an exception to the warrant
requirement. 403 U.S5., at 467.

The Court seeks to justify the officer's warrantless
intrusion into the dormitory room by relying solely on the plain
view doctrine. It reasons that since the officer was entitled to
stand in the doorway to keep Overdahl in vieﬁ,ho was also
entitled to enter the room to investigate suspicious items that

were in plain view.4 oOn this reasoning, any officer passing by

4The Court relies on Coolidge v. New Hampshire, supra, and
Harris v. United States, 3 B . Neither decision
supports the majority's analysis in this case. 1In Harris the
Court emphasized that the officer had already lawfully entered

the car when he saw incriminating evidence inside the car and
seized it:

"Once the door had been lawfully opened, the
registration card, with the name of the robbery
victim on it, was plainly visible. It has long
been settled that objects falling in the plain
view of an officer who has a right to be in the
position to have that view are subject to seizure
and may be introduced in evidence.® 390 U.8., at
236 (emphasis added).

The broad wording of the second sentence gquoted above has
apparently created some confusion regarding the plain view
doctrine. One commentator remarked:

"The hardest conceptual problem attending the
plain view doctrine is to grasp that it is not a
universal statement of the right of a policeman
to seize after seeing something in open view; it
is rather a limited statement of that right in
one of its several instances--following a wvalid
intrusion. ... The source of difficulty is that
the harbinger case, Harris v. United States,
spoke carelessly in universal terms: 'It has long
been settled that objects falling in the plain
view of an officer who has a right to be in the
position to have that view are subject to seizure

]

"Seeing something in open view does not, of



.
the open door of a home who saw incriminating evidence within
could enter the home and seize the evidence without a warrant.>
This would severely undercut the protection afforded by the ;
Fourth Amendment, for "'the physical entry of the home is the
chief evil against which the wording of the Fourth Amendment is

directed.'™ Payton v. New York, _ U.S. _ , __  (1980), quoting

Dnited States v. United States District Court, 407 D.S. 297, 313

(1972} . As I read our cases, If an ocfficer who is legitimately

standing in the doorway of a home sees incrimating ltems inside

course, dispose ... of the problem of crossing
constitutionally protected thresholds."
Moylan, "The Plain View Doctrine: Unexpected Child of the Great
'Search Incident' Gecgraphy Battle,”™ 26 Mercer L. Rev. 1047, 1096

{1975} . See also 1 W. LaFave, Search and Seizure § 2.2(a)
{1978) .

Whatever confusion was created by this statement in Harris
should have been dispelled by the clear statement in Coolidge
.that "plain view alone is never enocugh to justify the warrantless
search and seizure of evidence."™ 403 U.5., at 468.

31In this case it might be argued that the officer's
observations from the doorway did not even provide probable cause
to believe that there was ceontraband in the dormitory room. See
note 1, supra. However, even if these observations did provide
probable cause, it is axiomatic that "no amount of probable cause
can justify a warrantless search or seizure absent ‘'exigent
circumstances.'" Coolidge v. New Hampshire, supra, at 468.

In many respects this case is similar to Colorado v.

Bannister, _ U.8. __ (1980}, in which we held that an officer's
observation of items in plain view within a car did not vioclate
the occupant's Fourth Amendment rights. U.5., at n. 4.

The officer's observations could therefore be used to establish
probable cause to search the car. However, 1t was also necessary
to justify the warrantless intrusion into the car. We d4id not
seek to justify that intrusion by relying on the plain view
doctrine. Rather, we held that the warrantless entry was
Justified under the so-called "automobile exception" to the
warrant requirement. See Chambers v. Maroney, 399 U.S5. 42
(1970} ; Carroll v. United States, 267 U.S. 132 (1925).
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e
the home, the plain view doctrine alone does not authorize him to

enter the home without a search warrant to seize those items.®

Accordingly, I dissent.

6There is no contention in this case that by entering the
dormitory building the officer had already entered respondent's
dwelling. The officer himself testified at trial that a

dormitory room is considered a "private area" but that the public
has access to the hallway. Tr., at 37.



May 7, 1981

80-1349 Washington v. Chrisman

Dear Chief:
I agree with your Per Curiam in this case.

Sincerely,

The Chief Justice
1fp/ss

c¢ci The Conference



Supreme Gonrt of the Vnited Stutew
Warhington, B, . 20543

CHaAMBIRS DF
JUSTICE JOHMN PAUL STEVENS

May 8, 1981

Re: B80-1349 - Washington v. Chrisman

Dear Chief:

After reading Byron's circulation, I am firmly
convinced that it would be a mistake to dispose of this
case summarily. I therefore will not be able to join
your proposed Per Curiam.

Because we have had our gquota of Fourth Amendment
cases, my first preference is still toc deny the
petition for certiorarl. However, rather than have the
issues decided summarily, I would vote to grant. In
the event that the case is granted, I would like to
suggesat that the parties be directed to argue two
separate questions:

e (1) Whether a warrantless entry into a dwelling
can be justified on the ground that contraband is

in plain view of an cfficer outside the dwelling;
and

(2) whether the "plain view"™ doctrine requires
not only that the object be plainly wvisible, but
alsc that it is plain that the officer has a right
to search it or to examine it.

With respect to the latter question, I suppose
there are at least three possible answers:

(a) That the article merely be suspicious in
character, as was the case of the sea shell
here;

(b) that there is probable cause to believe
that it is contraband; or



(c) that there is a virtual certainty that
the item is associated with criminal
activity.

Respectfully,

Je

The Chief Justice

Copies to the Conference



Supreme Gonrt of e Fnited Sintes
Faolington, B. €. 20543

CHaMoERs OF Hay g, 1981

JUSTICE We, J. BRENNAN, JA.

RE: No. 80-1349 Washington v. Chrisman

Dear Byron:

Please join me in your dissent in the above.

Sincerely,

Justice White

c¢c: The Conference
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i Thaste trews
MEMORANDUM TO: Mr. Justice Powell ML{M

FROM: Paul Cane ;
DATE: May 11, 1981 “d"' vofs &b "'E

RE: 80-1349, Washington v. cn:imé#‘“‘\' bor "l"'

This case, as you will recall, i :iﬂ one in
which the police officer accompanied a student

dormitory room and stood in the doorway while th‘is!‘;@et

searched for his I.D. card. BSeeds appearing to W 7

were spotted in the room and the officer seized Hﬂlﬁiﬁéﬂh

:?ate supreme court held that the search was invalid because
the offlicer had no right to stand in the doorway of the
room. The Conference properly found that this was
incorrect, and the Chief has written a per curiam.

As BRW now points out, there is a problem in

the Chief's draft that no one focused on Eriginally. The

Chief does not state that exigent circumstances existed to
justify the entry once the officer (based on his observation
from the doorway) was confident that drugs were in the room.

Without a finding of exigent circumstances, as BRW says, the

officer should have had to get a warrant to enter the room.

e e ——

Plainly there were exigent clrcumstagpaa

i

here: the roommate or others could have disposed of the
drugs if the officer had left the room. But I think BRW is

correct that this needs to be made explicit in the opinion.
— T

L]

7






To: Mr. Justice Brennan
Mr. Justioe Stewart
Nr. Justiee White

Mr. Justioe Marshall
Mr. Justios Blacksmun
Mr. Justioce Powall

Mr. Justioe Eahnguist
Mr. Justice Stevens

From: The (hief Justice

Ciroulated:

lst PRINTED DRAFT . . . MAY 11 1]

SUPREME COURT OF THE UNITED STATES

STATE OF WASHINGTON v, NEIL MARTIN
CHRISMAN < ez

OX PETITION FOR WRIT OF CERTIORARI TO THE SUFREME COURT 5" P
OF WASHINGTON -

No. 801348, Decided May —, 1951 : o
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A campus police officer at Washington State Universit

observed a male youth, Carl Overdahl, exit & student do

tory carrying a half-gallon bottle of gin. Because Washing-

ton law forbids possession of aleoholic bewageuW
under 21, Weash, Rev. Code § 86.44.270,' and O
peared to be under age, the officer stopped him and asked f. M
identification, Overdahl replied that he would have to é"‘"‘
turn to his room to obtain identification. The officer accom-
panied him.!
The room was approximately 11 by 17 feet and located on
the 11th floor of the dormitory. The respondent, Overdahl's
roommate, was in the room when the officer and Overdahl
arrived, The officer remained in the doorway when Overdahl
went ingide. The respondent became visibly nervous et the
sight of the officer.
While waiting, the officer observed seeds and a small pipe
lying on a table in the room. From his training and experi-
ence, he believed the seeds were marihuana and the pipe was
of & type used to smoke marihuana, He then went over to

i University regulutions also forbade poesesgion of alcoholic bevernges
on university property. Tr. 4, 3.

* While wuiting for the elevator, the officer msked Owerdah! his age.
Overdahl responded that he wua 10, The respondent did pot argue in
the Washington eourts or in his Brief in Opposition here that this ad-
misgion eliminsted the peed for Overdahl to produce identifieation and
thus jnvalidates the visit to the room,
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the table and examined the seeds and the pipe more closely.
The pipe smelled of marihuans,

The officer informed both students of their rights under
Miranda v. Arizona, 384 U. 8. 426 (1966), and each indicated
he was willing to waive those rights, The officer then asked
whether they had any other drugs. The respondent handed
him three small plastic bags containing marihuana. At that
point, the officer ealled by radio for assistance. Once a sec-
ond officer had arrived, the students were told a thorough
gearch of the room would be necessary. The officers ex-
plained to the two students that they had an absolute right
to insist that the officers first obtain a warrant but that they
could consent to the search, The officers also informed them
that any consent would have to be voluntary and they could
refuse to consent. The respondent and Overdahl conferred
in whispers, then armounced that they would consent. The
search yielded more marihuana and a quantity of lysergie
acid diethylamide (LSD),

An information charged the respondent with one count of
possessing more than 40 grams of marihuana and one of pos-
sessing L3D, both felunies under Wash. Rev. Code § 60.50.401
(e) (current version at Wash. Rev. Code §68.50.401 (d)).!
A pretrial motion to suppress the evidence seized in the room
was denied. The respondent wes convicted after a bench
trial. On appeal, the Washington Court of Appeals upheld
the search and affirmed. 24 Wash. App. 385, 600 P. 2d 1316
(1979).

The Supreme Court of Washingion reversed. 094 Wash, 2d
711, 619 P. 2d 971 (1980). Tt held that, although the officer
properly had placed Overdahl under arrest and followed him
to the dormitory room, he had no right to enter the room.
There was no indication that Overdahl might seize a weapon
or destroy evidence (the gin bottle), and, with the officer
blocking the only exit from the room, there was no possibility

®* Dverdahl was tried with the respondent for possessing maribuana and
also wes convieted. The charges against him were dismissed while the
euse was pendiog before the Bupreme Court of Washingion,
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of eseape. Beeause no exipent eircumstance required the
officer to enter the room and thus view it interior, his seizure
of the seeds and the pipe did not fall within the “plain view"
exception to the warrant requirement; that exception re-
quires some prior Justifieation for the officer’s being where he
sees the contraband, In addition, beeause the respontdent
and Overdahl’s consent to the subsequent search of rgom was
the fruit of the officer's initial entry, the contraband found
during that search should have been suppressed as well?

Three Justices dissented. They belteved it was fully rea-
gonable for a police officer to keep Owerdahl. an arrestee, in
gight at all times, including while he entered the room. The
officer therefore had a legitimeate reason, in the view of the
dissenters, for being in the place where he diseovered contra-
band in “plain view.”

The “plain view"” exception to the warrant requirement
permits a law enforcement officiala to seize what clearly is
evidence or contraband when # is discovered in & place where
the officer has a legitimate right to be. Csolidge v. New
Hampshire, 403 1. 8. 443 (1971); Harriz v. United States,
300 1. 5. 234 (1968). Here, the Bupreme Court of Washing-
ton coneluded the officer had lawfully placed Overdah] under
arrest and therefore was authorized to follow him to his room.
The Fourth Amendment does not deny a police officer whe
lawfully has taken a person into oustody the authority to
‘keep that individual in sight. The absence of an affirmative
indieation that a particular arrestee might reach for a weapon
or attempt to eseape does not vitiate that authority, See
Pennsylvania v, Mimms, 434 U, 8 106, 100-110 (1877):
['nited States v. Robmaon, 414 U, 8, 218, 234236 (1974).
The officer did not undertake g complete search of the room,

* Althongh Art. T, §5 of the Washington Constitntion provides that
“[n]o person shill be disturbed in hi# private affaims, or his homo in-
vaded, without authority of law,” the court never cited that provision,
It did repeatedly refer to the Fourth Amendment and coscs constromg
it; therefore it is clear the conrt did not rest its decision on an independ-
ent gtate ground,
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ineluding areas completely out of reach of the arrestee. CI.
Chimel v. California, 305 U. 8. 752, 763 {(1968). Rather, with
appropriate restraint, he remained at the door, entering no
farther than was necessary to keep the arrested person in
view. It was only by chanee that the officer, after he had
entered the room* observed on a table what he recognized at
once to be contraband. This is a classic case of evidence
found in plain view when a police officer, for unrelated and
entirely legitimate reasong, obtaing access to someone’s private
area.

Nothing in the Fourth Amendment prohibits seizure of
evidence of eriminal eonduet found in these circumstances.
Accordingly, we grant the petition for s writ of ecertiorari,
vacate the judgment of the Supreme Court of Washington,
and remand the case for further proeeedings not inconsistent
with this opinion,

So ordered.

* The dimsent misconceives the facts shown by the record when it states
the officer entered the roum only after he suw the marthuana seeds and
the pipse. Posl, st — On the pontrary, the ofticer testified that he
was gtanding in the doorjamb, Tr. ¥, 21, 81, 80, and the Supreme Courl
of Washington had po trouble eoneluding that “[t]he polies officer was in
the room at the time he observed the svedy and pipe B4 Wanh, 2d, wt
T16; 618 P. 2d, at 974 (emphasis added). Whatever may be the validiny
of & rule requiring a warrant to enter a dwelling initially when un officer
sheerves evidenice from the outside—na matter not at fssue in this ense—
the “initial intrusion™ here ocenrred when the officer followed an arrestee
in his eusiody into the room, and only after that entry already had taken
place did he see the contmband.

We uleo note that the trial judge found the respondent’s nrewence in the
room gnd his suspicious behavior indiested that “if [the officer] departed
with the intention of obtaining & search warrant, that the contraband
would rapidly disappesr. This clearly constitules exigent circumstances”
eliminating any need there otherwise might have beMETOTHIALT & wAtmant,
Record 200 OF course, this finding beeame irrelevant onee the Buprems
Court of Washington held thut the officer could not even look into the
Froom,
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Jusmice WaiTE, dissenting.

1 dissent. In this summary disposition, the Court sub-
stantially expands the scope of the plain view doctrine and
wholly fails to acknowledge that expansion, characterizing c
this as & “classic case” for application of the plain view doc- 5 q/ ¢
trine. Ante, at —.
I do not quarrel with the Court’s assertion that the officer w
had a right to stand in the doorway of respondent's dormi- ‘
tory room to keep Overdahl in view and that the officer’s AN TUAAN
observation of the seeds and pipe from that vantage point
did not violate the Fourth Amendment. However, the issue
in this case is whether, having made that obeervation, the
officer was authorized to enter the dormitory room without a
warrant to examine and seize those jtems.! The Court holds
that this warrantless entry and seizure was justified by the
“plain view” dootrine.?

iThe officer testifisd at the supprewion bewring that the only resson
Tie entered the room wan to examine the sevds und the pipe more closely
nod to seise them if he determined that they were contruband, The pipe
wod made out of & senshell, so the officer needed ta examine it 10 determine
whether it wus o plpe and whether it bad been wsed for emoking maris
‘hunoa. The seeds were on a truy, apart from the pipe. The officer
testified that when hie looked at these seeds from the doorway he thought
they were maribuang seeds. However, he found it diifienlt to explain
how he had been whle to distinguish the weeds from other types of seeds.
Tr., 81. The officer exploined that he had entered the ronm for just one
purpowe—"to sfinm my beliefs and tu welse the articles, if they were
[eontraband].” Tr., p. 44

® Although I do oot entirely agree with the Bupreme Court of Wash-
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Inexplicably, the Court fails to acknowledge the distinetion
between a police officer's observation of an object that is in-
side & dwelling and his entry into the dwelling to seize that
object. In Coolidge v. New Hampshire, 403 U, 8, 443 (1971),
Juamice Stewant clearly stated:

“[Pllain view alone is never enough to justify the war-
rantless seizure of evidence. This is simply & corollary
of the familiar prineiple discussed above, that no amount
of probsble cause can justify a warrantless search or
seizure absent ‘exigent cireumstances.’ Ineontrovertible
testimony of the senses that an incriminating object is
on premises belonging to a eriminal suspect may establish
the fullest possible measure of probable eause. But even
where the objeet is contraband, this Court has repeatedly
stated and enforced the basie rule that the police may not
enter and make a warrantless seigure, Taylor v. United
States, 286 U, 8. 1; Johnson v, United States, 333 U, 8,
10; MeDonald v, United States, 335 U, 8, 451; Jones v.
United States, 357 U. 8, 403, 407—408: Chapman v.
[/nited States, 365 U, 8, 610; Trupiano v, United States,
334 U. 8. 699."" 403 U, S., at 408,

Coolidge emphasized that the plain view doctrine applies
only after a lawful search is in progress, The “initial intru-
sion” must be justified by a warrant or by an exception to
the warrant requirement. 408 T, 8., at 467,

The Court seeks to justify the officer’s warrantless intru«

ington’s noalvele in this ease, T ngree whil its conclugion that the plain
view doctrine alone could not justify this warruntless eotry and sedzure,

0ne of the many coves eited in Coalidge to illustrate thi=s point was
Taylor v, United States, 286 U 8. 1 (1832). The police officers in Taylor
had looked through a small opening in o guruge and had seen ordbonsd
coses inside Lhe garage that they believed contnived contraband liquor,
The offieers could smell the odor of whiskey roming from the gurge. Yer
this Court held thut they had violated the Fourth Amendment by entering
the gurage and seizing the whinkey without obtaining a warrant, See™
Coolidge v; New Hampehire, 408U, 8. 443, 408, n..25 (1671).
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gion Into the dormitory room by relying solely on the plain
view doetrine. Tt ressons that since the officer was entitled
to stand in the doorway to keep Overdahl in view, he was
also entitled to enter the room to investigate suspicious items
that were in plain view.' On this reasoning, any officer pass-

* The Court relies vy Coolidge v, New Hampahire, suprg, and Horrlg v,
United States, 300 T, 8 234 (1068), Neither deoision supporte the
Court's nonlydis in this esse. Horria Involved an witemobile that had
been inpounded and towed to o polies wtation, The windows of the our
ware apen, the doors were unlocked, and it had begun to rain, The Court
held that the Fourth Amendmen! did oot reguive the police officer to
obtain g warrant before opening the door of the enr to roll up the car
window, for thiv was simply “a messure taken to protect the enr while it
wae in police rustody.” 380 T, 8, at 238, Harrs did not rely on the
plain view doctrine to justify the wartantless intrision into the automobile.
The Court emphaeized that the poliee officer hud already lnwfully entered
the car when he saw ineriminating evidenoe in plain view ingdde the cur
and eeized at:

“Onee the door hod lowfully been opened, the regisiration epred, with
the name of the robbery vietim oo it, was plainly visible, It has [oog
heen eettled that objects falling in the plain view of an offieer who hus
& right to bhe in the position to have that view are subjeet to eeagure and
may be introduced in evidence,” Ihid, {emphasie added),

The broad wording of the second sentence guoted above has apparently
created some eonfusion regerding the plain view doetnoe, One com-
mentator remarked:

“The herdest conceptual problem attending the plain view doctrine is
to grusp that it 8 not a universal statement of the right of a policeman
to seize after sesing something i open view: it s rather & limited state-
ment of that right n ooe of itr severel metances—following a valid w-
trugion, . . . The souree of difficulty i= that the hiarbinger case, Harriz v.
Untied Stotes, epoke carelesdy in univenss] terme: ‘It has Jong been sitfed
that chjects falling in the plain view of an officer who has & righr to be
in the position to have that view sre subiect to sezure. , |, !

“Besing something in open view does not, of coursn, dispose . . . of the
problem of croesing constitutionally protected thresholds"

Movluy, “The Plain View Doetrine: Unexperted Child of the Great ‘Bearch
lncident’ Geography Batile,” 28 Mereer L, Rev, 1047, 1008 (1973). Bee
alen 1 W. LaFave, Beareh wnd S&zore §22 (a)} (1978). This problem of
Herossing constitutionally pirolested thresholds™ without o warrent is easily
reaolved if the so-called “nutomobile exception” to the warrant reguire-
mmt applies, for that exeeplion pustifies the officer’s warrantless eniry
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ing by the open door of & home who saw ineriminating evi-
dence within could enter the home and seize the evidence
without & warrant." This would severely undereut the pro-
tection afforded by the Fourth Amendment, for “the ‘phys-
ieal entry of the home is the chief evil against which the
wording of the Fourth Amendment i directed.” " Payton v.
New York, 445 U. §. 578, 585-586 (1880), quoting United
States v. United States District Court, 407 U. 8, 207, 313
(1972). As I read our cases, if an officer who is legitimately
standing in the doorway of & home sees incriminating items
inside the home, the plain view doectrine alone does not au-
thorize him to enter the home without a search warrant to
seize those items.*
Aceordingly, 1 dissent,

into the sutomobile to seize contraband in plain view inside the ear.
Bee n. 5, tufra. .

® In this esse it might be srgued that the officer's observations from the
doorway did not even provide probable esuse to believe that there was
contraband i the dormitory room. Bee m 1, supre. However, even if
these obeervations did provide probable cause, it is sxiomatie that “po
emount of probable cause can justify s warmntles search or selsure
gheent ‘exigent circumstances’” Coolidge v, New Hompshire, supra, st
488,

In many respects this esse = similar to Colorado v. Bowmister, —
L. 8. — (1880), in which we held that an offieer's cbeervation of items
in plain view within a cir did pot violste the oceupant’s Fourth Amend-
ment righte. — U 5, at =, 0. 4 The officer’s ohservations could
1berefore be used to establish probable eruse to search rhe ear. However,
it was also pecessary to justify the warrantless intrusion into the car. We
did not seek to justify that intrusion by relying on the plain view doetrine,
Tather, we held that the warmnptless entry was justified under the an-
enlled “sutomobile exception” to the wirmnt requiremetit.  See Chambers
v, Maroney, 300 [, 8. 42 (1070); Carroll v, Uniled States, 267 1. 8. 132
{1025).

#There @ po contention in this ense that by entering the dormitory
building the officer had already entered respondent's dwelling. The ufficer
hitnself testified at trial that a dormitory room s considered a "private
area’ but that the public bus wecess to the hallway, T, st 37.

|
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JUSTICE WHITE, concurring in the result.

I do not quarrel with the Court's assertion that the officer
had a right te stand in the doorway of respondent's dormitory
room to keep Overdahl in view and that the officer's observation
of the seeds and pipe from that vantage point did not violate the
Fourth Amendment. Yet I do not agree that the cfficer entered
the room by standing in the doorway. The cfficer's subsequent
warrantless entry into the room tec seize the seeds and pipe
cannot be justified by relying sclely on the plain view doctrine.
Therefore, I would vacate the judgment and remand the case to
enable the Supreme Court of Washington to determine whether
exigent circumstances justified this warrantless entry and
whether the officer had probable cause to believe that the i{tems
he saw inside the room were contraband.

The cfficer testified at the suppression hearing that he had
not physically entered the room while he was observing Overdahl,
and that he had subseguently entered the room solely to confirm
his suspicion that the seeds and the seashell he had observed
from the doorway were marihuana seeds and a seashell pipe that
had been used to smoke marihuana. The officer's uncontradicted
testimony establishes that he remained in the doorway until he

entered the room to examine the seeds and pipe.l The Court

Footnote(s) 1 appear on following page(s).
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apparently has determined as a matter of law that any police
officer who stands in the open doorway of a home has "entered"
the home. I disagree, for under the Court's analysis a police
officer may intrude into a home without a warrant to seize any
incriminating evidence or contraband that he is able to see while
standing in the doorway.

The plain view doctrine clearly does not authorize an
officer to enter a dwelling without a warrant to seize contraband
merely because the contraband was visible from outside the

dwelling. As Justice Stewart stated in Coolidge v. New

Hampshire, 403 U.S. 443 (1971):

"[P]lain view alone is never enough to justify

lphe officer testified:

"I stood in the doorway without entering,
actually physically entering the room. ... I was

standing against the doorjamb., ... I was not in
the room. I was in the doorway." Tr. 7, 9, 21.

The trial court stated in its memorandum opinon that "the
officer stood in the doorway, and watched [Overdahl]," observed
the seashell pipe and the seeds from the doorway, and "then
entered the room and examined the pipe and seeds closely."
Record 18 (emphasis added). Similarly, the court of appeals
stated: "Prior to entering the room, the officer saw from his
vantage point in the doorway what he believed to be contraband.
Only at that time, did he cross the threshold and seize the pipe

and marijuana gseeds. App. to Pet, for Cert. 27 (emphasis
added) .

As I read the Supreme Court of Washington's opinion, the
court held that whether or not the officer had physically entered
the room by standing in the doorway, his presence in the doorway
was sufficiently intrusive that his observations were unlawful
unless he could justify his presence. The court concluded that
the officer should have remained outside the room, since there
was no indication that Overdahl was likely to escape, destroy
evidence, or seize a weapon.
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the warrantless seizure of evidence. This is
simply a corollary of the familiar principle
discussed above, that no amount of probable cause
can justify a warrantless search or seizure
absent 'exigent circumstances.' Incontrovertible
testimony of the senses that an incriminating
object is on premises belonging to a criminal
suspect may establish the fullest possible
measure of probable cause. But even where the
object is contraband, this Court has repeatedly
stated and enforced the basic rule that the
police may not enter and make a warrantless
seizure. Taylor v. United States, 286 U.S5. 1;
Johnson v. United States, 333 U.5. 10, McDonald
v. United States, 335 U.5. 451; Jones V. United
States, 357 U.S. 493, 497-498; Chapman v. United
States, 365 U.S. 610; Trupiano v, United States,
334 U.S. 699," 403 U.S., at 468,<

Coolidge emphasized that the plain view doctrine applies only
after a lawful search is in progress. The "initial intrusion”
must be justified by a warrant or by an exception to the warrant
regquirement., 403 U.5., at 467,

If a police officer passing by the open door of a home sees
incriminating evidence within the home, his observations may
provide probable cause for the issuance of a search warrant. Yet
the officer may not enter the home without a warrant unless an

exception to the warrant requirement applies.3 This rule is

20ne of the many cases clted in Coolidge to illustrate
this point was Tayvlor v. United States, 286 U.5. 1 {1932). The
police officers in Taylor had looked through a small opening in a
garage and had seen cardboard cases inside the garage that they
believed contained contraband liquor. The officers could smell
the odor of whiskey coming from the garage. Yet this Court held
that they had violated the Fourth Amendment by entering the
garage and seizing the whiskey without obtaining a warrant.

3rhere is no contention in this case that by entering the
dormitory bullding the officer had already entered respondent's
dwelling. The officer himself testified at trial that a
dormitory room is considered a "private area" but that the public
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fully supported by Coolidge v. Mew Hampshire, supra, and Harris

v. United States, 390 U.S. 234 (1968).4 Any contrary rule would

has access to the hallway. Tr. 37.

fgarris v. United States involved an automobile that had
been impounded and towed to a police station. The windows of the
car were open, the doors were unlocked, and it had begun to rain.
The Court held that the Fourth Amendment did not require the
police officer to obtain a warrant before opening the door of the
car to roll up the car window, for this was simply "a measure
taken to protect the car while it was in police custody.™ 390
U.S., at 236. Harris did not rely on the plain view doctrine to
justify the warrantless intrusion into the automobile. The Court
emphasized that the police officer had already lawfully entered
the car when he saw incriminating evidence in plain view inside
the car and seized {t:

"Once the door had lawfully been opened, the
registration card, with the name of tEe robbery
victim on it, was plainly visible. It has long
been settled that objects falling in the plain
view of an officer who has a right to be in the
position to have that view are subject to seizure
and may be introduced in evidence." Ibid.
{emphasis added).

The broad wording of the second sentence quoted above has
apparently created some confusion regarding the plain view
doctrine. One commentator remarked:

"The hardest conceptual problem attending the
plain view doctrine is to grasp that (t is not a
universal statement of the right of a policeman
to seize after seeing something in open view; it
is rather a limited statement of that right in
one of {ts several {nstances--following a wvalid
intrusion. ... The source of difficulty is that
the harbinger case, Harris v. gnl;ad States,
spoke carelessly in universal terms: "It has long
been settled that objects falling in the plain
view of an officer who has a right to be in the
posit%on to have that view are subject to selzure

"Seeing something in open view does not, of
course, dispose ... of the problem of crossing
constitutionally protected thregholds."
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severely undercut the protection afforded by the Fourth
Amendment, for "the 'physical entry of the home is the chief evil
against which the wording of the Fourth Amendment is directed.'"

Payton v. New York, 445 U.5. 573, 585-586 (19B0), quoting United

States v. United States District Court, 407 U.S5. 297, 313 {(1%72).

I do not read the Court's opinion as conflicting with this
general analysis.® The Court simply contends that here the
officer had already lawfully entered the room to observe

Overdahl. Apparently the Court would approach this case guite

Moylan, "The Plain View Doctrine: Unexpected Child of the Great
'Search Incident' Geography Battle," 26 Mercer L, Rev. 1047, 1096
(1975). See also 1 W. LaFave, Search and Seizure § 2.2(a)
(1978) .

This problem of  T“crossing constitutionally protected
thresholds" without a2 warrant is easily resolved if the so-called
"automobile exception" to the warrant regquirement applies, for
that exception justifies a warrantless entry into the automobile
to seize contraband in plain view inside the car. 1In Celorado v.
Bannister, U.8. ___ (1980), for example, we held that an
officer's observation of items in plain view inside a car did not
violate the occupant's Fourth Amendment rights. _  U.S8., at ____
n. 4. The officer's observations could therefore be used to
establish probable cause to search the car. Yet it was also
necessary to justify the warrantless Intrusion into the car. We
did not seek to justify that intrusion by relying on the plain
view doctrine. Rather, we held that the warrantless entry was
justified under the ™automobile exception" to the warrant
reguirement. See Chambers v. Maroney, 399 U.5. 42 (1970);
Carroll v. United States, 267 U.S. 132 (1925).

5In fact, the Court explains that "[tlhe ‘'plain view'
exception to the warrant requirement permits a law enforcement
official to seize what clearly is evidence or contraband when it
is discovered in a place where the officer has a legitimate right
to be.," Ante, at __ (emphasis added). Thus, the plain view
doctrine justifies a warrantless seizure of contraband only if
the officer lawfully enters the premises where the contraband is
located.
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the seeds looked like marihuana seeds. Yet he found it difficult
to explain how he had been able to distinguish these seeds from
other types of seeds, particularly from a distance. Tr. 16-17,
51-53. The officer testified that he entered the room to inspect
the seeds and the seashell and to seize these articles if they
were contraband.’ oOnly after he had examined the seeds more
closely, picked up the pipe, smelled the contents of the pipe,
and concluded that the pipe had been used to smoke marijuana, did
the officer advise Overdahl and respondent of their rights.a

Because I agree that the Supreme Court of Washington erred

in holding that the officer was not entitled to stand in the

TThe officer did not suggest that he had entered the room
to keep a closer watch on Overdahl. Rather, he stated that the
only reason he had entered the room was to examine the seeds and
the pipe more closely and to seize them if he determined that
they were contraband:

A: "I went, entered in to affirm my beliefs and
to seize the articles if they were [contraband]."
Q: "So, you went in to inspect the seeds and the
pipe, for further inspections and for no other
purpose? ... There was no other purpose?"

A: "No, sir." Tr. 44.

BThe officer testified:

"I then entered the room, walked directly to the
cseeds, I looked at them. I walked past them. I
walked over to the desk and picked up the pipe,
smelled the contents of the pipe, which was
similar to that of marijuana that I had been in
contact with in the past. I then turned and
stated to the individuals that before we
proceeded any farther I must advise them of their
rights.” Tr. 19-20.



-
doorway to keep Overdahl in view, I would vacate the judgment and
remand for further proceedings not inconsistent with this

opinion.
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Juetice WHITE, concurring in the result,

I do not quarrel with the Court's assertion that the officer
had a right to stand in the doorway of respondent’s dormi-
tory room to keep Overdahl in view and that the officer's
obeervation of the eeeds and pipe from that vantage point
did not violate the Fourth Amendment. Yet I do not agree
that the officer entered the room by standing in the doorway,
The officer’s subsequent warrantless entry into the room to
seize the seeds and pipe cannot be justified by relying solely
on the plain view doectrine. Therefore, 1 would vacate the
judgment and remand the case to enable the S8upreme Court
of Washington to determine whether exigent eircumstances
justified this warrantless entry and whether the officer had
probable cause to believe that the items he saw inside the
room were contraband.

The officer testified at the suppression hearing that he had
not physically entered the room while he was observing Over-
dahl, and that he had subsequently entered the room solely
to confirm his suspicion that the seeds and the seashel] he
had observed from the doorway were marihuana seeds and
a sepshell pipe that had been used to smoke marihuana.
The officer's uncontradicted testimony establishes that he re-
mained in the doorway until he entered the room to examine
the seeds and pipe.' ‘The Court apparently has determined

* The officer testified:
“I gtood in the doorway without entering, actually physically entering the
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gs a matter of law that any police officer who stands in the
open doorway of a home haes “entered” the home, 1 dis-
agree, for under the Court’s analysis a police officer may in-
trude into & home without a warrant to seize any incrimingt-
ing evidence or contraband that he is able to see while
standing in the doorway.

The plain view doetrine elearly does not authorize an offi-
cer to enter a dwelling without a warrant to seize contraband
merely because the contraband was vieible from outside the
dwelling. As JusticE STEwaArT stated in Coolidge v. New
Hoampshire, 403 U. B, 443 (1971):

“[P]lain view alone iz never enough to justify the war-
rantless seizure of evidence, This is simply a corollary
of the familiar prineciple discussed above, that no amount
of probable cause ean justify a warrantless search or
seizure absent ‘exigent cireumstances.’ Incontrovertible
testimony of the senses that an ineriminating object is
on premises belonging to a criminal suspect may establish
the fullest possible measure of probable cause. But even
where the object is contraband, this Court has repeatedly
stated and enforced the basic rule that the police may not
enter and make a warrantless seizure, Taylor v, United

oo, . . . 1 was standing sgainst the doorjemb. . . . T was not in
the room. T wes in the doorway.” Tr. 7, 8, 21,

The trisl court stated in itz memorandum opinion that “the officer
stood in the doorwany, and watched [Overdahl],” ohserved the seashell
pine and the seeds from the doorway, aod “then entered the room and
gxamined the pipe and seeds closely.” Hecord 18 (emplasis added).
Bimilady, the court of appeuls stated: “Prior te entertng the roowm, the
officer saw from his veantage point in the doorway what he bolieved to be
contraband. Ownly at that time, did he crosy the threshold and seize the
pipe and marijusns seeda” App. to Pet. for Cert, 27 {emphasls sdded),

Aw 1 read the Bupreme Court of Washington's opinien, the court held
that whether or not the officer had physically entered the room by stand-
ing in the doorway, his presence in the doorway wes sufficiently intrusive
that his obaervations were unlawiul unles he ecould justifly hiz presence.
The court conoluded that the officer should bave remnined outside the
room, gince there was no indication that Overdehl was likely to escape,
destroy evidenes, or seize & Weapon,
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States, 286 U. 8. 1; Johnson v, United States, 333 U. 8,
10; MecDonald v. United States, 335 U, 8. 451; Jones v,
United States, 357 U. 8. 403, 407-408: Chapman v.
United States, 365 U, 8, 810; Trupiano v. United States,
403 U. 8., at 468"

Coolidge emphasized that the plain view doctrine applies
only after a lawful search is in progress. The “initial intru-
gion" must be justified by a warrant or by an exception to
the warrant requirement. 403 U. 8., st 467,

If & police officer passing by the open door of a home sees
ineriminating evidence within the home, his observation may
provide probable cause for the issuance of & search warrant.
Yet the officer may not enter the home without a warrant
unless an exception to the warrant requirement applies.’
This rule is fully supported by Coolidge v. New Hampehire,
supra, and Harris v. United States, 390 U. S. 234 (1968).°

EOpe of the many cases cited in Coolidge to illustrate this point was
Taplor v, United States, 200 T, B, 1 (1932). The police officers in Taylor
hnd looked through s small opening in s garage and had seen cardbonrd
cnsee ingide the garage that they believed contained contraband liquor.
The officers could smel]l the odor of whiskey comiog from the garsge. Yet
this Court held that they had violsted the Fourth Amendment by entering
the garage and seizing the whiskey without obtaining a warrant.

" There in no contention in thiv case that by entering the dormitory
bujlding the officer had wlready entered respondent’s dwelling. The officer
himwelf testified at trinl that a dormitory reom is considered a “private
wren” but that the public has socess to the hallwey. Tr, 37,

* Harris v. United Stotes involved an sutomobile that had been im-
pounded snd towed to & police station. The windows of the car were
open, the doors were unlocked, and it hed begun to min. The Court
held that the Fourth Amendment did not require the police officer to
obtaiti u warmant before opening the door of the car to roll up the car
window, for this wes simply “s mepsire taken to protect the ecar while
it wne in police custody,”" 390 U, B, at 236, Harris did not rely on the
plain view doetring to justify the warrantless intrusion into the automobile.
The Court emphasised that the police officer had already lawfully entered
the car when he suw ineriminating evidence in plain view inside the car
and meised it

“Ones the door had lawfully beem opened, the registration card, with
the oame of the robbery vigtim on it, was plainly vieible, It hes long
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Any contrary rule would severely undereut the protection
afforded by the Fourth Amendment, for “the ‘physiecal entry
of the home is the chief evil against which the wording of
the Fourth Amendment is directed.’” Payton v. New York,
445 T. B, 573, 585-5R6 (1980), quoting United States v.
United States District Court 407 U. 8. 207, 313 (1072).

I do not read the Court’s opinion as conflicting with this
general analysis® The Court simply contends that here the

heen mettled that objects falling in the plain view of an officer who has
o right to be in the position to have that view are subjeet to seizure and
may be introduced in evidence” JIbid, (smphasie added).
The broad wording of the second sentemce quoted sbove has apparently
created mome confusion regardiog the plein view ‘doctrine, One com-
mentator remarked:
“The hardest eonceptunl problem attending the plain view doctrine is
“to grasp thet it i not a universal statement of the right of & policeman
to seize after seeing something in open view; it is rather a limited state-
ment of that right in one of ite several instances—following a valid in-
trugion. . . ., The source of difficulty is that the harbinger care, Harris v.
United States, spoke carelessly in univerasl terma: ‘It hae long been settled
that ohjerts falling in the plain view of an officer who hes s right to be
in the position to have thet view are subject to seizure. .. .
"Beeing something in open view does not, of course, dispose . . , of the
problem of croesing constitutionally protected thresholds,”
Maylan, “The Plain View Doctrine: Unexpected Child of the Great ‘Bearch
Incident” Geography Battle,” 26 Mercer L. Rev. 1047, 1006 (1975). Bee
ales 1 W. LaFave, Bearch and Beizure § 2.2 (o} (1978).
Thie problem of “crossing constitutionally projected thresholds" without
a warrant i# easily resolved if the so-called “automobile exception” to
the wurrant requirement apphes, for that exeeption justifies s warrantless
entry inte the automobile to zeize contraband in plain view inside the car,
In Celorado v. Banntater, — 1. 8, — (1980}, for exnmple, we held
that an officer’s observation of items in plain view inside a epr did not
viglate the cerypant’s Fourth Amendment rights. — U, 8, at —, n. 4.
The officer’s observations could therefore be used to establish probable
cauze to search the car, Vet it wee aleo neceasary to justify the war-
rentless intrusion into the car, We did not seek to justify that intrusion
by relying on the ploin view doctrine. Rather, we held that the warrant-
less entry wan justified under the “antomobile exception™ to the warrant
requirement, Bee Chambers v, Maroney, 389 U. 8, 42 (1870} ; Carroll v,
United Stobea, 267 T, 8. 132 (1923),
81n fact, the Court explaing that “[tThe ‘plain view” exception to the.
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officer had already lawfully entered the room to observe Over-
dahl. Apparently the Court would approach this ease quite
differently if the officer had seen these items through an
open window or if the officer had been standing in the hall-
way rather than the doorway.

As the Court observes, anle, at —, n, 5, an exception to
the warrant requirement may apply here. The trial court
found that exigent circumstances justified the officer’s war-
rantless entry into the room to seize the seeds and the pipe,
The Svpreme Court of Washington did not review this find-
ing." Nor did it consider whether the officer's chservations
from the doorway provided him with probable cause to be-
lieve that the items he had observed were contraband,

Although the Court asserts that the officer observed items
that “he recognized at once to be contraband" ante, at —, the
record suggests that the officer merely suspected that the
itemns he saw were contraband. The officer saw a seashell and
some seeds on & tray inside the room. He suspected that the
seashell had been used as a marithuana pipe since he had seen
seashell pipes before and one end of this seashell was black.
He thought the seeds looked like marthuana seeds, Yet he
found it difficult to explain how he had been able to distin-

warrant reruirement permits o law enforcement official to seie what
clearly is evidence or eonstraband when it i discovered in a place where
the officer has o legitimate right to be” Ante, ut — (emphosis added),
Thus, the plain view doctrine justifies @ werrantless seimure of contraband
only if the officer lawfully enters the premises where the contraband is
loeuted.

" The Supreme Court of Washington concluded that it was unnecessary
for the officer to intrude into the room to observe Overdahl. However,
it did not consider whether there were exigent circumstaneces that justified
n wurrantless eniry to seige the seeds and the pipe.

The court of appeals concluded: “[Elxigent circumstances existed here,
Becpuse the drugs could have been readily disposed of while the police
officer was trving to obiain a search warrant, sufficlent exigent eircum-
slances existed to justify the [warrantless] seigure” App. to Pet. for
Cert. 20. The court of appeals recognized that the “preintrusion ‘open
view' gbeervation from the doorwny of Overdahl’s room” did not justify
the wargantless entry intg the roqm. [Iéid.
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guish these seeds from other types of seeds, particularly from
a distance. Tr. 16-17, 51-53. The officer testified that he
entered the room to inspect the seeds and the seashell and to
geize these articles if they were contraband.” Only after he
had examined the seeds more closely, picked up the pipe,
smelled the contents of the pipe, and coneluded that the pipe
had been used to smoke marihuana, did the officer advise
Overdahl and respondent of their rights.

Because I agree thet the Supreme Court of Washmgton
erred in holding that the officer was not entitled to stand in
the doorway to keep Overdahl in view, I would vacate the
judgment and remand for further proceedings not inconsist-
ent with this opinion,

*The officer did not suggest that he had entered the room to keep a
closer wateh on Owerdahl, Rather, he stated that the only resson he
had entered the room was to examioe the seeds and the pipe more closely
and o seize them if he determaiped that they were contraband:
A: T went, entered in to affirm my beliefs and to seize the articles if
they were [contraband]. .. ."
Q: “Bo, you went in to inspect the seeds snd the pipe, for further in-
spections and for no other purpose? . . . There was no other purpose?”
A: "No, sir.” T, 44,

i The officer testified:

“1 then entered the room, walked directly to the seeds, 1 looked at them,
1 walked past them. I walked over to the desk and picked up the pipe,
smellid the contents of the pipe, which was similar to that of marijuans
that I had been in contact with in the past. 1 then turned and stated
to the individuals that before we proceeded any farther I must advise
them of their mghts.,” Tr. 19-20,
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MEMCORANDIM T0O THE CONFERENCE a[ C 5

REt No. 80-134%2, Washington v. Chrisman

In the interest of getting this case moving, I am
proposing a modification. Byron has raised an
interesting issue regarding the scope of the "plain
view" doctrine--i.e., whether a police officer may enter
a dwelling without a warrant when he sees contraband
from the outside. I belleve we should address this
problem at some point, but this is probably not the case
in which to do so, First, this i=s a dormitory room; we
would be better off reaching this issue for the first
time in the context of a private home, BSecond, the
Washington Supreme Court expressly held that the offlicer
was already inside the room when he first observed the
contraband; thus, the issue is not sguarely presented.
Third, since Overdahl was under arrest, the officer
could have followed him into the room in any event to
maintaln the arrest custody.

Although I continue to believe going over to the
table would have been permissible even If the officer
had first noticed the marijuana while standing
completely outside the dormitory rocm--and although four
have joined on this peint-——I am prepared to yvield to
avoid granting this case. My primary concern from the
start--with which no one seems to have disagreed--has
been the Washington Supreme Court's holding that a
police officer may not keep a lawfully arrested person
in sight absent some affirmative indication that his
safety is endangered, that evidence might be destroyed,
or that the arrestee might escape. I therefore am
willing to modify my per curiam to hold only that the
officer's observation of the pipe and seeds was
permissible, The opinion would then vacate and remand,
leaving the respondent free to raise Byron's point——or
the other elements of "plain view"--on remand.

I attach a typed revid&un of the final two
paragraphs that decides the case along these lines.

Regards

v
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OF WASHINGTON

No. 601348, Decided Muy —, 1851

Per Curiam,

A ecampus police officer at Washington State University
observed s male youth, Carl Overdshl, exit a student dormi-
tory carrying & half-gallon bottle of gin, Because Washing-
ton law forbids possession of aleoholic beverages by persons
under 21, Wash. Rev. Code § 66.44.270,' and Overdahl ap-
peared to be under age, the officer stopped hiin and asked for
identification. Overdah] replied that he would have to re-
turn to his room to obtain identification. The officer accom-
panied him.?

The room was approximately 11 by 17 feel aud located on
the 11th floor of the dormitory. The respondent, Overdahl’s
roommate, was in the rooni when the officer and Overdahl
arrived. The officer remained in the doorwey when Overdahl
went inside. The respondent became visibly nervous at the
sight of the officer,

While waiting. the officer observed seeds and a small pipe
lying on a table in the room. From his training and experi-
ence, he believed the seeds were marihuans and the pipe was
of 8 type used to smoke marihuana, He then went over to

3 University regulations slso forbade possession of aleoholic beveroges
on university property. Tr, 4, 34,

“While waiting for the elevator, the officer asked Overdahl his age.
Overdubl responded that he wes 10. The respondent did not mrgue in
the Washington courte or in his Brief in Oppesition bere that thie ad-
mission eliminated the need for Overdubl {o produce identification snd
thus invalidates the visit to the room.
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the table and examined the seeds snd the pipe more closely.
The pipe smelled of marihuana.

The officer inforined both students of their rights under
Miranda v. Arizong, 384 U. S, 426 (1968), and each indicated
he was willing to waive those rights. The officer then asked
whether they had any other drugs. The respondent handed
him three gimall plastic bags containing marihuana, At that
point, the officer called by radio for s=<istunee. Ouce a sec-
ond officer had arrived, the students were told a thorough

ureh of the roomy would be neoescary, The officers ex-
plained to the two students that they had an ebsolute right
to insist that the officers first obtein a warraut but thst they
eould congzent to the gearch. The officers also informed them
that any consent would have to be voluntary and they could
refuse to cousent, The respondent and Overdahl conferred
in whispers, then ammounced that they would consent. The
pearch yielded more marihuana and a quantity of lysergic
acid diethylamide (LSD).

An information charged the respondent with one count of
possessing more than 40 grams of marihuana and one of pos-
seasing LSD, both Telonies under Wash, Rev, Code § 60.50.401
(¢) (current version at Wash. Rev. Code £ 608.50.401 (d))."
A pretrigl motion to suppress the evidence seized in the room
was denied. The respondent was convicted after a beuch
trisl. On appes], the Washington Court of Appeals upheld
the search and sffirmed. 24 Wash. App. 383, 600 P. 2d 1316
(1979).

The Supreme Court of Washington reversed. 94 Wash. 2d
711, 616 P, 2d 971 (1980). It held that, although the officer
properly had plsced Overdahl under srrest and followed him
to the dormitory room, he had no right to enter the room.
There was no indication that Overdshl might seize & weapon
or destroy evidence (the gin bottle), and, with the officer
hlocking the only exit froin the room, there was no possibility

% Overdshl was tried with the respendest for possssing maritvans and
also was convicfed. The charges aguinst him were dismissed while the
cnst wae pending before the Bupreimwe Coort of Washington,
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of escape, Because no exigenl circumstance required the
officer to enter the room and thus view its interior, his scizure
of the seeds and the pipe did not fall within the “plain view”
exception to the warrant requirement; that exception re-
yuires some prior justification for the officer's being where he
sees the contraband, In addition, because the respondent
and Overdahl's consent to the subsequent scarch of room was
the fruit of the «Meer’s initial entry, the contraband found
during that ch should have Leen suppressed as well*

Three Justices dissenied. They believed it was full;, rea-
sonsble for a police officer to keep Overdhl, an arresies, in
sight at sll times, including while he entered the room. The
officer therefore had a legitimate reason, in the view of the
dissenters, for being in the place where he discovered vuntra-
Land in “plain view.”

We believe the Supreme Court of
washington erred 1in holding that the
officer had no right to stand in the
doorway. That court concluded that the
officer, having lawfully placed Overdahl
under arrest, could follow him to his room.
The Fourth Amendment does not deny a police
officer who lawfully has taken a person
into custnd:i the authority to keep that
individual in sight. The absence of an
affirmative indication that a particular
arrestee might reach for a weapon, destroy
evidence, or escape does not vitiate that
authority. See Pennsylvania v, Mimms, 434
u.s. 10 ,lOE-llﬂ_rl'H%!_ﬂlTite “Btates v.
Robinson, 414 U.8. 218, 234-236 (1974).
Here, the officer did not, upon his
arrival, undertake a complete search of the

* Although Art, I, §7 of the Washington Coustitution provides that
"[n]o persort shull be disturbed in his private affuirs, or his home in-
vaded, withowt authority of law,” the rourt uever vited that provision,
It did repeatedly refer to the Fourth Amendment and cuser construing
it; therefore it is clenr the court did pot rest ity decision on an independ-

ent stute ground,
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room, including areas completely out of
reach of the arrestee, Ct. Chimel wv.
California, 395 U©U.8. 752, 76 (1969).
Rather, with appropriate restraint, he
remained at the door, entering no farther
than was necessary to keep the arrested

person in view. /Tt was only by chance tha

HHe officer, from this vantage point,
observed on a table what he believed was
cont nd.

Nothing in the Fourth Amendme

prohibited the officer from being where he
was when he made the c¢ritical observation
in this case. Accordingly, we grant the
petition for & writ of certiorari, vacate
the Judgment of the Supreme Court of
Washington, and remand the case for further
proceedings not inconsistent with this

opinion.
It is =0 ordered.

L FN omITTED]
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CHAMBERSD OF "

JUSTICE BYRON R

\D Jort MW QV};‘ALQ, June 11, 1981

Wl

’Q MEMORANDUM TO THE CONFERENCE

Re: No. 80-1349, washington v. Chrisman

In response to the Chief Justice's c¢irculation, I
should say that the Chief Justice previously asked me
whether I would be able to Jjoin his opinion if he made
essentially the same changes he proposes in his circulation.
I responded that the proposed changes did not overcome our
differences in this case, and I countered by suggesting that
the last two paragraphs of the opinion be mﬂdlfled to read
as follows:

"We believe the Supreme Court of Washington erred
in holding the officer had no right to stand in the
doorway. That court concluded that the officer had
lawfully placed Overdahl under arrest and therefore
was permitted to follow him to his room. The Fourth
Amendment does not deny a police officer who lawfully
has taken a person into custody the authority to keep
“that individual in sight. The absence of an
affirmative indication that a particular arrestee
might reach for a weapon, destroy evidence, or attempt
to escape does not vitiate that authority. See
Pennsylvania v. Mimms, 434 U.S., 106, 109-110 (1977);
United States wv. Robinscon, 414 U.S. 218, 234-236
{1973). Here, the officer did not, upon his arriwval,
undertake a complete search of the room, including
areas completely out of reach of the arrestee, Cf,
Chimel v. California, 395 U.S. 742, 763 (1969).
Rather, with what seems to us appropriate restraint,
he stood in the doorway, proceeding no farther than
was necessary to keep the arrested person in view. It
was only by chance that, from this vantage point, the
officer observed on a table what he believed was
contraband.




Nothing in the Fourth Amendment prohibits the
officer from being where he was when he made this
observation. If the officer was 'in' the room we are
quite sure he was legally there; and if from that
vantage point he reasonably believed that what he saw
on the table was contraband, he could seize that
material without a warrant, Our 'plain view' cases

cate as much. On the other nd, 1f he was not ﬂﬂkj‘
%@ room, the Elaln view doctrine would 11;103 :
self ]us 1fy his_ g_ntr into e rcom even 1f He ha So
probable —cause to be ieve saw was }‘w‘.ﬁlw
o nd. A warrantless entr:.r would be proper only
if there were exigent circumstances, which may or may
not have been present in this case. Accordingly, we
grant the petition for writ of certiorari, vacate the
judgment of the Supreme Court of Washington and remand

the case for further proceedings not inconsistent with
this opinion."

As I understand it, the Chief Justice found my
suggested revision unacceptable because it recognizes that
although an officer's lawful observations from outside a
dwelling may give him probable cause to believe that there
is incriminating evidence inside the dwelling, the plain
view doctrine alone does not justify a warrantless entry to
seize that evidence. I would rather grant the petition for
a writ of certiorari and hear the case than join the per
curiam with the Chief Justice's suggested revision. I
believe the Washington Supreme Court would interpret the
Chief Justice's opinion as strongly suggesting that whether
or not the officer had "entered" the room by standing in the
doorway, the plain view doctrine alone permitted him to
seize these items without a warrant.

,é_,,‘fi? e’
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I still would like to correct the primary defect of
the Washington Supreme Court's decision--i.e., its
holding that a police ocfficer may not keep an arrestee
in sight--without using the"poor” facts of this case for
resolving, one way or another, whether a warrant is
required to enter a dwelling when contraband is seen in
"plain view" from the outside. Therefore, I am willing
to add a footnote expressly saying that other elements
of the "plain view" doctrine remain unresolved in this
case, I am not willing, however, to go along with
Byron's proposed final paragraph, which, as I read it,
would decide that a warrant ordinarily is needed under
such circumstances. 1 continue to disagree with that j

position, and Potter, Harry, lLewis, and Bill Rehnquist
gseemed to share my view.

I do not know how the Washington Supreme Court will
resolve this question, if Chrisman raises it. I still
am convinced that (a) we need not reach this issue in
this case and (b) we would be better off addressing it
in a case without so many factual problems.

Regards,
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Pra CUuniaM.

A campue police officer at Washinglon State Tniversity
observed a male youth, Carl Overdahl, exit & student dormi-
tory earrying & half-gallon bottle of gin. Because Washing-
ton law forbids possession of aleoholie Leverages by persons
under 21, Wash. Rev. Code § 60.44.270,; and Overdah! ap-
peared to be under age, the officer stopped him and nsked for
identification. Overdahl replied that he would have to re-
turn to his room to obtain identification, The officer accoin-
panied him,?

The room was approximately 11 by 17 leet and located on
the 11th floor of the dormitory. The respondent, Overrdahl's
roommate, was in the room when the officer and Overdshl
arrived. The officer remained in the doorwey when Overdshl
went inside. The respondent became visibly nervous at the
sight of the officer.

While waiting, the officer observed seeds and & small pipe
lying on & table in the room. From his training end experi-
ence, he believed the seeds were marthuens and the pipe was
of & type used to smoke marihuana. He then went over lo

* Tniversity regnlations also forbude pocsession of aleoholie beverages
on universty projerix. Tr. 4, 34

" While walting for the elevator, the oficer asked Overdabl lis age,
Overdohl responded that he was 19, The respondent did not srgue i
the Wothinglon conrts or in hie Brief in Opposition here 11t this ad-
mis<ion elminuted te need for Overdall 1o produce identification nnd
thus Bnculidates the vist to the room,
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tlie table and examivned the seeds and the pipe more closely.
The pipe smelled of marihuans,

The officer informed both students of their rights under
Miranda v, Arizona, 384 U. 8. 426 (1066), and each indicated
Tie was willing to waive those rights. The officer then asked
whether they had any other drugs, The respondent handed
him three small plastic bags containing marihuana. At that
pint, the officer called by radio for ass'~vnce. Onee a see-
ond officer had arrived, the students were told a thorongh
so2rch of the roomm would be wvecessary, The officers ox-
plabied to the two students that they had an absohite pight
to insist that the officers first obtain & warrant but that they
could consent to the search. The offic rs also informed them
that any consent would have 1o be voluntary and they could
refuse to consent. The respondent and Overdahl conferred
in whispers, then announced that they would conzent. The
search vielded imore marihuana and o quantity of lyscrgie
geid diethylamide (LSD).

An information charged the respondent with one count of
possessing more than 40 grams of marihuana and one of pos-
gessing LSD, both felonies under Wash. Rev, Code § 69.50.401
{¢) (current version at Wash., Rev. Code & 69.50.401 (d))."
A pretrial motion to suppress the evidence seized in the room
was denied. The respondent was convicted after a bench
trial. On appeal, the Washington Court of Appeals upheld
the search and affirmed. 24 Wash. App. 385, 600 P. 2d 1316
(1979).

The Supreme Court of Washington reversed. 94 Wash. 2d
711, 619 P. 24 71 (1950). It held that, although the officer
properly had placed Overdahl under arrest and followed him
to the dormitory room, he had no right to enter the room.
There was no indication that Overdah] might seize a weapon
or destroy evidence (the gin bottle), and, with the officer
blocking the only exit from the room, there was no possibility

* Dverdahl was tried with the respondent for possessing marilhwana and
plso was convieted. The churges against him were dismizeed while the
ease was pending belore the Supreme Court of Washington.
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oi estape, Eecause no exigin! vicwnslauce requined the
officer to enter the room and thus view its interior, his seizure
of the seeds and the pipe did not fall within the “plain view"
exception to the warrant requirement; that exception re-
guires some prior justification for the officer’s being where he
gees the comtraband. In addition. because the respondent
and Overdshl's consent to the subsequent search of rooin was
the fivit of the officer’s initial entry, the contraband found
during that s arch should have bicen sy sod ag well
Three Justices dissented. They Lulicved it was fully res-
gonable for & police officer 1o keep Over lihl, an urr
sight at all tiines, ineluding while he eurored the room. Tl
ufficer therefore had 8 legitimste reascn. in the view of th
diszenters, for being in the pluce whtie he discovired contra-
band in “plain view.”

| In our view, the Supreme Court of
washington erred in holding that the
officer had no right to stand in the
doorway. That court concluded that the
officer, having lawfully placed Overdahl
under arrest, could follow him to his room.
|The Fourth Amendment permits a police
officer who lawfully has taken a person
jinto custody to keep that individual in
sight. The absence of an affirmative
indication that the arrestee might reach
|for a weapon, destroy evidence, or flee
does not wvitiate that authority. See
Pennsylvania v. Mimms, 434 U.S5. 106, 109-
110 ih”h United States v. Robinson, 414
officer did not, upon his arrival, under-

€ Although Art. 1, §7 of the Washinglon Constitution provides that
“[nJo pereon shall be disturbed in his private offnirs, or his home in-
vaded, without muthority of law,” the rourt pever rited that provision
It did repeatedly refer to the Fourth Amendment and cases vonstriing
it; therefore it is clear the court did not rest its deci-ion on an independ-
ent state ground,
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take a complete search of the roonm,
including areas completely out of reach of
the arrestee, Cf. Chimel v. California,
395 Uu.S. 752, 763 (1969). Rather, with
appropriate restraint, he remained at the
|lopen doorway, entering no farther than was
necessary to keep the arrested person in
view. It was only by chance that the
officer from this wvantage point--where he
was lawfully present—observed on a table
what he believed was contraband.

Nothing in the PFourth Amendment
prohibited the officer from being where he
was when he made the critical observation
in this case. Accordingly, we grant the
petition for a writ of certiorari, wvacate
the judgment of the Supreme (Court of
Washington, and remand the case for further
proceedings not inconsistent with this
opinion.

It is so ordered.

Ehet:ause the Supreme Court of
Washington held that the officer had no
right to keep Overdahl in sight, it did not
examine any other requirements for a lawful
seizure under these circumstances. These
issues are for the state courts to resclve
in the first instance,
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BENCH MEMORANDUM

To:; Mr. Justice Powell Dctober 26, 1981

From: David Levi

No. 80-1349: State of Washington v. Chrisman

Question Presented
Whether an Officer who is standing in the doorway of

an arrestee's room may enter the premises when he observes
contraband lying in plain view and when he is keeping the

arrestee in sight?

Introduction




The Court granted this petition after it was unable
to agree on a summary reversal. You joined a percuriam
prepared by the Chief. Justice White first circulated a
dissent then a concurrence. Ultimately Justices Stevens,
Brennan, White, and Marshall voted to grant and set for
argument. The case has already received far more analysis and

attention from the Court than I fear it deserves.

I. Facts and Decision Below

A, Facts

On the evening of January 21, 1978, a campus police
Officer saw defendant Overdahl walk out of a dormitory at
Washington State University carrying a half-gallon bottle of
gin. Because state law forbids possession of alcohol by a
minor, and because Overdahl appeared to be under 21, the
Officer stopped him and asked for identification. Overdahl
replied that he would have to go upstairs to his room to get
the identification. The Officer stated that he would have to
accompany him to the room.

Upon arriving at the 1llth floor of the dorm, the
Officer followed OQverdahl down the hallway to his room.
Overdahl pushed open the slightly ajar door and entered the

room while the Officer remalned in the doorway.



ﬂverdahl'jﬁ;ammate, Neil Chrisman, respondent here, was in the
room and became visibly nervous at the sight of the Officer.
After watching the two students for a few minutes,
the Officer observed seeds and a small pipe lylng on a desk.
Suspecting that the seeds were marijuana and the pipe of the
type used to smoke marijuana, the QOfficer walked to the table
to investigate more closely. The pipe smelled of marijuana.
From this point on, the facts are not essential.
Briefly, the Officer read the two roommates their rights,
received their permission to search the room, and discovered
more marijuana and a quantity of LSD. The trial court denied
a motion to suppress this evidence, and Chrisman was convicted
on a two count indictment. The court of appeals upheld the

search and affirmed.

B. Decision By the Supreme Court of Washington

The supreme court of Washington reversed. The court
found that the plain view exception to the warrant requirement
would not justify the seizure of the pipe and seeds in this

/ W
case. The ﬁlain view exception is available in two sorts of
e S R ———-—

—
situations: CEIEEE) it permits the warrantless seizure of
incriminating evidence discovered in a search of an area for
other specified items pursuant to a valid warrant; fecond] it
permits the wnrriﬁtlunn seizure of items discovered

inadvertently after an intrusion otherwise excepted from the
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warrant requirement. Coolidge v. New Hampshire, 403 U.S. 443

(1971) .

In either of the two situations, the Officer must

have a prior justification for intrusion.

The court found no justification for the Officer's

intrusion into the room:

The record if in conflict as to whether [the offier]
stood in the doorway and then entered the room or
whether, while in the doorway, he was in fact in the
room. We need not, however, let the result be
determined by such niceties. The police Officer_ was

in the room at the time he observed the seeds and

pipe. The question is: Did he have a right to be
there?

Although Overdahl was placed under arrest outside of the dorm

and continued to be under arrest when accompanied by the

Officer to the room, the fact of arrest alone did not give the

Officer the right to enter the room without a warrant. Nor

were there exigent circumstances requiring the Officer to

enter the room: there was no evidence that the QOfficer was in

any danger, that the bottle of gin was about to be destroyed,

or that Overdahl was about to flee., Had the Officer not been

"in" the room--i.e. in the doorway--he would not have seen the

pipe and seeds, and the evidence must be suppressed. Under

this extreme holding, the Officer should have remained outside

the room with his back to the door.

The three dissenters attacked the majority for

failing to "explain convincingly ... why the Officer was not

S 2



entitled to keep the arrested person within his sight." It is
well established that if a defendant is arrested at his
T el
dwelling and asks to go to another room the police may search
o s Al - e

e |
that room before or after granting the request., United States

V. Mason, 523 F.2d 1122, 1126 (D.C. Cir. 1975). If the
Officer could have searched the room, he certainly had the
right to enter it. Similarly, it is well established that if
a defendant is arrested at his dwelling, and is permitted to
go to another part of the dwelling for some purpose, the
police may accompany him and any evidence inadvertently
observed is admissible under the plain view doctrine. United

States v. Di Stefano, 555 F.24 1094, 1101 (CA2 1977).

In sum, the disagreement within the court below may
be stated as follows: Absent exigent circumstances, does an
Officer have the right to accompany a person who has just been

arrested onto the arrestee's premises?

II. Analysis

A. The Colloguy Between the Chief and Justice White

The Chief's first draft held that:

the Fourth Amendment does not deny a police Officer
who lawfully has taken a person into custody the
authority to keep that individual in sight. The
absence of an affirmative indiciation that a
particular arrestee might reach for a weapon or
attempt to escape does not wvitiate that authority.

Te
%



See Pennsylvania v. Mims, 434 0.S5. 106, 109-110
(1977) ... The Officer did not undertake a complete
search of the room ... Rather, with appropriate
restraint, he remained at the door... It was only be
chance that the Officer observed on a table what he
recognized at once to be contraband. This is a
classic case of evidence found in plain view when a
police OQfficerr, for unrelated and entirely
legitimate reasons, obtains access to someone's
privat area."

Thus, the Chief proposed to adopt the position of the dissent
below: An Officer may keep an arrestee in sight, and may
enter the premises in order to do so. Justices Powell,
Stewart, and Rehnquist joined.

Justice White dissented. He argued that the Officer
had a right to stand in the doorway and had a right to observe
the seeds and pipe from that vantage., But having seen the
drugs, the Officer did not have a right "to enter the
dormitory room without a warrant to examine and seize those
items.® He characterized the Chief's per curiam as holding
that a "warrantless entry and seizure was justified by the
‘plain view' doctrine." Justice White's concern was that the
Court's holding would permit a police Officer who passes by
the open door of a dwelling and witnesses contraband to enter
the home and seize the evidence without a warrant.

Justice White's dissent is noteworthy for two

points--1I would say Eg;léwn errors:‘

e e e ™

ﬂ|ﬂ below, he argues that the Officer was

unlike the court
ot "in®" the room when

a observed the drugs. Whereas the court below did not

W=
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believe that the case should turn on such a "nicety," Justice
White insists that indeed it should. econd, UDustice White
appears to mischaracterize the holding of the per curiam
opinion. That opinion does not hold that the plain view
doctrine justifies a warrantless entry; it holds that the
Officer's need to maintain control of person who has been
arrested justifies entry.

In response to Justice White's dissent, the Chief
added a footnote (footnote 5) to the effect that the Officer
was "in the room" when he stood in the doorway and second that
"exigent circumstnces" justified the seizure since had the
Officer 1left to get a warrant, Chrisman might well have
destroyed the evidence.

After the Chlef was unable to get a sixth vote, he
re-wrote the per curiam in an effort to allay Justice White's
fear that the plain view doctrine was being extended. 1In the
revision, the Court holds only that the Officer had a right to
keep a lawfully arrested person in sight regardless of whether

exigent circumstances existed. Thus the Officer properly

observed the pipe and seeds. Whether he then properly seized

the pipe--because he was already "in the room™ or because
exigent circumstances existed--would be for the state courts
to determine on remand.

Justice White was not mollified. He had suggested
the following language which the Chief had not been willing to

include:

The
s



"If the Officer was "in" the room we are guite sure
he was 1legally there; and if from that wvantage
point he reasonably believed that what he sagw on
the table was contraband, he could seize that
material without a warrant. On the other hand, if
he was not "in" the room, the plain view doctrine
would not {tself justify his entry into the room
even if he had probable cause to believe that what
he saw was contraband. A warrantless entry would be
proper only 1f there were exigent circumstances,
which may or may not have been present in this
case,"

The Chief would not include this paragraph becasue he did not
wish to decide on the peculiar facts here whether the plain
view doctrine would or would not authorize a warrantless entry
when an Officer sees contraband inside a dwelling through an
open door or window.

Justice White did ﬁhift_ﬂig pns{E}on, hnwever,‘EP

e T

the point of concurring in the judgment. 1In his concurrence
f— e e S,
he arqued that the Officer was properly in the doorway and had

properly observed the pipe and seeds. But he argued the
Officer had not entered the room by simply standing in the
doorway and his warrantless entry into the room could not be
justified by the plain view doctrine. The only justification
would be if the QOfficer had probable cause to believe that the
items were contraband and if exigent circumstances justified
an immediate seizure of the items. Justice White opposed the
majority's holding that "as a matter of law ... any police
Officer who stands in the open doorway of a home has "entered"

the home" because under such a rule the Officer might then

AR L



"intrude into a home without a warrant to seize any
incriminating evidence or contraband that he is able to see
while standing in the doorway." &As the Court stated in
Coolidge: "plain wview alone is never enough to justify the
warrantless seizure of evidence," Justice White would remand
for a determination whether the exigent circumstances existed

in this case.

B. Resolving the Difference

The Court is very close to an agreement on this

case., Apparently all of the Justices agree that the Officer
| e — - Wl

properly stood in the door Eﬂf that he properly saw thgq?eeds
1£E_—EEE_,E£EF' Significantly, even Justice White would
apparently agree that had it been necessary for the Officer to
take a couple of steps intc the room in order to maintain
Overdahl within sight, the Officer could have then picked up
the items under the plain view doctrine.

The Court may not be in agreement as to whether the
plain view doctrine itself permits a warrantless entry as, for
example, when an Officer sees contraband inside of a dwelling
through an open door. At the least, the Chief is reluctant to
decide this guestion on these facts and in the setting of a
college dormitory. And the Court is not in agremement as to

whether an Cfficer is "in" the room when he stands in the

doorway. Justice White fears that under such a view a
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policeman who sells raffle tackets from the doorway will then
be able to march into the residence if he sees contraband from
the doorway without first obtaining a warrant and without any
exigent circumstances.

But I doubt that either of these two disagreements
#significant in the context of the facts of tis case. Here
the Officer was accompanying a person whom he had lawfully
arrested. As the dissent below argqued, had the Officer

arrested Overdahl in his home and had Overdahl asked to go to

another room in the house, the Officer could have accompanied
e P S

him, could have seized anything in plain view, and could have

2 e e e
searched the room both before and after the defendant was
e S — e it

permitted to go into it. For his safety, the Officer must be

able to maintain an arrestee in sight and must be able to
control the area around the arrestee. The officer in this
case apparently believed that he could best maintain contrel
of the room and its two occupants by standing in the doorway.
In this setting, I think that the officer is "in" the room--
whether he is in the doorway or two steps into the room--and
anything the officer sees is subject to the plain view
exception. Certainly one's expectation of privacy in a room
is considerably lessened following an arrest and after an
officer has taken up a position from which he may view the
arrestee's every move and from which he may intervene if need

h.
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This does not mean that an officer who B5ees
contraband through an open doorway or who stands in the
doorway of a house would be given the same leeway to enter the
dwelling and seize items in plain view. I think one can make
a strong argument that an officer who sees contraband--as
opposed to incriminating evidence--is seeing the perpetration
of a crime and may enter a dwelling to seize the centraband.
But the Court does not need to decide that gquestion on this
case,

To accept Justice White's approach would involve the
Court in making the sort of artificial distinctions so common
already to the fourth amendment, Thus if the officer had
taken one step forward when accompanying Overdahl, Justice
White would decide the case differently. Had the officer
needed to peer around a corner and so had come forward into
the room, or had the table been by the door, the case might be
different. 1In this way the architecture of the room and the
placement of the furniture would determine application of the
fourth amendment.

One could argue in response that when an officer

gsteps into a room for the purpose of examining what he

suspects are drugs the matter should be treated differently
than when the officer steps in to maintain control of the
arrestee and then sees the drugs. But there are at least
three problems with adopting such a rule. First, the rule

won't be of any effect in reality: the officer will =imply



testify that he came into the room to keep any eye on the
arrestee. Second, such a rule "penalizes" officers who show
restraint and do not come barging into the room. 1In the
future officers will simply act in a more intrusive fashion to
begin with. And finally, the distinction hinges on the fact
that the officer was standing at the entrance of the room
rather than just inside the threshhold when he saw the
suspicious items, That the case should turn on this
difference seems to make little sense, If the Officer was
content to stand at the doorway it was because he could
maintain control from that vantage and could see the
arrestee's every move. In these clrcumstances the officer is
every bit as much "in" the room as if he had taken a couple of
steps forward. 1In either case the intrusion has occurred, and
has occurred lawfully, while the expectation of privacy has
been destroyed.

In sum, it is the factor of a’lawful arrest that so

g —_—

distinguishes this case. By holding that an officer who has

e

Placed a person under arrest may accompany that person into

his dwelling and into any room in to which he goes, and by
holding that the officer may then seize anything in plain
view, I do not think that the Court is creating an exception
to the warrant requirement that should trouble Justice White.
Such a holding comports with commonsense and the purposes of
the plain view exception, and does not decide the case in

which an officer sees contraband through an open door but
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where no arrest has been made. That question can wait for a
less idiosyncratic set of facts.

Of course the Court could hold simply that the
officer could stand at the doorway and look into the room.
That was the Chief's approach in his second effort and such a
holding is enough to vacate and remand. It would then be left
to the state courts on remand to decide if there were exigent
circumstances justifying the seizure of the items or whether
the fact that the officer was maintaining watch over an
arrestee permitted him to enter the room without a warrant and

regardless of whether exigent circumstances exlisted.

I1I. Arguments of the Parties

A. Chrisman

Chrisman makes many of the arguments Justice White
has made. In addition, he suggests that the decision below
can be understood to rely on the state constitution and
therefore rests upon an independent and adequate state ground.
But Chrisman has no evidence of such a basis except for a few
citations in the opinion to state cases. By contrast, the
opinion relies heavily upon decisions of this Court and
nowhere indicates that its holding is one of state law.

Chrisman also argues that the officer had no right
to ask Overdahl for identification without first advising him

of his rights. The act of giving the identification to the
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officer would have been a testimonial act relevant to the
offense of possession of alcohol by a minor. But this
argument does not appear to have been raised below; if the
argument has any wvalidity, and if Chrisman has standing to
make it, it can be offered on remand.

Finally, Chrisman argues that there were no exigent
circumstances requiring the officer to act immediately without
a warrant. The room was under control; the officer was in
communication via walkie-talkie with other officers who could
have aided him in maintaining the status quo while a warrant
was obtained.

B. The State

In addition to arguing that the fact of an arrest
permitted the officer to enter the room, the state argues that
there were exigent circumstances requiring the officedr to
enter the room and seize the contraband. The state agrees
with Justice white that at the time the officer made his
observation of the drugs, he was not "in" the room. But
Overdahl had left the door open, giving the officer a view of
the room and removing any expectation of privacy. The room
was in "open view" and the officer was entitled to lock in.
Seeing the drugs, and in view of Chrisman's nervousness and
the 1likelihood that the contraband would be detroyed, the
officer properly entered the room wunder the exigent
circumstances exception. The officer could not have left to

obtaln a warrant in these circumstances. Moreover, the






seizure of the items or whether the fact that Overdahl was

under arrest justified the officer's entry into the room.

24 The Court may hold that when an officer ’

accompanies an arrested person to his dwelling, and takes up a
position from which he can watch the arrestee and maintain
control of the situation, he may selze any contraband items
that he can see from his vantage point. This was the Chief's

approach in his first opinion.

I think either approach would be proper. The first
has the advantage of caution; the second of providing more

guidance.

03
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SUPREME COURT OF THE UNITED STATES

No, B0-134%

WASHINGTON, PETITIONER v.
NEIL MARTIN CHRISMAN

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF WASHINGTON

[Movember —, 1881]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

We granted certiorari to consider whether a police officer
may, consistent with the Fourth Amendment, accompany an
arrested person into his residence and seize contraband
discovered there in plain view.

i

On the evening of January 21, 1978, Officer Daugherty of
the Washington State University police department ob-
served Carl Overdahl, a student at the University, leave a
student dormitory carrying a half-gallon bottle of gin. Be-
cause Washington law forbids possession of aleoholic bever-
ages by persons under 21, Wash. Rev. Code §66.44.270, and
Overdahi appeared to be under age,' the officer stopped him
and asked for identification. Owerdahl said that his identifi-
cation was in his dormitory room and asked if the officer
would wait while he went to retrieve it. The officer an-
swered that under the circumstances he would have to ac-

In addition, University regulations prohibit possession of aleoholic bev-
erages on University property. Tr. 4, 84. At the suppression hearing,
Cfficer Daugherty testified that, because of these regulations, he wouid
have stopped Overdahl without regard to his age. Tr. 10.
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company Overdahl, to which Overdahl replied “0.K."”

Overdahl’s room was approximately 11 by 17 feet and lo-
cated on the 11th floor of the dormitory. Respondent Chris-
man, Overdahl's roommate, was in the room when the officer
and Overdahl entered. The officer remained in the open
doorway, leaning against the doorjamb while watching Chris-
man and Overdahl, He observed that Chrisman, who was in
the process of placing a small box in the room’s medicine cabi-
net, became nervous at the sight of an officer.

Within 30 to 45 seconds after Overdahl entered the room,
the officer noticed seeds and a small pipe lying on & desk 8 to
10 feet from where he was standing. From his training and
experience, the officer believed the seeds were marijuana
and the pipe was of a type used to smoke marijuana. He en-
tered the room and examined the pipe and seeds, confirming
that the seeds were marijuana and observing that the pipe
smelled of marijuana.

The officer informed Overdahl and Chrisman of their rights
under Miranda v. Arizona, 384 U. S.lﬁ{l!ﬁﬁ),whw—
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Respondent was charged with one count of possessing
more than 40 grams of marijuana and one of possessing LSD,
both feloniea under Wash. Rev. Code §69.50.401 (c) (current
version at Wash. Rev, Code §69,50.401(d) (Supp. 1981)). A
pretrial motion to suppress the evidence seized in the room
was denied; respondent was convicted of both counts. On
appeal, the Washington Court of Appeals affirmed the con-
vietions, upholding the validity of the search. 24 Wash.
App. 385, 600 P, 2d 1316 (1979).

The SBupreme Court of Washington reversed. 94 Wash. 2d
711, 619 P. 2d 971 (1980). It held that, although Overdahl
had been placed under lawful arrest and “there was nothing
to prevent Officer Daugherty from accompanying Overdahl
to his room,” the officer had no right to enter the room and
either examine or seize contraband without a warrant. The
court reasoned there was no indication that Overdahl might
obtain a weapon or destroy evidence, and, with the officer
blocking the only exit from the room, his presence inside the
room was not necessary to prevent escape. Because the offi-
cer’s entry into the room and his observations of its interior
were not justified by “exigent circumstances,” the seizure of
the seeds and pipe were held not to fall within the plain view
exception to the Fourth Amendment’s warrant requirement.
The court went on to hold that because the students’ consent
to the subsequent search of the room was the fruit of the offi-
cer’s initial entry, the contraband found during that search
should also have been suppressed.”

Three Justices dissented. They concluded it was reason-
able for a police officer to keep an arrested person in sight at
all times; accordingly, the officer had a legitimate reason for

*Although Art, I, 87 of the Washington Constitution provides that
“In]Jo person shall be disturbed in his private affairs, or his home invaded,
without authority of law,"” the court never cited that provision. It did re-
peatedly refer to the Fourth Amendment and cases construing it. While
respondent urges that we “treat the case as having been decided under the
Washington Constitution,” it is clear that the court did not rest its deciaion
on an independent state ground.
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being in the place where he discovered the contraband, and
was entitled, under the plain view doctrine, to seize it.
We granted certiorari, — U. 8. —— (1981), and reverse.

11
A

The “plain view" exception to the Fourth Amendment war-
rant requirement permits a law enforcement officer to seize
what clearly is evidence or contraband when it is discovered
in a place where the officer has s right to be. Coolidge v.
New Hampshire, 403 U. 8. 443 (1971); Harris v. United
States, 390 U. 8. 234 (1968). Here, the officer had placed
Overdahl under lawful arrest, and was therefore authorized
to accompany him to his room for the purpose of obtaining
identification.® The officer had a right to remain literally at
Overdahl's elbow at all times; nothing in the Fourth Amend-
ment is to the contrary.

The central premise of the opinion of the Supreme Court of
Washington is that Officer Daugherty was not entitled to ac-

*The trial court found that it was Overdahl who proposed to retrieve
the identification, and, after being informed that Officer Daugherty would
have to accompany him, agreed to the officer’s presence. Respondent
nevertheless claima that Overdahl was “coerced” to return to the room in
violation of the Fifth Amendment, because he was in custody and had not
vet been advised of his rights under Miranda v. Arizona, 384 U. 8. 426
(19668). He argues that since identification would serve as proof of Over-
dahl's age—an element of the offense for which he had been arrested—the
officer could not ask him for this “incriminating” evidence without first ad-
vising him of hie rights to counsel and to remain silent.

Assuming, arguendo, that Overdahl's Fifth Amendment rights were vio-
lated in some fashion, thia does not vitiate the legality of his arrest, nor
does it undereut the officer’s right to maintain custody over an arrested
person.  The failure to give “Mironda warnings" might preclude introdue-
tion of incriminating statementa made by Overdahl while in custody; but no
such statements are even peripherally involved in this case. The act of
going to the room was neither “incriminating” nor & “testimonial communi-
cation.” Cf. Fisher v. United States, 425 1. 8. 891, 408-414 (1976).
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company Overdahl from the publie corridor of the dormitory
into his room, abgent a showing that such “intervention” was
required by “exigent circumstances.” We disagree with this
novel reading of the Fourth Amendment. The absence of an
affirmative indication that an arrested person might have a
weapon available or might attempt to escape does not dimin-
igh the arresting officer’'s authority to maintain custody aver
the arrested person. See Pennsylvania v. Mimms, 434
U. 8. 106, 109-110 (1977); United States v. Robinson, 414
U. 8. 218, 234-236 (1974). Nor is that authority altered by
the nature of the offense for which the arrest was made.

Every arrest must be presumed to present a risk of danger
to the arvesting officer. Cf. United States v. Robinson,
supra, at 234 n, 5. There is no way for an officer to predict
reliably how a particular subject will react to arrest or the
degree of the potential danger. Moreover, the possibility
that an arrested person will attempt to escape if not properly
supervised is obvious, Although the Supreme Court of
Washington found little likelihood that Overdahl could escape
from his dormitory room, an arresting officer’s custodial au-
thority over an arrested person does not depend upon a re-
viewing court’s after-the-fact assessment of the particular ar-
rest situation. Cf. New York v. Belton, — U. 8. —,
—— (1981); United States v. Robinson, supra, at 235,

We hold, therefore, that it is not “unreasonable” under the
Fourth Amendment for a police officer, as & matter of rou-
tine, to monitor the movements of an arrested person, as his
judgment dictates, following the arrest. The officer's need
to ensure his own safety—as well as the integrity of the ar-
reat.—mcumpe]hng Such surveillance is not an impermissi-
ble invasion of the privacy or personal liberty of an individual
who has been arrested.*

*Indeed, were the rule otherwise, it is doubtful that an arrested person
wonld ever he permitted to return to his residence, no matter how legiti-
mate the reason for doing so. Such & rule would impose far greater re-
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It follows that Officer Daugherty properly accompanied
Overdahl into his room, and that his presence in the room
was lawful. With restraint, the officer remained in the door-
way momentarily, entering no farther than was necessary to
keep the arrested person in his view. It was only by chance
that, while in the doorway, the officer observed in plain view
what he recognized to be contraband. Had he exercised his
undoubted right to remain at Overdahl’s side, he might well
have observed the contraband sooner.

B

Respondent nevertheless contends that the officer lacked
authority to seize the contraband, even though in plain view,
because he was “outside” the room at the time he made his
observations. The Supreme Court of Washington noted that
“[tlhe record is in conflict as to whether Officer Daugherty
stood in the doorway and then entered the room or whether,
while in the doorway, he waa in fact in the room.” It con-
cluded, however, that it “need not . . . let the result be deter-
mined by such niceties,” and assumed for purposes of its deci-
gion that the officer “was in the room at the time he observed
the seeds and pipe." We agree that on this record “such
niceties” are not relevant. It is of no legal significance
whether the officer was in the room, on the threshold, or in
the hallway, since he had a right to be in any of these places
a8 an incident of a valid arrest.

Respondent's argument appears to be that, even if the offi-
cer could have stationed himself “inside” the room had he
done so immediately upon Overdahl’s entry, his 30- to 45-sec-
ond hesitation was fatal; and that having chosen to remain in
the doorway, the officer was precluded from proceeding fur-
ther to seize the contraband. We reject this contention.
Respondent's argument, if aceepted, would have the per-
verse effect of penalizing the officer for exercising more re-

strictions on the personal liberty of arrested individuals than those oeca-
sioned here,
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gtraint than was required under the circumstances. More-
over, it ignores the fundamental premise that the Fourth
Amendment protects only against unreasonable intrusions
into an individual's privacy. Cf. Katz v. United States, 389
1. 8. 347 (1967).

The “intrusion” in this case occurred when the officer, .
quite properly, followed Overdahl into a private area to &
point from which he had unimpeded view of and access to the
area's contents and its occupants. His right to custodial con-
trol did not evaporate with his choice to hesitate briefly in the
doorway rather than at some other vantage point inside the
room. It cannot be gainsaid that the officer would have had
unrestricted access to the room at the first indication that he
was in danger, or that evidence might be destroyed—or even
upon reassessment of the wisdom of permitting a distance be-
tween himself and Overdahl.

We therefore conclude that, regardless of where the officer
was positioned with respect to the threshold; he did not aban-
don his right to be in the room whenever he considered it es-
sential. Aecordingly, he had the right—and duty—to act as
soon as he observed the seeds and pipe.® This is a classic
instance of evidence found in plain view when a police officer,
for unrelated but entirely legitimate reasons, obtains access
to an individual’s area of privacy. The Fourth Amendment
does not prohibit seizure of evidenee of criminal conduct
found in these circumstances.*

II1

*The circumstances of this case distinguish it totally from one in which
an officer, chancing by an open doorway to a residence, observes what he
believes to be contraband ingide. We therefore need not congider what, if
any, added constraints are placed on an offieer’s ahility to enter a residence
to seize contraband in such a situstion.

"In light of our disposition, we need not decide whether, as the Wash-
ington Court of Appenls held, the likelihood that the contraband would be
destroyed constituted an “exigent cireumstance” independently justifying
the offlcer's entry inta the room.
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Since the seizure of the marijuana and pipe was lawful, we
have no difficulty coneluding that this evidence and the con-
traband subsequently taken from respondent’s room was
properly admitted at his trial. Respondent voluntarily pro-
duced three bags of marijuana after being informed of his
rights under Miranda v. Arizona, 384 U. 8. 426 (1966). He
then consented, in writing, to a search of the room, after be-
ing advised that his consent must be voluntary and that he
had an absolute right to refuse consent and demand procure-
ment of 2 search warrant. The seizure of the drugs pursuant
to respondent’s valid consent did not violate the Fourth
Amendment.’

The judgment of the Supreme Court of Washington is re-
versed and the case is remanded for further proceedings not
incongistent with this opinion.

So ordered.

"We reject as utterly frivolous the respondent’s contention that, on the
facts presented here, Officer Daugherty was required to knock and an-
nounce his presence at the doorway prior to entering the room.
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