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ERY* Flor1da = plalns because a state appellate court

held that 65 pounds of marjijuana taken from resp's luggage after
an airport stop based on a "drug courier profile" were
inadmissible.

FACTS AND HOLDING BELOW: Two Dade County narcotics officers

stopped resp after he left an airline ticket counter in the Miami
Internaticnal Airport. Their stop was based on a "drug courier
profile" which Dade County officers adapted from the DEA profile

used in United States v, Mendenhall, 446 U.5. 544 (1%80). 1In
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this case four of resp's characteristics matched the profile: (1)
He had two heavy American Tourister luggaqge baqg {the smuagler's
standard brand); (2) He appeared nervous and as if he might be
loocking for police officersy (3) He paid for his ticket to New

. York with cash; (4) He wrote only the name "Holt" on the baggage
rather than adding his address. The officers identified
themselves and asked resp {f he had a moment to talk anéd he said

— e

yes. They asked to see his plane ticket and some other
—p
identification and he complied, The ticket was also in the name
"Holt" while his driver's license jidentified him as "Mark Rover,"
Asked about the discrepancy, resp sald that he had a friend make
the reservation for him. He was apparently not asked why he put
"Holt" on his bags.

The officers told resp that they suspected he was

transporting narcotics. Without returning his plane ticket, they

asked him to accompanv them to a nearby room. He accompanied

EEEP' One of the officers, without asking, retrieved resp's bags
and brought them te the room, which was a large closet with a
small desk and two chairs. It was about fortv feet from the spot
where the officers approached resp.

In the room the officers asked whether he would open his

suitcases. An officer testified that resp then took a key and

opened one aof the suitcases. (Resp testified that he had emptied
his pockets at the officers' reguest and that they opened the
suitcase.) The other suitcase had a combination lock. Resp said
he did not know the combination, but agreed to let the officers
open it. One of them opened it with the ajd of a screwdriver,

Marijuana was found in both bags.
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Resp lost a motion to suppress the marijuana. The court
found that resp had consented to the searches. As a separate
ground, it concluded that there was no time to obtain a search
warrant before resp's plane left. A panel of the Florida Court
. of Appeals for the Third District affirmed that decision. The
- panel consisted of twn senior judges and a dissenting active
iudge, The Florida Court of Appeals for the Third District then

met en banc and unanimously reversed the panel. Poyer v. State,

389 So.2d 1007 (1980).

The en banc court reijected the trial court's conclusion that
resp had voluntarilv consented to the search. The court first
found that resp was involuntarily confined at the time the
suitcases were openecd since he had been told he was suspected of
transporting narcotics, taken to a small room, and the police had
both his ticket and Juggace. The court then found that there was
no probable cause for the arrest. It stated that "a mere
similarity with the contents of a drug courier profile is
ingufficient even to constitute the articulable suspicion

required for a Terry stop. E.g., Reid v. Georgia ...; contra
Dnited States v. Mendenhall, supra (opinion of Powell, J.,.

concurring in part, concurring in the judgment)." 389 So.2d at
1019, The court went on to say that even were the rule
otherwise, no probable cause existed in this case despite the
discrepancy between the name on resp's bag and ticket and the
name on his driver's license. Therefore the court concluded that
the resp's consent was tainted and invalid. The court summarily
rejected the trial court's other ground--that exigent

circumstances justified the search--since exigent circumstances
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justify a fallure to obhtain a warrant but do not take the place
of probable cause,

The Florida Supreme Court declined to review the en
banc decision.

CONTENTIONS: Petr contends that this case is governed by

Mendenhall. WNotina the "contra® signal preceding the appellate

court's citation of Mendenhall quoted above, petr argues that
stops based on similarity to a "drug courier profile"™ are
permissible., As in Mendenhall the resp was found upon
questioning to be travelling under a different name and
accompanied the officers to a room for further questioning
without protest.

Petr contends t Reid v. Georqgia, 448 U.5. 438 (1980),

created confusior”but is reconciliable. In Reid the Court held
that a Georgla court erred in concluding that a seizure based on
a drug courier profile was lawful. On remand from Reid, petr
notes that the Georgia court found the seized drugs admissible
because the defendants in that case had voluntarily consented to
a search. Resp consented in this case as well, petr argues, and
therefore the marijuana should have been found admissible.
Moreover, petr argues, the Third District of the Florida
Court of Appeals has repeatedly reversed trial court admissions
of drugs seized in the Miami International Alirport. Since Miami

is a major narcotics terminal, efforts to slow the flow of drugs

have been seriously disrupted. Because Mendenhall and Reid have

not fully resolved matters, petr contends that the Court should
hear this case and make clear that stops based on similarity to a

"drug courler profile" are permissible,
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Resp arqgues that the opinion below is consistent with

Mendenhall. The "contra" citation was mere dicta because the

court below did not base 1ts decision on the uﬁlawfulness of the
stop. Instead the opinion rests on the conclusion that resp had
been arrested without probable cause at the time he consented to
; the search. Resp notes that the officer stated at the

suppression hearing that he did not have probable cause to arrest

resp unti]l he opened@ the suitcases, Mendenhall is

distinguishable because resp was told he was suspected of
carrying drugs and the officers had his plane ticket and his

luggage. Furthermore, in Mendenhall the defendant was

affirmatively told that she could withhold her consent to be
gsearched. Resp could not have reasonably thought he was free to
leave.

DISCUSSION: The Court has repeatedly declined to review

opinicons of the Third District of the PFPlorida Court of Appeals
suppressing the fruits of airport searches, mest recently in

Florida v. Harrison, No. B0-1449, cert. denied 5/4/8]1 (CJ and HAB

would grant; WHR voted off the record to grant). Unlike

Harrison, the opinion below was clearly based on federal law and
e e e

is not a candidate for remand under California v. Krivda, 409

U.5. 33 (1972).

Interpretation of of Mendenhall is difficult, in part

because only Justice Rehnquist joined the part of Justice

A
Stewart's opinion concerning whether the defendant was "seiZed"

s

e ——

by the officers who stopped her in the airport terminal based on
e

a drug courier profile. Justice Powell, joined by the Chief

Justice and Justice Blackmun, decided that the issue should not

be reached because the courts below had not reached it. 446 U.S.
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at 443, They again declined to reach the issue in Reid. 448
U.S. at 443.

This case does not squarely present the issue of whether the

e
airport stop based on the "drug courier profile" was a seizure.
__.__-__-_-_'__—I I ——

~As resp argques, the holding below was based on the conclusion

~ that resp had been arreﬁtEE without probable cause at the time he

consented to the search. Mendenhall is reasonably distinguished

because the police had resp's plane ticket and luggage and did
not tell him he could withhold his consent. The "contra" signal
and the lower court's statement that mere similarity to a drug
courier profile does not justify a stop amount to either an
alternative holding or mere dicta. Therefore, although this case
is worthy of discussicn, it may not be an appropriate case for

resolving the unsettled questions from Mendenhall and Reid.

There is a response.

7/27/81 Wright Op at 389 So.2d 1007
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Justice Rehnguist, dissenting

I find it all but inexplicable that four Members of the
Court are unwilling to grant certiorarl to review a judgment of
the Florida District Court of Appeal which, in my copinion, is

virtually indistinguishable from our recent decision in United

States v. Mendenhall, 446 U.S. 544 (1980), in which a majority of

this Court held that there was probable cause to arrest a
defendant in an airport search case. Since there is no question
that the Florida District Court of Appeal based its decision to
suppress the 65 pounds of marijuana in respondent's suitcases
searched at the alrport upon federal constitutional grounds, and
since the state of Florida is the petitioner in this case, the

-

decision of the District Court of Appeal brings into prospect a



new facet of the "Balkanization" of a nation which the founders
set out to prevent in the commercial sense when they adopted the
United States Constitution. Because of federal constitutional
principles enunciated by the Florida Disérict Court of Appeal,
the State of Florida is prohibited from using 65 pounds of
marijuana found in respondent's suitcase at his trial for
smuggling drugs. It has done this virtually in the teeth of our

recent decision in United States v. Mendenhall, supra, and not

with any desire to be more solicitous of drug smugglers who are
apprehended in Florida under the Florida constitution than drug
smugglers apprehended elsewhere in the United States. It is
doubtless true that this Court cannot review every case which a
majority may believe to be wrongly decided by a state court or a
lower federal court, but given the dimensions of the drug problem
in this country and the well known fact that the Miami area i3 a
principle point of entry for illicit drugs smuggled from South
America, I do not see by what rational calculus it can fail to

grant certiorari in this case.
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The drug-courier profile search is not unfamiliar to this
Court. 8See United States v, Mendenhall, supra, Reid v. Georgia,
448 V.S, 438 (1980). Because the Fourth Amendment analysis
undertaken by the Flarida District Court of Appeal in this case
departs from the principles adopted by a majority of this Court

in Mendenhall, I dissent from the denial of certiorari.

The facts in this case bear a strong resemblance to those we
examined in Mendenhall, Offlicers Johnson and Magdelena of the
Narcotics Investigation Section of the Dade County Public Safety
Department were on duty at Miami International Airport, which is
known as a point from which imported illicit drugs are
transported by couriers on commercial airlines to other cities.l

As was the case in Mendenhall, 446 U.5., at 547 & n. 1, Johnson

and Magdelena were trained in the use of the drug-courier
profile, an abstract of characteristics found in practice to be

typical of persons carrying illicit drugs. The officers observed

lsee United States v. Mendenhall, 446 U.5. 544, 562
(1980) (POWELL, J.).




Ve
respondent as he was walking across the concourse of the airport
toward a ticket counter, carrying two heavily=laden sultcases.
Nervous in appearance, respondent was looking around at other
peraﬁns as 1f he were looking for police officers. Respondent
paid for his ticket to New York, a "target" city, in cash, as is
characteristic of the smuggler. Rather than f£illing out his full
name, address, and phoane number on the baggage tags furnished by
the airline as passengers are typically instructed to do,
respondent merely wrote the words "Holt" and "LaGuardia" on each
tag,

The officers approached respondent as he left the ticket
counter, ldentified themselves as police officers, and asked
respondent if he had a moment to talk. After he answered in the
affirmative, the officers asked respondent to show them his
alrline ticket and some identification, Although his ticket bore
the name "Holt," respondent's driver's license was in the name of
"Mark Royer."™ When asked to explain this discrepancy, respondent

stated that a friend had made the reservation in the name of
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"Helt."™ When respondent became more nervous, the officers
explained that they were narcotics investigators and had reason
to suspect that he was transporting illicit drugs. The officers
then asked respondent tc accompany them to a small room that was
adjagent to the concourse so as to be away from the "general
population of the Airport." This room was nec more than forty
feet away. The officers retrieved the suitcases respondent had
checked with the airline and brought them to the small rocom.

Once ingide the room, respondent was asked whether he would
congent to a search of his suitcases. Respondent produced a key
out of his pocket and opened one of the suitcases, but explained
that he did not know the combination to the other one. Officer
Johnson then asked respondent if he had any cbjection to the
officers opening the second suitcase. Respondent answered, "No,
go ahead." Together, the suitcases contained 65 1lbe. of
marijuana.

The trial court denied respondent's motlon to suppress the

selzure of the marijuana, expressly finding that respondent had



consented to the search of his suitcases. A panel of the
District Court of Appeal affirmed. That court en banc, however,
reversed. The en bang court held that respondent was "arrested"
when he was escorted to the small room. Despite the fact that
respondent had apparently agreed to accompany the officers to the
small room, the court explained that the officers had taken
respondent's plane ticket and luggage, and that the officers had
previcusly informed him that they had reason to suspect that he
was transporting narcotics. Until the suitcases were opened, the
court reasoned, the officers did not have probable cause to
arrest respondent since similarity with the drug-courier profile
is insufficient to establish probable cause. The consent was
thus "tainted"™ by an illegal arrest, and since petitioner was
unable to establish proof of "any break in the chain of
illegality, [respondent's] consent must be deemed involuntary and
thus invalid as a matter of law."

The en banc court distinguished our deciszion in Mendenhall

on the ground that the respondent here was not informed that he
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could refuse to consent to the search. The en banc court also
concluded that conformity with the drug-courier profile, "without
more," is insufficient in any case to establish reasonable
suspicion justifying a limited seizure or "stop" under Terry v.
Ohio, 392 U.S. 1 (1968). According to the en banc court, the
implication of suspiclon based upon the profile's characteristics
is an example of "the fallacy of the undistributed middle,'2
because the profile's characteristics are at least as consistent
with ilnnocence as they are with narcotics smuggling,

The en banc court's nnalysis3 is inconsistent with a

2'l‘he "fallacy of the undistributed middle"™ is a term used
in formal logic to explain the invalidity of a syllogism where
the middle term, the one which shows the relationship between the
premises and the conclusion, does not refer to all members of the
class, BSee L.S. Stebbing, A Modern Introduction to Logic 88
(1948); N, Simco & G. James, Elementary Logic 155-156, 160-161
(1954). Applied to the facts of this case, we have the following
invalid sylogism:

All drug couriers exhibit some of the profile's
characteristics;

Mark Royer exhibits some of the characteristics;

Therefore, Mark Royver is a drug courier.

The middle term, exhibition of the profile's
characteristics, is undistributed because not all persons who
exhiblt the characteristics are drug couriers.

3rhe District Court of Appeal's decision was clearly based
on federal constituticnal grounds. Florida courts treat search
and seizure issues identically under the state and federal
constitutions. Hetland v. State, 366 So.2d B31, 836
Footnote continued on next page.




majority of this Court's Members who joined either the opinion of

JUSTICE STEWART or the opinion of JUSTICE POWELL in Mendenhall.

Under JUSTICE STEWART's analysis in Mendenhall, the officers

4

in this case did not seize™ respondent when they approached him

in an open airport concourse, identified themselves as police

officers, and asked respondent if he had a moment to talk. The

officers requested, but did not demand to see respondent's ticket

and identification. Since "nothing in the record suggests that

the respondent had any objective reason to believe that [he] was

not free to end the conversation in the concourse and proceed on

[(his] way," id., at 555, the officers' initial approach did not

constitute a seizure.

(Fla.Dist.Ct.App. 1979}, aff'd, 387 So.2d4 963 (Fla. 1980).

4"[&] person has been 'seized within the meaning of the
Fourth Amendment only if, in view of all of the circumstances
surrounding the incident, a reasonable person would have believed
that he was not free to leave. Examples of circumstances that
might indicate a seizure, even where the person did not attempt
to leave, would be the threatening presence of several officers,
the display of a weapon by an officer, some physical touching of
the person of the citizen, or the use of language or tone of
voice indicating that compliance with the officer's request might
be compelled." 446 U.S., at 554,



In Mendenhall, JUSTICE POWELL assumed that the agents had

seized the respondent when they approached her, but concluded
that since the agents had reasonable suspicion that the
regpondent was engaglng in criminal actlvity, the agents did not
violate the Fourth Amendment by stopping her for routine
questioning. Id., at 560. In determining the reascnableness of
a stop, a court must consider "{i} the public interest served by
the seizure, (ii} the nature and scope of the intrusion, and
{iii} the objective facts upon which the law enforcemenp officer
relied in light of his knowledge and experience.“ 1Id., at 561.

As in Mendenhall, "the public has a compelling interest in

detecting those who would traffic in deadly drugs for personal

profit." 1Ibid., Second, as in Mendenhall, the intrusion in the
instant case was "quite modest." The respondent was not
physically restrained, the agents did not display weapons, and
the gquestioning was brief. Finally, since law enforcement
officers are "able to perceive and articulate meaning in given

conduct which would be wholly innocent to the untrained



observer," Brown v. Texas, 443 U.S. 47, 52 n.2 (1979}, the
officers had reasonable suspicion, based upon thelr observation
of objective factors, to believe that respondent was trafficking
in illicit drugs. In the instant case, respondent exhibited the
behavior of a suspect who appeared to be evading police cnntacts,
he purchased a ticket with cash to a target city, he carried
heavily=-laden suitcases, and failed to £ill out his full name and
address on his baggage tags as airlines customarily instruct
their passengers to do. This is sufficient to conclude that the
officers had reasonable suspicion that respondent was engaging in

criminal activity.ﬁ

51n thls regard, the District Court of Appeal concluded
that since police officers are not psychiatrists, they are unable
to distinguish between persons who are attempting to evade police
contact and those who are simply nervous. This Court, however,
has repeatedly emphasized that a trained police officer may draw
inferences and make deductions that may elude any untrained
person observing the same conduct. See, e.g., United States v.
Cortez, 449 U.S. 411, 418 (1381). We have noted as an example
the behavior of a suspect who appears to the officer to be
evading police contact. See, e.g., United States v. Mendenhall,
supra, at 564; United States v. Brignoni-Ponce, 422 U.S. B84-85
{1975). The Florida court's criticism of what obviously was good
police work is entirely unjustified under our decisions.

5The Florida court's conclusion that an approach based
solely on the suspect's conformance with the drug-courier profile
Footnote continued on next page.



Under either approach, the next step in the analysis is to

determine whether respondent's consent to accompany the officers

to the small room was in fact voluntary or was the product of

coercion, and thus tantamount to a "seizure" or an "arrest." As

in Mendenhall, respondent was not told that he had to go to the

office, but was simply asked, after a brief period of
questioning, if he would accompany the officers to the room.
There were neither threats nor any show of force. Respondent was
informed as to why the officers wished to question him briefly.
Although the officers here did not return respondent's ticket
pricr to thelr request, I do not see how this alone can render
the consent ineffective under the circumstances, given the
absence of any objective indicia of coercion. It means that

respondent would have to request that the officers return his

is inherently unreasonable is thus contrary to the views of five
Members of this Court. Reid v. Georgia, 448 U.S. 438 (1980), is
not to the contrary. Reld holds only that under the
circumstances in that case, the approaching officers did not have
reasonable suspicion in order to effect a lawful seizure. Reid
left open the question as to whether a seizure in fact had taken
place. Id., at 443 (POWELL, J., concurring).



ticket before he could enplane for New York; lt says absolutely
nothing as to whether respondent would have bheen forcibly
restrained had he refused to accompany the officers. Mere
nonreturn of the tickets does not transform an apparent consent
into an arrest.

This phase of police-citizen encounter in this case
constrasts sharply with the circumstances we examined in Dunaway
v. New York, 440 U.S5. 200 (1979). In that case, police officers
deliberately sought out the suspect at a neighbor's ‘house and,
with a show of force, brought the suspect to police headgquarters
in a police car, placed him In an interrogation room, and
questioned him extensively after giving him a Miranda warning.
Unlike Dunaway, respondent in the instant case was, after brief
questioning, asked to cooperate by accompanying the officers to a
room, no more than forty feet away, so that the questioning could
proceed out of the view of the general public. Continuing the

guestioning on the spot under these circumstances may well be
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more coercive and intrusive than asking respondent to move to a
private room.

The next stage of the Mendenhall analysis is to determine
whether, once inside the small room, respondent consented to the
search. In this regard, respondent was most cooperative and did
not offer even a hint of resistance. He produced the key to one
suitcase and opened it himself. After he explained that he did
not know the combination to the other suitcase, respondent stated
that he had no objection to the officers opening it themselves.
Although respondent was not informed that he had a right to
refuse to consent to the search, we have held that "proof of

knowledge of a right to refuse [is not] the sine gua non of an

effective consent to a search." Schneckloth v. Bustamonte, 412

U.S. 218, 234 (1973).
Other than the fact that the room was small, the District

Court of Appeal pointed tec nothing in the record that would

indicate that respondent's consent to the search was involuntary.

In this regard, the en _banc court relied on the size of the room
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to conclude that the consent was the product of an illegal
arrest. If respondent consented to accompany the officers to the
small room, as he did, it does not follow that he was "arrested"
upon entering the room merely because the room itself was small.
Logical analysis would focus on whether the size of the room
would render the subseguent consent to the search of the luggage
involuntary. There is nothing to indicate that respondent’'s
resistance to was overborne by the size of the room. Respondent
simply continued to cooperate with the officers as he had from
the beginning of the encounter.

During the entire encounter, respondent gooperated with each

and every request the officers made, The Florida District Court
of Appeal apparently would have it as a rule of law that a drug-
courler profile suspect can guarantee suppression of any
contraband found on his person or in his luggage simply by
cooperating at every step with the investigating officers.

Although this rule would be easily applled, it cannot substitute



for the analysis of esach step of the encounter undertaken by this

Court in Mendenhall.

In a similar fashion, the Florida court fashioned a "bright-
line" rule with regard to the profile itself, when i1t con¢luded
that conformity with the profile, "without more,"™ is insufficient
to establish reasonable suspicion that would justify the limited
Terry-stop. This Court has never held that or anything like it,
and the five members of the Court whoe voted for the result in
Mendenhall, all but explicitly rejected such a rule. Althocugh
conformity with certain aspects of the profile does nat
automatically create "particularized suspicion" to justify an

investigatory stop, see Reid v. Georgia, supra, our decision in

Mendenhall, made it clear that the cfficer is entitled to assess
the totality of the circumstances in the light of his experience.
In order to Jjustify an investigatory stop, the officer need only
demonstrate a particularized suspicion that the individual is
engaged in wrongdoing, based upon the officer's objéctive

observations and his "consideration of the modes or patterns of
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operation of certain kinds of lawbreakers." United States v.

Cortez, 449 U.S. at 418.

This process is amenable neither to bright-line rules nor to
the Florida court's invocation of the "fallacy of the
undistributed middle." If this rule of formal logic were applied
to Fourth Amendment jurisprudence generally, the State would have
to show that all persons who exhibit the suspicious
characteristics are criminals, before any police-citizen
encounter could be juutifled.T But we have held in Cortez that
the process of ascertaining particularized suspicion "does not
deal with hard certainties, but with probabilities., Long before
the law of probabilities was articulated as such, practical
people formulated certain common-sense conclusions about human

behavior; jurors as factfinders are permitted to do the same--and

TEee ante, at —n.2. Not only would the concepts of
reasonable suspicion and probable cause be invalidated by the
"fallacy of the undistributed middle™ were that rule of formal
logic incorporated as a constitutional principle, but proof of
factual guilt in most cases would be rendered impossible.




e
so are law enforcement officers. Finally, the evidence thus
collected must be seen and weighed not in terms of library
analysis by scholars, but as understood by those versed in the
field of law enforcement."™ 1Id., at 418.

If respondent were now in some other nation, and the State
of Florida or the United States were obligated to extradite him
in order to bring him back to the United States for trial on the
offense with which he is charged in this case, we would have a
different case. That foreign nation might well refuse én
extradite him because of its feeling that producing marijuana,
hashish, or cocaine for example was a vital ingredient of its
economy, and it was perfectly willing to allow the drug raised
and used locally and smuggled into the United States. But here
Florida itself seeks to prosecute, and when its courts so clearly
misapply the Constitution of the United States which binds all
fifty states into one union, I think its decision suppressing the
evidence obtained in this case calls for plenary review by this

"

Court under any reasonable standard which we choose to use in the
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administration of our discretlonary jurisdiction. I therefore

dissent from the denial of certiorari in thls case.



Supreme Court of the Hnited States
Waskhington, B. . 205%3

] CHAMBERS OF
% HUSTICT SANDRA DAY o'cOoNMDRA

November 12, 1981

No. B0-2146 Florida v. Rover

Dear Bill,

Based on your dissent from denial of certiorari in
the referenced case, 1 am now persuaded to vote to grant
cert.

Sincerely,

:izig:Lﬁ,ﬁunguthamh_

Justice Rehnguist

Coples to the Conference
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Waslingten, B, €. 20513

CHAMBDEES OF
JUSTICE HARRY A, BLACKMUN

November 12, 1981

Ee: No. B0-2146 - Florida v.
Dear Bill:

Royer

I voted to grant 'certiorari In this case before, and I
adhere to that vote. I have felt that the Florida District
Court of Appeal has been flouting this Court's decisions and
creating a real problem In drug enforcement in the Miami area.

Sincerely,

A

e

Justice Rehnquist

cc: The Conference
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November 12, 1981

80-2146 Florida v. Rover

Dear Bill:

2s this case involves an "arrest™ rather than a
seizure, I have been hesitant to join you in voting to
grant.

Your opinion persuades me, however, that the
practical effect will be the same: the police may not rely
upon the "drug profile” to stop drug couriers even when
reasonable suspicion justifies it,

Accordingly, I join your dissent, and also will
vote to grant.

Bincerely,

Justice Rehnquist
1fp/ms

ccr The Conference
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LFP/djb 8/18/82
Memorandum for the File
Subject: 80-2416, Florida v. Royer

This is the Florida "airport search case" that we were
uncertain about taking, and after reading the briefs I rather
think it may have been a mistake to grant it.

In brief summary, the facts (as stated in the en banc
opinion of the Florida Court of Appeals) were as follows:
Two State Narcotics Officers (Johnson and one other) spotted
respondent in the Miami airport, and made the following
observations:

Johnson said that these were the facts that

(a) the defendant was carrying American Tourister

baggage of a type which "seemed to be standard brand

for marijuana smuggling;" (b} he was "nervous in
appearance, looking around at other persons as though
he might be looking for possible police officers;"

(c) he paid for the ticket to New York in cash (and

therefore without the necessity of showing identifi-

cation from a roll of small-denomination bills; and

(d) rather than filling out a full name, address, and
[LMWM“M*k phone number on the baggage tags furnished by National,
he wrote only the words "Holt" and LaGuardia" on each

of them.
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As the State preﬁailed in the trial c¢ourt, the Court of
Appeals accepted Johnson's view of the facts. The agents
believed that respondent's conduct was consistent with the
"drug courier profile", developed by Federal officers and
generally relied upon.

Accordingly the agents thought there was "reasonable
suspicion", they stopped respondent as he left the ticket
counter, identified themselves, and asked 1f respondent had
a moment to talk. Respondent replied affirmatively, and also
agreed to show his airline ticket. The ticket bore the name
"Holt", but when he also consented to show his driver's license,
the name thereon was "Mark Royer". Respondent sxplained the
discrepancy by saying that a friend had made the reservation in
the name of "Holt".

The officers then told respondent that they were Narcotics
Investigators, and that they suspected respondent was transporting
narcotics. Respondent agreed to accompany the officers some 40
feet to & room in the Concourse used as the stewardesses lounge.
The officers also used a "large storage closet" (with a table and
several chairs) to which they took suspects. Without any prior
consent, the officers retrieved the suitcases, and with respondent's

consent opened one of them with a key provided., The second one had
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a combination, respondent denied that he knew the combination,
but agreed to its being forced open. It contained 60 pounds
of marijuana. Respondent thereupon was arrested.

At the suppression hearing, Johnsfon testified as above
stated. Respondent claimed that he had agreed to talk, to show
his ticket and driver's license, and had accompanied the
officers to the office only because he felt he had no choice.

They were "police officers", and "I felt that's what I had teo do",

Trial Court

The trial court denied the motion to suppress, stating:

"[T]he Court believes that the consent was freely
and voluntarily given. By the same token, I think
under circumstances such as this where the police
officers are in the alrport and are surveilling, as
testified to by the officer, with a specific profile
that they are following, that the officer doesn't
have the time to run out and get a search warrant
because the plane is going to take off., If there
is going to be anything occurring it's going to
occur long before they can take any type of action.
So it's a denial on dual grounds., Might as well
get it tested whether it's reascnable or unreasonable
because, I assume you are taking an appeal."
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Florida Court of Appeals(&b&n‘«j

A panel, one dissent, of the Florida District Court of
Appeals affirmed. But on rehearing en banc¢, the panel decision
was reversed, and the charges against respondent were ordered
dismissed.

The Court held (i) that respondent had been unlawfully

restrained (seized) within the interrogation room, and that his

"silent consent" to the search of his suitcase was involuntary; (ii)

that there was no probable cause, and "and for all practical
purposes, respondent had been placed under arrest when the
alleged consent was given"; (iii) the consent was "tainted and
invalid"; and (iv) the claim of exigent circumstances was
irrelevant because this doctrine applies only to excuse the
,rﬂﬂﬂh“ a%EEEEe of a wiEEEnt, and does not justify arrest without

probable cause.
e

It is particularly relevant to note the following statement

by the Court of Appeals:
"Since we hold that probable cause was reguired in
this case and did not exist, we need not decide
whether on this ground there was founded suspicion

to justify stopping respondent" (Supplemental Appendix,
p. 43).,
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State's Argument

The State's principal argument is that whkike police act
in "good faith" - as seems to be conceded in this c¢ase - the
exclusionary rule is not applicable. It relies heavily on
Byron's view that afgond faith Exceptiﬂﬁﬁshould be adopted,
a4 view Byron expressed at some length in his separate opinion

in Stone v. Powell. In this case, Johns#on testified that the

real deterrent against misconduct (unlawful arrest) by police
officers is the ever present threat of a civil suit for damages,
not the exclusionary rule.

The State also relies on Justice Stewart's wview in Mendenhall

that a "stop" is valid when objectively, a reasonable person could
conclude that he was freéee to walk away." Finally, the State
argues that respondent freely consented to the search.

I nocte here that respondent, in his brief, dismisses the
"good faith" issue as not having been presented below. The State
has not yet filed a reply brief, but the opinion below did not

address this issue.



Florida v. Royer 6.

SG's Arguments

In an amicus brief, the 8G emphasizes the importance of
the case and advances alternative arguments. On the basis of
a preliminary reading, it i%?gntirely clear to me which is the
5G"'s principal argument.

His basic argument appears to be that the Florida court
failed to distinguish seizures thagrgﬁgﬁect to the Fourth
Amendment from "consensual police - citizen contacts that do
not implicate the Fourth Amendment at all". Putting it
differently, "an arrest reguiring probable cause is to be
distinguished from an investigative detention by reference to
the purpose and duration of the detenktion, as well as the
procedures which accompany it." (p. 11)

Thus, as I understand it, the SG is agreeing with my

analysis in Mendenhall where I concluded that there was a

"seizure" (as there was no probable cause) but that for pur-

poses of investigation there may be a brief seizure on the

basis of reasonable suspicion. &M#‘ Su;i M!Md.d__;
- ; : -
erlzﬂhddléﬁ; A ALt )
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The SG made an alternative argument that there was no
unlawful seizure at all, relying on Justice Stewart's opinion

in Mendenhall to the effect that even without reasonable

suspicion, police may stop a person for a brief interrogation,

and that following such interrogation - in this case - there was
consent to go to the private room, and consent thereafter to

open the suitcase (as in Mendenhall). See SG's brief p. 18 et seq.,

particularly p. 21, quoting Justice Stewart.

Although T am not at rest in this case, I am inclined to

think - as I did in Mendenhall - that there was a seizure but

that there was reasonable suspicion justifying it; and thereafter,

there was conaant.*‘ See my opinion in Mendenhall (446 U.S. at 560 ﬁ

et seq.). I relied on Terry v. Ohio, United States v. Brignoni-Ponce, /
A

arguing that "a reasonable investigative stop does not offend the
Fourth Amendment", and that reasonableness turns on the facts of

each case. Our cases - as I mentioned - emphasize the public

% But protatly ot vo Hoe atarcte

———

X bl —
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interest served by the seizure, the nature and sccpe of the
intrusion, and the objective facts upon which the law
enforcement officers relied in light of their knowledge and
expertise.

I must agree that the court's per curiam in Reid v. Georgia

(decided subsequently to ¥ Mendenhall, and in which I dissented)

lends support to respondent's position, On the other hand, a

great deal of language in Justice Stevens' more recent opinion in

- 4
Michigan v. Summers, decided June 22, 1981 (101 B.CE. 2587).
A

In that case, the Court held that where there was a warrant to

search a residence, police cg inda person who lwas descending

the front step ™eERE In the

course of his opinion, Justice Stevens emphasized at length - citing

Dunaway v. New York, 422 U.S8. 200, that "some seizures are

significantly less intrusive than an arrest", that "special

enforcement problems” such as in Brignoni-Ponce" may justify the

brief stopping of vehicles near the border. Justice Stevens then

T —

1 _%
said:
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"These cases recognize that some seizures admittedly
covered by the Fourth Amendment constitute such limited
intrusions on the personal security of those detained
and are justified by such substantial law enforcement
interests that they may be made on less than probable
cause, s0 long as police have an articulable basis for
suspecting criminal activity. 1In these cases, as in
Dunaway, the Court was applying the ultimate standard of
reasonableness embodied in the Fourth Amendment. They
are consistent with the general rule that every arrest,
and every seizure having the essential attributes of a
formal arrest, is unreasonable unless it is supported
by probable cause. But they demonstrate that the
exception for limited intrusions that may be justified
by special law enforcement interests is not confined to
the monentary, on-the-street detention accompanied by a
frisk for weapons involved in Terry and_Adams. Therefore,
in order to decide whether this case is controlled by the
general rule, it is necessary to examine both the character
of the official intrusion and its justification.”
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(1) Was there an "arrest," or a "seizure"™ short of a

arrest, on the facts of the present case?

{2) Does behavicr censistent with the "drug courier pro-
file" constitute probable cause to justify an arrest, or articu-

lable sugpicion sufficient to justify a more limited seizure?

S e DEA Iarual_—-Jo/5~
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I. Background

A. The Drug Courier Profile

During the early 1970s, when air piracy was a major
problem, the Federal Aviation Administration and the commercial
airlines developed a list of characteristics common to most sky-
jackers, and used this "profile"™ to identify potential skyjackers

before thay boarded the plane.l

In 1974, a Detroit DEA agent
developed a similar list of characteristics common to most drug
couriers arrested in the Detroit airport. Versions of this "drug
courier profile" are now used in airports throughout the country
to help identify passengers who might be likely to be carrying
drugs. Items on a list might include, for example, arrival or KPTHJ?
departure from or to a narcotics "source" or "use" city, unusualvpvqﬁdi i
nervousness, carrying little or no baggage, purchasing airliﬁiﬁéﬂﬁdﬂd&g;
tickets with cash, and making a telephone call immediately after
deplaning,

When police discover a person fulfilling several of the
criteria on the list, they might decide to approach him/her and

ask to see his/her airline ticket and some other identification.

Their suspicions will be reinforced if the passenger is travel- dZﬂ&ié_

— L e e

ling under an alias, has an unusual itinerary (such as a one-way
ticket, or a rapid turnaround in a distant city}, or has not

checked any baggage. In such cases, the police might request

lgee, e.g., United States v. Bell, 464 F.2d 667, 668-70 (CA2),
cert. denied, 409 U.5. 991 (1972); United States v. Lopez, 328 F.
Supp. 1077, 1084, 1086 (E.D.N.Y. 1971).
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permission to search the passenger. In most cases, the passenger
consents to the search, and many searches reveal illegal drugs.
+ }py14~u#mq f’uﬂk
B Facts WMWHW
o e : :

The TC failed to make any explicit factual f£indings in
the present case., Since the state prevalled at trial, the appel-
late judges relied on the state's evidence in the record for
their statements of the facts. The primary facts are essentially

[

undisputed.z Secondary facts may become relevant, however, de-
e i
pending on the Court's approach to the case, and the lack of fac-
tual findings may become troublesome. What follows is a summary

e

of the undisputed facts. fth
Two Dade County plainsclothes detectives, Officers John=- ﬁ;
son and Magdalena, were on duty at the Mlami airport looking for
drug couriers. They first observed resp as he crossed the con- \[f’
course toward the National Airlines ticket counter with two
(ij)heav ly laden suitcases manufactured by American Tourister. He
wa nervous in appearance, looking around at other persons as
though he might be looking for possibly police officers.™ Jt
App, at 29A {(quoted by CA en banc, 389 So.2d, at 1016). Johnson

declared he could distinguish resp's behavior from the type of

2There were only two witnesses at the suppression hearing: the
defendant and one of the arresting officers. Their testimony
conflicts on only one, minor point. See 389 So.2d, at 1009 n,3

(CA panel majority). (The opinions of the Tower COULEE are re-
produced in the petn app in typescript, but the typing is poor,

and the opinions are difficult to read. I have therefore fol-
lowed the parties' practice and cited to the published versinna{ fof 3

I attach a copy for your convenience.) ﬂj#huiu_
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<P

nervousness shown by "white knuckle flyers." Resp paid for his

ticket to New York> ?E_EEEP from a roll of small denomination
bills. On the adhesive baggage tags furnished by the airline, he
wrote only "Holt" and "LaGuardia" (his destination) rather than a
full name, address, and telephone number. These actions were
conslstent with the officers' drug courier profile.

The officers approached resp as he left the ticket
counter, identified themselves, and asked if he had a moment to
talk., He replied affirmatively. They asked to see his airline
ticket, and he showed it to them. 'I'hewas in the name m@
"EE;E." They asked for further identification, and he prnducé?ézz:;:p
dEEfEEEE:EEEEEEE:}n the name "Mark Royer." To explain the dis- JQ&;;L
crepancy, he claimed that a friend had made the airline reserva-
tion. The officers told him that they were narcotics investiga-

W Ao Lol homait

tors and that they suspected him of carrying narcotics. : oy

At this point, the officers asked resp to accompany them 44
—— et — i T '
to a small room about forty feet from where they had approached .

him. They did not inform him that he was free to leave, although

——

Johngon admitted that they then had no probable cause to justify
an arrest. Resp nevertheless went with them. Using the baggage

¢laim checks attached to the ticket, Johnson recovered resp's

4

baggage from the airline without his consent. The officers

3The officers were particularly concerned with a National
flight to Los Angeles. It seems that an LA destination would
have £it the profile, but it is not clear if NY would, as well.

IIIThe officers may have recovered the bags after resp consented
to the search, but this is unclear.

L
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asked to search the bags, but did not specifically inform him 2L
that he had the right to refuse their request. He consented,

providing the key to one of the bags and allowing the other to be
i,
forced open. They discnve:ed'ﬁi:t?‘fiUE pounds of marijuana in AA&ﬂﬁ?’f
e Nt L]
the two bags, and officlally arrested him.

C. Decisions Below

(1) The Trial Court. The TC, ruling from the bench,
denied resp's motion to suppress the marijuana.® It held that
resp's "consent was freely and voluntarily given," Jt App, at
115A, despite resp's testimony that he had consented to the vari-
ous police requests becaugse "[t]lhey were police officers and I
thought I had to," e.g., Jt App, at 79a, BOA, BlA (gquoted by CA
panel, 3B9 So.2d, at 1009). Alternatively, the TC appeared to
rely on an exigent circumstances exception, declaring "that the
officer doesn't have the time to run out and get a search warrant
because the plane is going to take off." Jt App, at 115A.

(2) The District Court of Appeal Panel. A divided panel

of the CA affirmed, holding that resp's consent had been volun-
tary. The majority concluded that resp had not been in custedy,
and that the officers had not coerced him. 389 So.2d, at 1010.
The statement that they suspected him of carrying narcotics was
not a threat but an explanation. Ibid. In any event, the fact

that resp's behavior conformed to the profile gave the police

SThe TC's decision is reproduced in a footnote to the majority
opinion of the CA panel. 389 So.2d, at 1008 n.l.
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probable cause to arrest him. Id., at 1011-12,

The majority agreed with the TC's alternative rationale,
helding that a warrantless search of the luggage was justified ?p {
without resp's consent. The profile evidence provided probable'ﬂ;qq
cause, and his impending departure provided exigent circum- M/ ’%
stances. 1Id., at 1012. United States v. Chadwick, 433 U.S. 1 ﬂlf?'MJ

Hral

{1977), was distinguished on the grounds that here "the defen-
b | 9 - ?‘4'

dant's suitcases were immediately associated with him" becausew
"he was in constructive possession thereof."™ 389 So0.2d4, at 1013. ﬁ"ff
Dephpiot,,
Judge Schwartz dissented, arguing that (a) the officer fhaaﬁi-
effectively took resp into custody, thus placing him under arrest
for purposes of constitutlonal analysis; (b) the arrest was ille-
gal because the officers, as Johnson admitted, did not have prob-

® and {c) the consent was inwvallid

able cause justifying an arrest;
since it was given while resp was illegally under arrest. 1Id.,

at 1014-15. He concluded that exigent circumstances could justi-
fy the lack of a warrant, but could not take the place of proba-

ble cause. 1Id., at 1015.

(3) The District Court of Appeal En Banc. A unanimnusti;Jﬂ‘“'k_
CA en banc reversed, holding that there had been an arrest with- ¢qurﬁ4at

out probable cause, and this talnted resp's consent. The CA rea—m“?

Siad Azeen

Srhe dissent left open the possibility that the officers may ‘*“~ﬁivﬁuagﬁ
have been within their rights to "encounter”™ resp, or that they

may have had the "founded suspicion" to justify a Terry stop.

389 So0.2d, at 1014.

?The panel majority had consisted of two senior judges who were
not entitled to sit on the en banc CA. 389 So0.2d, at 1015 n.l.
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soned that there had been an arrest because resp "found himself
in a small enclos;E‘;;;;-;:I;;h;;;Ernnted by two police
officers," he knew he was a suspect In a narcotlcs investigation,
and his plane ticket and luggage had been taken away from him.
Under such circumstances, the CA concluded it was reasonable for
resp to believe that he was not free to leave. Id., at 1018.

The CA accepted Johnson's concession that the officers

Y 4
iﬁ;gﬁi’ had not had probable cause to make an arrest, The CA went beyond

—

tgig, however, saying that "mere similarity with the contents of

the drug courier profile is insufficient even to constitute the
articulable suspicion required to justify a Terry stop." 1Id., at
1019. REIEEEE—EE—EE:E:,:EEEE££FE' the CA completed its analysis S /aZ
with the conclusion that the illegal arrest necessarily tainted e
resp's consent. 1Id., at 1019-20,

The CA, following the panel dissent, dismissed the exi-
gent circumstances argument. It held that exigent circumstances
could justify the lack of a warrant, but could not take the place
of probable cause. 1d., at 1020,

Judge Hubbart concurred separately. He agreed that pr
— e s e i S I

file evidence, without more, could not constitute prcbable cause

for an arrest. Ibid. He differed from the majority in arguing

that profile evidence °°“?5;52EEEi5EEEﬂEEEEEEE\fﬂi*:E_fﬂjffF19"
v/

tive stop. YCiting your opinion in United States v. Mendenhall,
e

446 U.8., at 560-66, he contended that the proper analysis re-

e

*\i

quired a balancing of (i) the public interest served by the stop;
(Li) the nature and scope of the intrusion; and (iii) the objec-

tive facts upon which the officer relied. 1Id., at 1021-22. He



felt that the public interest was very high, id., at 1023-24, and
that the intrusion was generally very minor, id., at 1024, Thus
each case would "turn on the nature of the proflle behavior ...
and the court's perception of how objectively suspicious the be-
havior in gquestion seems to be." 1Id., at 1022,

Judge Barkdull also concurred separately. He distin-

guished Mendenhall on the grounds that the officers did not re-

turn resp's plane ticket, and did not inform him that he could

decline to consent. Id., at 1026.

II. Discussion

A. Exigent Circumstances %a{- . . HMuenc W
Lo ALeAL Mo

he TC's alter-

For convenience, I 1 flrst is
native rationale for admlttlng e ge ’“d%:FljUEﬂ Neither the
state nor the amici stresses an e?};.e:t circumstances Ia:rc;gl.u'ma-nl:‘.El
but the CA panel endorsed the TC's reasoning, so I will briefly
deal with it. To focus on the exigent circumstances aspect of
the argument, I will assume for the moment that the officers had
probable cause to search the bags without resp's consent. The
validity of this assumption will be discussed below in part II.C,

The governing principles were set out in ArKkansas v.

Sanders, 442 U.S. 753 (1979), and United States wv. Chadwick, 433

U.5. 1 (1977). 1In both cases, the police had probable cause to

EThe state devotes a sentence {p. 46) to an exigent circum-
stances argument, citing two pre-Chadwick CA cases and two pre-~
Chadwick law journal notes.
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believe that certain luggage contained marijuana, so they arrest-
ed the owners and seized the luggage. It would have been possi-
ble to secure the luggage pending receipt of a search warrant.
Moreover, there was no reason to believe that the bags were dan-
gerous, or that the evidence inside would lose its value if not
discovered immediately. The police in each case nevertheless
searched the luggage without a warrant. This Court held that
both searches viclated the Fourth Amendment.

The present case ls indistinguishable. Although resp
would have departed with the luggage if it had not beeiﬁzzized, et
that exigency (1f such it i8%) justifies at most a sg?;ura. nce
iy ALt
Johnson selzed resp's bags, they were securely within his con-
trol, and no further exigency justified an immediate search. Ab-
sent resp's consent, the proper course would have been to wait
for a warrant.

The CA panel ignored Sanders, but attempted to distin-
guish Chadwick on the grounds that the bags were "immediately
associated with" resp. T find this distinction unpersuasive.
During the relevant period, resp had no independent access to the

bags. They were not even in his presence until Johnson brought

9Phe extent of the "exigency" is guestionable. Unlike Sanders S
and Chadwick, where the suspects were departing in automoblles,
resp here was about to take a three-hour flight on a scheduled
airline. The cfficers knew he would have no access to his lug-
gage until he reached the baggage claim area at LaGuardia. The
airport smuggling details around the country are in regular con-
tact with each other. See, e.9., United States v. Wright, 577
F.2d 378, 379 (ca6 1978). A agent could presumably have met
resp in New York with a search warrant.
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them there. The CA panel's suggestion that "he was i{n construc-
tive possession" of the bags (through the claim-checks) is also
meritless: Johnson had taken the ticket with the claim-checks
stapled to it, and had not returned it. But even if resp had
retained the claim-checks, it would make little difference. He
would still have had less access to his bags than did the resps

in Chadwick prior to their arrest.

B. Arrest, Seizure, or Consensual Encounter

The first step in resp's anlaysis of the case requires a
characterization of the contact between resp and the police. His
argument depends on a finding that the Intrusion was greater than
could be justifled by the officers' information at the time of
the contact. 1In particular, he argues that the contact was an
"arrest"™ which was not supported by "probable cause.” He could
similarly argue that the contact wasz a "seizure" which was not
supported by "articulable suspicion."

(1) The Legal Categories. The Court has clearly held

Tt

that a confinement short of a formal arrest may be "indistin-

guishable from a traditional arrest.™ Dunaway v. New Yuri% 442

U.8. 200, 212 (1979). In Dunaway, for example, the police took a

suspect into custody, drove him to police headquarters, gave him
e ————

the Miranda warnings, and questioned him for an hour. Although

he was not formally arrested, the Court found the confinement to
be the functional equivalent of a formal arrest and held that it

must be supported by probable cause.

j(-gg_{- Mepe tie wor aste
Fo Fe o A faten honaz

w
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The Court has also recognized that a person who has not
been "arrested," because the intrusion is much less severe than a
traditional arrest, may nevertheless be "seized" within the mean-
ing of the Fourth Amendment. "([W]henever a police officer ac-
costs an individual and restrains his freedom to walk away, he

has 'seized' that person." Terry v. Ohio, 392 U.S. 1, 16 (19&£8).

Although a "seizure" doe= not reguire probable cause, it does
reguire "an articulable basis for suspecting criminal activity."
To date, this exception to the traditional Fourth Amendment
"probable cause" requirement has been narrowly construed.1?
Finally, "not all personal intercourse between policemen

and citizens involves 'seizure' of persons." Terry, supra, 392

U.5., at 19 n.le. Thus some contacts between police and citizens
do not implicate the Fourth Amendment. As JUSTICE WHITE comment=-
ed in Terry, "[t]lhere is nothing in the Constitution which pre-
vents a policeman from addressing questions to anyone on the
streets." 392 U.5., at 34 (WHITE, J., concurring). He went on
to explain, "[olf course, the person stopped is not obliged to
answer, answers may not be compelled, and refusal to answer fur-

nishes no bhasis for an arrest ...." Ibid. The distinction be-

10gee Michigan v. Summers, 452 U.S. 692 (1981) (detention of
home-owner while home searched pursuant to warrant); United
States v. Cortez, 449 U,S. 411 (1981) (brief immigration check
near border); Pennsylvania v. Mimmg, 434 U.S. 106 (1977) (order
to leave car when car lawfully stopped, and weapons frisk on ba-
sis of reasonable suspicion); United States v. Brignoni-Ponce,
422 U.S5. 873 (1975) (investigative stop near border lasting less
than a minute for "a brief question or two"); Adams v. Williams,
407 U.5. 143 (1972) (weapons "frisk" on basis of reasonable sus-
picion); Terry, supra (same).




e Jro—)
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e e
tween a Fourth Amendment seizure and a consensual encounter reate]

on whether, "'in view of all of the circumstances surrounding the

incident, a reasonable person would have believed that he was not

free to leave.'"™ Reid v. GCeorgia, 448 U.S, 438, 442 (1980)
(opinion of POWELL, J., concurring) (quoting United States v.
Mendenhall, supra, 446 U.S5., at 554 (opinion of Stewart, J.)}).

{2) The Facts Here. The initial contact between resp

and the police occurred when Johnson asked him if he had a moment

to talk. At that point, no "seizure"™ had taken place. The easi-

u::‘:;;nlutiun of this case would be a finding that everything

else happened with resp's consent. That is not what the TC Py

found, however, and the evidence on the record does not cmpel%i‘;:

such a conclusion. If the case is remanded, of course, such a

finding remains open to the TC. Aﬂ 7
Assuming that resp did not voluntarily consent to what

followed, the next step is to determine whether a reasonable peroz. 4 =

ot
son in resp's position would have felt free to leave. I think “™ ™

Sberalis s W

not. Although you did not reach the seizure issue in Mendenhall, Ao -

ou did say that the question was "extremely close." 446 U.S., é}lu.

ﬂj}ﬁrpf:t 560 n.1 (Opinion of POWELL, J., concurring). Here the indicia e*mh

of seizure are significantly stronger. As in Mendenhall, resp

accompanied the officers when requested to do so, apparently
without verbal response, after he had been asked to show his

plane ticket and driver's license. As in Mendenhall, the offl-

cers wore no uniforms, made no threats, and displayed no weapons.
And as in Mendenhall, resp was not informed that he was free to

refuse to cooperate.
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O

he first significant difference is that Mendenhall's
o e e e
ticket and 1icense had been returned to her immediately, before
[ — F — e —— L= o M ="
she was asked to accompany the DEA agents. The Court specifical-

ly relies on this fact, 446 U.5., at 558, and the dissent singles

cut the fact that the agents took her ticket and license "for a

Licled

time" as "an objective factor|] that would tend to support a .

‘seizure' finding,"ll id., at 570 & n.3 (WHITE, J., dissenting). ..
Here it is clear that the ticket was not returned to resp, and F@LA“'“‘J

== nos ZeRamnes fo i o L

appears that the license was simply placed with resp's other
12

things after he emptiedrhis pockets.
s
<:::>The aecnndzgignificant difference is that resp's luggage

was in the officers' possession, while Mendenhall was apparently

travelling without luggage. A reasonable person would doubt his

freedom to leave when the police are holding his bags. Even if z;’bt'

T i

W
did consider himself free to request the return of his bags,
Tj:,ffffﬁ t 1s unclear what he could have done with them. Most airlines

object when a passenger, having already checked two bags, at-

tempts to check two bags a second time. [3u;i

T -0

In sum, I conclude that there was a "seizure," probably )

when the officers, without returnling resp's ticket and license, pﬂwiﬁ“}d

-

1lpe JUSTICE WHITE noted, "[i]t is doubtful that any reasonable
person about to board a plane would feel free to leave when law
enforcement officers have her plane ticket," 4486 U.5., at 570 g'
(White, J., dissenting).

he state suggests that resp was not regquired to empty his
pockets until after his formal arrest. 1If this is true, the li-
cense was apparently not returned in time to make any difference
on the seizure question. If resp had been reqguired to empty his
pockets earlier, on the other hand, that would be another indica-
tion that he had been seized before the formal arrest.
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- Viskhe Jlscedor }lcit et

or informing him of his right to refuse, asked resp to accompany e
them to the office. Perhaps, though, the seizure occurred aftgﬁsia“’7ff
they had obtained his luggage. If you agree that there was a

seizure, however, it makes no difference which of these two

points is selected as the time at which it was uccomplishud.13

I think the harder question is whether the selzure here

Se—

was an "arrest." Prior to Michigan v. Summers, supra, I would

[

ave agreed with the CA without hesitation and concluded that
,!,x]::;;thia case did present an arrest. Before Summers, the Court had

.IT"
ﬂ limited investigative stops to intrusions taking less than a P

e. In Summers, however, the Court upheld a much more intru )

b, A it
W Eantinn as a "seizure" short of an "arrest," primarily v, o4

L i W W P, W A W A 4-"
ecause the detention was much less intrusive than the seizure in

e e e M

Dunaway. Certainly on the spectrum from formal arrest to weapons

frisk, this case falls nearer the latter. But as the Dunaway
Court stressed, the general principle is that a seizure requires
probable cause (i.e., ie an arrest); the investigative stop based
on reasonable suspicion is the narrow exception. If the excep-
tion becomes too broad, it will swallow the general principle.

This case is near the line, but I would still be inclined to put

e —— i,

it on the "arrest" side. ad.. ﬂ/’ WW?

In making this recommendation, I do not worry that it

laﬂathing of relevant legal significance took place in the in-
terim. Resp did not give his consent to the search then, and the
cfficers learned nothing new that would help justifg a seizure,
The move from concourse to office may be relevant, but only in
determining that a seizure took place.
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would hobble the legitimate investigative activities of airport

—

smuggling details that rely on the drug courier profile. The DEA
Manuall4 instructs the police in block capitals, "ALWAYS ADVISE

THE SUSPECT THAT HE HAS A RIGHT TO REFUSE TO CONSENT TO A
——— e e e e e = e 8

SEARCH." 1Id., at 6l1. It is only slightly less emphatic on tick-
L S
ets and identification: "Return ticket and/or ID immediately."

= =

Id., at 1292 (emphasis in original). 1If the officers here had
followed these instructions by returning resp's ticket and 1li-
cense immediately, and 1f they had not recovered his luggage un-
i1l he had given his permission, then this would be essentially

the same close case as Mendenhall. And if they had also informed

him that they sought his voluntary cooperation, which he had the
right to refuse, it would not even be a close case. The DEA, in

preparing the Manual, obviously finds these constraints reason-

bl I hy the C £t should t d_}?ﬁé f Wi
able. gee no reason ?_y e Court shou not endorse em. iE‘J@H‘*#{f
a suspect's holding his ticket and knowing his rights would be

enough t¢ hobble the procedure, the procedure relies not on vol-

untary cooperation but on fear and ignorance.

C. Probable Cause or Articulable Suspicion

{1) The Profile Per Se. There has been considerable

controverey about the drug courier prefile, on the

assumption that the profile is designed to /objectively ﬁfEETEE \

14Legal Problems in Airport Interceptions of Domesgtic Drug Cou-
riers (U.S5. Dept. of Justice, Drug Enforcement Administration,
1980) [cited herein, and in S5G's amicus brief, as "DEA Manual"].

€ F A o - tddrrin iy
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who is likely to be a drug courier, The assumption is invalid,

however, for the profile neither is nor is intended to be any=-
,_,.______..-—-—-—-"'\—-"'-.—"-"

"_'_-l!—-—h__——'_ll-_.—-—l-_._——-
thing more than an investigative tool.

‘_'______.-"--W
As a practical matter, the drug courier profile is high-
ly subjective. One district judge described it as "chameleon-
like,™ observing that "it seems to change itself to fit the facts

of each caae."™ United States v. Weasterbann-Martinez, 435 F.

Supp. 690, 698 (E.D.N.Y. 1977). In United States v. Chamblis,

425 F. Supp. 1330, 1333 (E.D. Mich. 1977), a DEA agent "testifled
that the profile in a particular case consists of anything that
arcuses his suspicions.”

A few comparisons illustrate these concerns. In Menden-
hall, the first three factors on which the agents relied to de-
termine that the suspect fit the profile were (1) her arrival
from Los Angeles, a "source" city; (2) the fact that she was the
last to leave the plane, and appeared very nervous; and (3} her
failure to have any baggage. 446 U.,5., at 547 n.l. ©On the first

factor, the court in United States v. Andrews, 600 F.2d 563, 566-

67 (Ci6), cert. denied, 444 U.S. B78 (1979), commented, "our ex-

perience with DEA agent testimony ... makes us wonder whether

there exists any city in the country which a DEA agent will not

lssee e.q., Goldsteln & H1r5¢hhcrn, Drug Courler Profiles (A
Markonnian Nightmare) (Nat'l Association of Criminal Defense Law-
yers, Criminal Defense Seminar, 198l}); Bodine, Selecting Drug
'Suspects': Use of Courier Profile At U.S. Airports Lands DEA in
Controversy, Nat'l L.J., July 27, 1981, at 1; Costantino, Drug
Courier Profiles and Airport Stops: Is the Sky the Limit?, 3
Western New England L. Rev. 175 (1980).
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characterize as either a major narcotics distribution center or a
clty through which drug couriers pass on their way to a major
narcotics distribution center."16

On the second factor, Unlted States v. Herbst, 641 P.2d

1161, 1164 {(CAS), cert. denled, 102 5.Ct. 292 (198B1l), is instruc-

tive. There the agents relied on the fact that the suspect "was
one of the first passengers to deplanes." Even nervousness, which

is inherently subjective, is not part of every profile. 1In Unit-

ed States v. Himmelwright, 551 F.2d 991, 992 n.1 (CAS5), cert.
denied, 434 U.S5. 902 (1977) (border search), an agent's suspi-
cions were aroused because the suspect was "extremely calm."

And on the third factor, the present case is noteworthy.
Resp was an object of suspicion not because he had no baggage, or
very little baggage, but because he was "carrying two apparently
heavily-laden suitcases.™ 3B% So.2d, at 1016.

This subjectivity should not be surprising, for the pro-

e

file is not designed to be anything more than an investigative

— ———w——_——ﬂ‘-'_"-_""\.‘dﬂ"-‘h_d——-_——————"
tool. The DEA analogizes agents identifving couriers with a pro-

file to other professionals making professional decisions with
the aid of "an informal mental checklist" of relevant factors:

[A doctor], for example, in making a diagnosis, must
compare the patient's symptoms to a mental checklist of
characteristics which he knows indicate certain dis-
eases. He probably learned that checklist originally
in medical school and has modified it over the years

16c¢, ynited States v. Pulvano, 629 F.2d 1151, 1155 n.1 (CAS5
1980) {"A review of the cases in which this profile has been
used, as well as the direct testimony of [a DEA agent], convinces
us of the tragle fact that every major populaticon center in this
country has become a home for drug traffickers.”).
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) from his own experience and that of fellow doctors .... \

—

DEA Manual, at 149. The analogy strikes me as relevant. A doc-
tor cannot decide to operate solely on the basis of a few symp-
toms unless those symptoms are highly probative, but he can use a

list of symptoms as an aid to exercising his independent profes-

sional judgment. The legitimacy of the decision depends not on
the existence of a few symptoms, but on the guality of the doc-

tor's judgment in the overall circumstances. The same is true

for seizures based on "profile evidence." As the DEA reminds its

agents, "Reasonable Suspicion will be established by what is in
your head, not what may be written on paper somewhere." 1d., at
152. There is nothing wrong with using a profile, but its limi-
tations must be recognized--both by the agents in the field and
by the courts. Whether there was probable cause or articulable
suspicion should be determined using the traditional analysis,
regardless of what legitimate investigative tools the officers
used to develop their suspicions.
(2) The Facts Here, At the time resp was seized, John-

e e e

son and Magdalena knew the following: (1) Resp was nervous, ap-

parently seeking to avoid detection. (2) Resp was travelling

from Miami to New York on a one-way ticket purchased with cash.

(3) Resp had two heavily laden American Tourister suitcases.

Cl/ (:;)nesp was travelling under_fg;EEE£§> Not only was his ticket

in the name "Holt," but he had identified his luggage with the

vva name "Holt." @ Resp did not put an address or telephone number
e ———— e N

on his luggage. It would have been better, of course, if the TC
had found that these circumstances either did or did not consti-
Faehrs(4) $(5) create
Caen/ yoq)
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tute articulable suspicion or probable cause. On the basis o

the record, though, I feel that the ocfficers did not have proba-

S

ble cause (a fact that Johnson conceded, Jt app, at 57A), but
e T —

that they did have reasonable suspicion.
R e

Standing alone, none of the factors is overwhelming, but
most have some probabative value. I think an experienced officer
can tell the difference between "white knuckle flyer™ nervousness
and wrongdoer nervousness, but the courts should reguire him to
articulate his specific findings in each case. That seems to

17 The second factor strikes me as less im-

have been done here.
portant. It is not unusual for a student attending college in
New York to buy a one-way ticket to New York City near the end of
the Christmas cation. Paying with cash is not surprising,.

Many college students do not have the credit rating to justify a
credit card, Furthermore, the Miami-New York airfare was not

very high at the time. The third factor also fails to impress

me. Whenever I went back to college after a vacation, my bags 6{%
2

were packed to the limit, and I was not alone in this regard. I

am alsoc not unusual in my use of American Tourister luggage. The

1] 5!

fourth fgg;pr ie the most persuasive for me. It was c¢lear that

0 W
resp was trying toc hide something from someone. The fifth factor
W

also carries some weight. While many people do not wish to dis-

play their address and telephone number, they at least have bag-

17 30hnson testified to his experience, and explained that resp

was nervously looking around the area as though trying to spot

policemen. "White knuckle flyers" generally fidget and talk to
one another uneasily. Jt app, at 30A=-31A,
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gage tags that allow the information to be obtained if necessary.
Resp obviously did not want his ownership of the bags established
if they fell into official hands.

My biggest trouble with this evidence is its lack of
specificity. Resp was doing something that he d4id not want to
publicize, but it is not clear that he was dolng anything ille-
gal, and even less clear that he was carrying narcotics. 1In 1978
{the most recent year for which statistics are provided), the
LaGuardia Airport Unit made 43 searches. On 16 occasions the
unit selzed drugs, but on 13 occasions they dlscovered illegal
aliens. DEA Manual, at 2.1B Drug-running is not the only activ-
ity that travelers wish to keep secret. The stereotypical adul-
terer using a commercial airline to travel to a distant rendez- ;}
vous would fit the drug courier profile perfectly. .

The lack of specificity convinces me that Johnson was
correct to admit that he had no probable cause to arrest resp.
Articulable suspicion is a closer question. 1In Mendenhall, you
analyzed the problem using a three-part test which examined

{i) the public interest served by the seizure, (il) the
nature and scope of the intrusion, and (iii) the objec-
tive facts upon which the law enforcement officer re-
lied in light of his knowledge and expertise.
446 U.5., at 561. Here the first two factors are essentially the

same as in Mendenhall and Reid v. Georgia, supra, so in comparing

18¢¢, united States v. Bowles, 625 F.2d 526, 534 n.10 (CAS5 1980)
(22% of searches at Atlanta Airport during 7 months in 1977 pro-
duced evidence of criminal activity other than transporting nar-
cotics).
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the cases the th!{d factor is determinative. The officers here

had less basls for suspicion than the agents in Mendenhall. Resp

was no more nervous than Mendenhall, his itinerary was less sus-
picious, his heavy luggage was less suspicious than her lack of
luggage, and they both travelled under an alias. On the other
hand, they probably had more basis for suspicion than the agents
in Reid. There the suspects were apparently travelling under
their own names on tickets purchased with a credit card. Thelr
itinerary and airport behavior, however, were more suspicious

than resp's. 1In the end this is a judgment call. I would say

T — —
that the officers here had reasonable suspicion. ?‘_'_,

[

D. The Exclusionary Rule

If there was an "arrest" without probable cause, or a
"seizure" without articulable suspicion, then it is necessary to
consider the exclusionary rule, I am inclined to think that the

—

Constitution does not require exclusion of the marijuana simply

WW
because resp's consent to search his bags was glven while he was
e e e —)

in illegal custody. Suppression may be required when the custody

ddes in fact influence the consent, but the court below applied
what amounts to a per se rule, Although such a rule makes sense
when the illegal arrest is the justification for the search, that
is not the case here. Even a valid arrest, standing alone, could
not have justified searching resp's locked suitcases. Here the
CA did not give the state the opportunity to prove that the con-
sent was voluntary in the totality of the circumstances desplte

the illegality of the arrest. I do not think that Brown v. Illi-
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nois, 422 U.5, 590 (1975), and Wong Sun v, United States, 371

U.5. 471 (1963), or the deterrent purpose of the exclusionary
rule, requires such a result.

This may, however, be strictly a state constitutional

[S—
R —

issue. Unlike the federal exclusionary rule, the Florida equiva-
l;;;-ia explicit in Article 1, 512 of the state constitution.

While the Florida courts accept the federal standards for deter-—
mining whether a search, seizure, or arrest is reasonable, Flori-

da v. Hetland, 366 So.2d 831 (Fla. App. 1979), aff'd per curiam,

387 So.2d 963 (Fla. 1980), their exclusionary rule appears to be

more limited. 1In applying the exclusionary rule, the court below
"‘1—._________.-— —--________--
relied directly on Florida cases, and the courts in those cases,
! ———— e a1 Er—
in turn, relied on earlier Florida cases. 8Since this looks like 22 Je)

a strictly state gquestion, I do not discuss the federal issue in /2~
detail here. If you would find it helpful, however, I will be
happy to do so.

The state argues extensively for a good faith exception
te the exclusionary rule. Resp argues that this was not raised
below, sc it may not be avallable here. 1In any event, it seems
that the Florida constitution would not permit such a result,

— —M_—-— S— e
even 1f this Court relaxed the federal rule. Once again, I do

not discuss this issue in detail, but will be happy to do so if

you would find it helpful.19

lgIn tying up loose ends, please note that I have also not dealt
with resp's mootness argument. It looks like a narrow issue, but
I would like to see the state's reply before discussing it.
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III. Conclusion %”%

This is a complicated case, with many of the complica-
tions arising out of the TC's fallure to make explicit findings
on issues that may prove relevant. To resolve the case, it is

necessary to make two close judgment calls that may end up being

closely th;d to these facts. On thn‘i!!!;, I conclude there was
at least a "seizure," and that selzure might be an "arrest." On
the I conclude the officers did not have probable cause

to make an arrest, but they did have articulable susplcion suffi-

clent to justify a limited seizure. If the case ls to have aﬁy
broad precedential value, it will probably be in lts treatment of
the drug courier profile. On that issue, I recommend that the We
Court treat it as a legltimate investigative tool, but E“ﬂlunttjhnff
the agents' independent judgments in the traditional way. The 2<-
extreme approach of the en banc CA is inappropriate, and the op-—
posite extreme of the CA panel is even worse, In some case pro- .

file evidence will be sufficient, and in others it will not. / 7

Each case must be judged on its facts.
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JUSTICE WHITE delivered the opinion of the Court.

We are reguired in this case to determine whether the Court
of Appeal of Florida, Third District, properly applied the
precepts of the Fourth Amendment in holding that respondent Royer
was being illegally detained at the time of his purported consent

to search his luggage.

On January 3, 1978, respondent Royer was observed at Miami
International Airport by two plain-clothes detectives of the Dade
County, Florida, Public Safety Department assigned to the
County's Crime  Bureau, Narcotics Investigation Section,l
Detectives Johnson and Magdalena believed that Royer's
appearance, mannerisms, luggage, and actions fit the so-called
"drug courier profile.a Royer, apparently unaware of the
attention he had attracted, purchased a ticket to New York City
and checked his two suitcases, placing on each suitcase an
identification tag bearing the name "Holt" and the destination,
"LaGuardia®. As Royer made his way to the concourse which led to

the airline boarding area, the two detectives approached him,



identified themselves as policemen working out of the sheriff's
office and asked if Royer had a "moment" to speak with them;
Royer said "Yes".

Upon request, but without oral consent, Royer produced for
the detectives his airline ticket and his driver's li:ansé. The
airline ticket, like the baggage identification tags, bore the
name "Holt," while the driver's license carried respondent's
correct name, "Royer." When the detectives asked about the
discrepancy, Royer explained that a friend had made the
reservation in the name of "Holt." Royer became noticeably more
nervous during this conversation, whereupon the detectives
informed Royer that they were in fact narcotice investigators and
that they had reason to suspect Royer of transporting narcotics.

The detectives did not return his airline ticket and
identification but asked Royer to accompany them to a room,
approximately forty feet auac;;g{adjacent to the concourse, Royer
said nothing in response but went with the officers as he had
been asked to do. The room was later described by Detective
Johnson as a "large storage closet", located :1§the stewardesg?
lounge and containing a small desk and two chairs. Without
Royer's consent or agreement, Detective Johnson, using Royer's

baggage checks stubs, retrieved the "Holt" 1luggage from the

mn



airline and brought it to the room where respondent and Detective
Magdalena were walting, Royer was asked if he would consent to a
search of the suitcases. Without orally responding to this
reguest, Royer produced a key and unlocked one of the suitcases,
which the detective then opened without seeking further assent
from Royer. Drugs were found in that suitcase. According to
Detective Johnson, Royer stated that he did not know the
combination to the lock on the second suitcase., When asked if he
objected to the detective opening the second suitcase, Royer said
"no, go ahead," and did not object when the detective explained
that the suitcase might have to be broken open. The suitcase was
pried open by the officers and more marijuana was found. Royer
was then told that he was under arrest. Approximately fifteen
minutes elapsed from the time the detectives intially approached
respondent until his arrest upon the discovery of the contraband.

Prior to his trial for felony possession of marijuana,3
Royer made a motion to suppress the evidence obtained in the
search of the suitcases, The trial court found that Royer's
consent to the search was "freely and veoluntarily given,"™ and
that, regardless of the consent, the warrantless search was

reasonable because "the officer doesn't have the time to run ount

and get a search warrant because the plane is going to take



off, "4 Following the denial of the motion to suppress, Royer

changed his plea from "not guilty" to "nolo contendere,"
specifically reserving the right to appeal the denial of the

motion to suppresﬂ.5 Royer was convicted.

The District Court of Appeal, sitting en banc, reversed

Royer's comricti;:?)Ik The court held that Royer had been
involuntarily confined within the small room without probable
cause; that the involuntary restraint had exceeded the limited
restraint permitted by Terry v. Ohio, 392 U.S. 1 (1968), at the

time his consent to the search was obtai hd that the consent

to search was therefore invalid because tainted by the unlawful

confinement.T

Several factors led the court to conclude that respondent's
confinement was tantamount to arrest. Royer had "found himself
in a small enclosed area being confronted by two police officers-

That

-a situation wiskeh presents an almost classic definition of

384 So.24 ol loig,

imprisonment,"

The detectives' statement to Royer that he was suspected
of transporting narcotics also bolstered the finding that Royer
was "in custody" at the time the consent to search was given.
b

;&; In addition, the detectives' possession of Royer's airline

ticket and their retrieval and possession of his luggage made it

389 So0.24 10153838 {Fl@



clear, in the District Court of Appeals' view, that Royer was not
bi
free to leave. %a;_

At the suppression hearing Royer had testified that he was
under the impression that he was not free to leave the officers!
presence, The Florida Court of Eppeaqgfxt;::; that this
apprehension "was much more than a well-justified subjective

belief,"” for the State had conceded at oral argument before that
court that "the officers would not have permitted Royer to leave

[
the room even if [Royer] had erroneously thought he could.” f{

The nomenclature used to describe Royer's confinement, the court

found, was unimportant because under Dunaway v. New York, 442

U.5. 200 {1979}, "[a]l] police confinement which ... goes beyond

the limited restraint of a Terry investigatory stop may be

constitutionally Jjustified only by probable cause." M
é—m 389 So.2d, at 1019. Detective Johnson, who conducted the

search, had specifically admitted at the suppression hearing that

he did not have probable cause to arrest Royer until the

suitcases were opened and their contents revealed. ﬁd. In the

absence of probable cause, the court concluded, Royer's consent

to search, given only after he had been unlawfully confined, was
{

ineffective to Jjustify the search. %d_ Because there was no

proof at all that a "break in the chain of illegality" had



occurred, the court found that Royer's consent was invalid as a
matter of law. Id.pAat 1020. We granted the State's petition for

!

certiorari, 454 0.5, 1079 (1981), and now affirm,

2 Tk
;ll'!biiff caus€ %

Some preliminary obsefvations are in order. First, it is

or
unguestioned that without/a warrant to search Royer's luggage i

e ecictivace
m exigent circumstances, the officers' privilege
to search the two suitcases depended on Royer's purported consent
to the search, Neither is it disputed that where the validity of
a search rests on consent, the state has the burden of proving
that the necessary consent was obtained and that it was freely
and voluntarily given, a burden that is not satisfied by showing

a mere submission to a glaim of lawful authority. Schneckloth

""k(

Bustamonte, 412 U.5. 218, 22, 233-234 (1973); Bumper v. North
Carolina, 391 U.8. 543, 548 (1968); Johnson United States, 333

= N

U.5. 10 (1948); AMBWSE U.s 333 (1921).

Second, law enforcement officers do not vioclate the Fourth
Amendment by merely approaching an individual on the street or in
another public place, by asking him if he is willing to answer
some gquestions, by putting gquestions to him if the person is
willing to listen, or by offering in evidence in a criminal

prosecution his voluntary answers to such gquestions. See Dunaway




¥ New York, 442 U.S. 200, 210 n. 12 (1979); Te::§ s Ohio, 392

v.s. 1, 31, 32-33 (1966) (opinion of Harlan, J.), 34 (opinion of
White, J.). Nor would the fact that the officer identifies
himself as a police officer, without more, convert the encounter

into a selzure reguiring some level of cbjective justification.

United States V. Mendenhall, 446 U.S. 544, 555 (1980) (opinion of

Stewart, J.). The person approached, however, need not answer

@“’M ?
any question put to him; indeed, he may decline to listen to the .

e

questions at all and may go on his way. Terr?tﬁiuffifi_ffffflﬂat

32-33 (opinion of Harlan, J.), 34 (opinion of White, J.). He may

not be detained even momentarily without reasonable, objective 7
bl

grounds for doing so; and his refusal toc listen or answer does

not, without more, furnish those grounds. United States_ v.

Mendenhall, supra at 556 (opinion of Stewart, J.). If there is l

no detention, no seizure within the meaning of the Fourth

Amendment, however, no constitutional rights have been infringed.

Third, it is also clear that not all seizures of the person

must be justified by probable cause to arrest for a crime. Prior

to Terry v. Ohio, supra, any restraint on the person amounting to

b

a selzure for the purposes of the Fourth Amendment was invalid

unless Jjustified by probable cause. Dunaway, v, New York, 442

U.s. 200, 207-209 (197%9). Terry created a limited exception to

| "



this general rule: certain seizures are justifiable under the
Fourth Amendment i{f there s articulable suspicion that a person
ie about to commit a crime., 1In that case, a stop and a frisk for
weapons were found unexceptionable. Adams v, Williams, 407 U.S.
143 (1972), applied the same approach in the context of an
informant's report that an unnamed individual, in a nearby

veh.{blﬁ\waa carrying narcotics and a gqun., Although not expressly

authorized in Terry, United Btates,y,. Brignoni~-Ponce, 422 U.S.
ki,

873, 881-882 (1975), was unequivocal in saying that reasonable

suspicion of criminal activity warrants a temporary seizure for

the purpose of a questioning limited to the purpose of the stop.

In Brignoni-Ponce, that purpose was to verify or dispel the

suspicion that the Immigration laws were being violated, a

governmental interest that was sufficient %o warrant temporary
Mpﬁi Pfddetentinn for limited questioning. The petitioner does not
H %‘ suggest, nor do we, that a similar rationale would not warrant
9 l"*dl temporary detention for gquestioning on less than probable cause
o“" L4
where the public interest involved is the suppression of illegal
transactions in drugs or of any other serious crime
Fourth, Terry and its progeny, nevertheless, created only a

limited exception to the general rule that seizures of the person

require probable cause to arrest. Detentions may Dbe

po



investigative vet violative of the Fourth Amendment absent

probable cause. Dunaway v, New York made this clear. There, the
subject was taken to the police station from his home and,
without being formally arrested, interrogated for an hour, The
resulting incriminating statements were held inadmissible:
reasonable suspicion of crime is {insufficient to Justify
custodial interrogation even though the interrogation is

investigative. Brown V. Illinois, 422 U.S. 590 (1975), and Davis

#&siulpgi, 354 U.5. 721 (l1965), are to the same effect.

Fifth, Dunaway and Brown also hold that statements given
during a period of illegal detention are inadmissable even though
voluntarily given provided they are the product of the illegal ’ﬂ/i‘,‘l.

cite
detention and not the result of an independent act of free will.( @

q Broﬂnivhlllinoiu, supra, a2t 598-599, In this respect those

cases rejiterated one of the principal holdings of Wong Sun v,
L%

United States, 371 U.S. 471 (1983).

Bixth, if the events in this case amounted to no more than a
permissible police encounter in a public place or a justifiable
Terry-type detention, Royer's consent to search his luggage, if
voluntary, would have been effective to legalize the search of

his two suitcases. Cf. 423 U.s. 411,

United States Ni-in '

424-425 (1976). The Court of Appea in the case before us,
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however, concluded not only that Royer had been seized [wig@® he
gave his consent to search his luggage but also that the bounds
of an investigative stop had been exceeded. 1In its view the
"confinement” in this case went beyond the limited restraint of a
Terry investigative stop, and Royer's consent was thus tainted by
the illegality, a conclusion that required reversal in the
absence of probable cause to arrest, The question before us is
whether the record warrants that conclusion. We think that it
does.
11T

The State contends that when Royer consented to the search

of his luggage, he was not being illegally detained, first,

shate’s First amamenT ¢ conseat

because the entire encounter was consensual and hence he had not

been seized or detained at all; and, alternatively, because the
@ shie's secod anyumat wird Terry sfop

officers reasonably suspected Royer of carrying drugs, any
seizure or detention to which he was subjected did not exceed the
bounds of the kind of investigative confinement contemplated by

Need ot address ©

Terry, Adams, and Brignoni-Ponce. We need not address the claim

that the officers reasonably suspected Royer, for we decline to
Yy o Fla. cT.
overturn the Florida court's conclusion that when Royer gave his

consent to search his luggage, he had been seized and subjected

to detention or restraint beyond that permissible on mere
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suspicion and in the absence of probable cause.

qi By the time Royer was informed that the officers wished to
examine his luggage, he had identified himself when approached by
the officers and had attempted to explain the discrepancy between
the name shown on his identification and the name under which he
had purchased his ticket and identified his luggage. Obviously,
the officers were not satisfied, for they informed him they were
narcotics agents and had reason to believe that he was carrying
illegal drugs. They requested him to accompany them to the
police room. Royer went with them. He found himself in a small
room ~- a large closet -- equipped with a desk and two chairs,
He was alone with two police officers who again teld him that
they thought he was carrying narcotics. He alsc found that the
officers, without his consent, had retrieved his checked luggage

from the airlines. Obviously, what had begqun as a consensual

inquiry in a public place had transformed itself inte an
—

investigatory procedure in a police interrogation room, where the

police, unsatisfied with previous explanations, sought to confirm
their suspicions. The officers had Royer's ticket, they had his
identification, and they had seized his luggage. It was never
suggested to Royer that he was free to board his plane if he so

chose, and he reasonably believed that he was being detained.

M
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At least as of that moment, any consensual aspects of the
encounter had evaporated, and we cannot fault the Florida Court
of Appeals in concluding that Terry v. Ohio and the cases
following it did not justify the restraint to which Royer was
then subjected. Consistent with this conclusion, the police
conceded in the state courts that Royer would not have been free
to leave the interrogation room had he asked to do so.?
Furthermore, the state's brief in this Court interprets the
testimony of the officers at the suppression hearing as
indicating that had Royer refused to consent to search his
luggage, the officers would have held the luggage and sought a
warrant to authorize the search., Petitioner's Brief 6.

We do not suggest that there is a litmus-paper test for
distinguishing a consensual encounter from a seizure or for
determining when a seizure exceeds the bounds of a Terry-type
detention, Even in the discrete category of airport stops, there
will be endless variation in the facts and circumstances
surrounding such encounters, so much wvariation that the courts
have not managed to reduce to a sentence or a paragraph a rule
that will provide unarguable answers to the guestion whether
there has been an unreasonable search or seizure in viclation of

the Fourth Amendment. We have not been able, for example, to
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improve upon the probable cause standard for distinguishing
between legal and 1illegal arrests; yet the Courts are often
deeply divided on whether the standard has been satisfied. We

nevertheless must render Jjudgment, and we think that the Florida

Court of Appeayg correctly relied on the rational of Dunaway V.

New York in overturning Royer's conviction.

There, the putative defendant was taken from his home and

transported to the police station where he was interrcgated for

an hour before making incriminating statements. The Court held

that the investigative detention authorized by Terry, Adams and

Brignoni-Ponce did not authorize custodial interrogation in the

absence of probable cause, even though the interrogatee was not
arrested, his answers were not ccerced, and the detention was
investigative. Here, Royer was moved only a short distance and
it was only a short time before the officers achieved their aim
and arrested him. But he was alone in the police room with two
officers who had seized his luggage and who sought to confirm
their suspicions that he was carrying drugs. We doubt that the
result would have been different in Dunaway had the suspect had
been picked up on the street in front of the police station and
had incriminated himself within fifteen minutes after his arrival

at the station. The result should be the same here.
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v

The officers testified at the suppression hearing and the
Florida Court of Appeals held that there was not probable cause
to arrest until Royer's bags were opened. The state nevertheless
asserts in this Court that probable cause existed and that Royer
was thus subject to arrest. If the state is correct, the fact
that the officers did not believe there was probable cause and
proceeded on a consensual or Terry-stop rationale would not
foreclose the state from justifying Royer's custody by proving

probable cause and hence removing any barrier to relyving on

Royer's consent to search. Peters v, New York, 392 U.S. 40, 66-
e >

67 (1968). We agree with the Florida Court of Appeal@,):\:ever,
that there was not probable cause to arrest Rover at the time he
purported to give his consent to search his lugqgage. The facts
are that a nervous young man with two American Tourister bags

¢ LR v fhelt 12
paid cash for an airline ticket to a "target city". These facts
led to inguiry, which in turn revealed that the ticket had been
bought under an assumed name. The proffered explanation did nat
satisfy the officers. We cannot agree with the é___i._:ate, if this is

=

its position, that every nervous young man paying cash for a

ticket to New York City under an assumed name and carrying two

heavy American Tourister bags may be arrested and held to answer

r’ﬂ'
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for a serious felony charge.
v
Because we affirm the Florida Court of Appea#ﬂb}cnnclusinn
that Royer was being illegally detained when he consented to
search his luggage, we agree that the consent was tainted by the
illegality and was ineffective to djustify the search. The

judgment of the Florida Court of Appeals is accordingly

affirmed.
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and voluntarily"” was sustained by the evidence and that the
Court of Appeals was, therefore, in error in setting it aside.
Acecordingly, the judgment of the Court of Appeals is reversed,
and the case is remanded to that court for further proceedings,

WM“—W ordered.

Me. Justice PoweLy, with whom TEm CEimmr Jusrice and
Mg, JusTiceE BLACEMUN join, coneurring in part and eoncur-
ring in the judgment,

I join Parts I, II-B, 11-C, and III of the Court's opinion.
Because neither of the courts below considered the ques-
tion, T do not reach the Government's contention that the
agents did not “seize” the respondent within the meaning of
the Fourth Amendment. In my view, we may assume for
present. purposes that the stop did constitute s seizure I
would hold—as did the District Court—that the federal agente
had reasonable suspicion that the respondent was engaging in
¢riminal activity, and, therefore, that they did not violate the
Fourth Amendment by stopping the respondent for routine
guestioning, I

The relevant facts may be stated briefly. The respondent
arrived at the Detroit Metropelitan Airport on & flight from
Los Angeles. She was the last passenger to leave the aircraft,

1 Mg. Jvsrice Brewant concludes in Part I1-A that there was no "seizure"
within the meaning of the Foutrth Amendment. He reasoms that such
8 eeigure occurs “oply if, in view of all of the circumstances sirround-
ing the incident, a reasonable person would have believed that he was not free
to Jeave." Antle, ut 554 M. JueTice BTeEwarT also notes that  ‘[t]here
is nothing in the Comstitution which prevents g policeman from addressing
fuestions to anyone on the strests ™  Anfe, at E:?, quoting Terry v. Ohis,
302 U. B. 1, 32 (1088) (Wmrrs, J., concurring).” 1 do not necessarily dis-
agree with the views expressed in Part II-A. For me, the question
whether the respondent in this case reasonably eould heve thought she
was free to “walk away” when mslked by two Government agents for her
driver's license and ticket is extremely closs,

e e ———— . e —
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T'wo agents of the Drug Enforcement Administration watched
the respondent enter the terminal, walk to the baggage area,
then change directions and proceed to an Eastern Airlines
ticket counter. After the respondent accepted a boarding
pass for a flight to Pittsburgh, the two agents approached her.
They identified themselves as federal officers, and requested
some identification. The respondent gave them her driver's
license and airline ticket. The agents asked the respondent
several brief questions. The respondent sccompanied the
agents to an airport office where a body search conducted by a
female police officer revealed two plastic bags of heroin.

II

Terry v. Ohio, 302 U, 8. 1 (1968), establishes that a reason-
able investigative stop does not offend the Fourth Amend-
ment' The reasonableness of a stop turns on the facts and
circumstances of each case. In particular, the Court has
emphasized (i) the public interest served by the seizure,
(ii) the nature and scope of the intrugion, and (iii) the objec-
tive facts upon which the law enforcement officer relied in light
of his knowledge and expertise. See Brown v. Texas, 443
U. 8. 47, 50-51 (1979); Delaware v. Prouse, 440 U. B. 648,
864655 (1079); United States v, Brignoni-Ponce, 422 T, 8.
873, 879-883 (1975); Terry v. Ohio, supra, at 20-22.

A

The public has & compelling interest in detecting those who
would traffic in deadly drugs for personal profit, Few prob-
lems affecting the health and welfare of our population,
particularly our young, cause greater concern than the escalat-
ing use of controlled substances. Much of the drug traffic

-

*The Terry Court held that the Warrant Clause of the Fourth Amend-
ment does not apply to a “stop.” This eategory of police conduct must
mrvive only the Fourth Amendment's prohibition of “unreassnable
searches and meizures” 392 U, B, at 20
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is highly organized and conducted by sophistieated eriminal
syndicates. The profita are enormous. And many drugs,
including heroin, may be easily concealed, As a result, the
obstacles to detection of illegal conduct may be unmatched
in any other ares of law enforcement,

To meet this pressing concern, the Drug Enforcement
Administration sinee 1074 has assigned highly skilled agents
to the Detroil Airport as part of a nationwide program to
intercept drug couriers transporting narcotice between major
drug sources and distribution centers in the United States.
Federal agents have developed “drug courier profiles” that
describe the characteristies generally associnted with narcotics
traffickers, For example, because the Drug Enforcement
Administration believes thet most drugs enter Detroit from
one of four “source” cities (Los Angeles, San Diego, Miami,
or New York), agents pay particular attention to passengers
who arrive from those places, See United States v. Van Lewis,
409 F. Supp. 535, 538 (ED Mich. 1076), af’d, 556 F. 24 385
(CAB 1977). During the first 18 months of the program,
agents watehing the Detroit Airport searched 141 persons in 56
encounters. They found controlled substances in 77 of the
encounters and arrested 122 persons. 400 F. Supp., at 539,
When two of these agents stopped the respondent in Febru.
ary 1876, they were carrying out a highly specialized law
enforcement operation designed to combat the serious societal
threat posed by narcoties distribution,

B

Our cases demonstrate that “the scope of [a] particular
intrusion, in light of all the exigencies of the case, [is] a cen-
tral element in the analysis of reasonableness.” Terry w.
Ohio, supra, at 18, n, 15" The intrusion in this case was quite

* For example, in Deloware v, Prouse, 440 U. B. 848 (1079), we consid-
ered the justification neoessary for a random stop of a moving vehiale.
Buch stope, whinhmyuhe;:hmntnightnrminfmqmuytrwﬂnd




-U. B, 801, BO& (197B),

-
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modest, Two plainclothes agents approached the respondent
as she walked through a public area. The respondent was
near aitline employees from whom she could have sought aid
had ghe been accosted by strangers. The agents identified
themselves and asked {0 see some identification. One officer
asked the respondent why her airline ticket and her driver's
license bore different names, The agent also inquired how
long the respondent had been in California. Unlike the peti-
tioner in Terry, supra, at 7, the respondent was not physically
restrained. The agents did not display weapons. The ques-
tioning was brief, In these circumstances, the respondent
could not reasonably have felt frightened or isolated from
assistance.
C

In reviewing the factors that led the agents to stop and
question the respondent, it is important to recall that a
trained law enforcement agent may be “able to perceive and
articulate meaning in given conduet which would be wholly
innocent to the untrained observer.” Broun v. Teras, supra,
at 52, n. 2. Among the circumstances that can give rise
to reasonsble suspicion are the agent’s knowledge of the
methods uged in recent eriminal aetivity and the character-
istics of persons engaged in such illegal practices. Law
enforcement officers may rely on the “characteristics of the

roads, interfere with freedom of movement, are inconvenient, and mey be
frightening, Td., at 857, Thus, we held that police may not stop 2 mov-
img vehicle without articulable and reasonable suspicion of unlawful activ-
itv. We explicitly distinguished our earlier decigion in L'mited States v.
Martinez-Fyerte, 428 U, 8, 543 (1076), which did not require individualized
suepicion for the etop of & motor vehicle at & fived checkpoint, because &
checkpoint stop constitutes & “lesser intrusion" than & random stop. 440
U. B, at 658, The motorist halted at s permanent checkpoint has less
reason for anxiety because he ¥ ‘can see that other vehicles are being stopped
[and] ecan see visible signs of the officers’ anthority. . . 7" United States
v. Mortines-Fuerte, supra, at 5658, quoting Umited Stater v. Oriie, 422
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area,” and the behavior of a suspect who appears to be evading
police contact. United States v. Brignoni-Ponce, 422 U, 8.,
at B84-885, “In all mituations the officer is entitled to assess
the faets in light of his experience.” Id., at 885.

The two officers who stopped the respondent were federal
agents assigned to the Drug Enforcement Administration.
Agent Anderson, who initiated the stop and questioned the
respondent, had 10 years of experience and special training in
drug enforcement. He had been assigned to the Detroit Air-
port, known to be a crossroads for illicit narcotics traffie* for
over & year and he had been involved in approximately 100
drug-related arrests. App. 7-8.

The agents observed the respondent as she arrived in Detroit
from Los Angeles. The respondent, who appeared very
nervous, engaged in behavior that the agents believed was
designed to evade detection. Bhe deplaned only after all
other passengers had left the aireraft. Agent Anderson testi-
fied that drug couriers often disembark last in order to have
& clear view of the terminal so that they more easily ean
detect government agents. Jd.,at9. Once inside the terminal
the respondent scanned the entire gate ares and walked “very,
very slowly” toward the baggage area. Id., at 10 (testimony
of Agent Anderson). When she arrived there, she claimed
no baggage. Instead, she asked a skycap for directions to the
Eastern Airlines ticket counter located in a different terminal.
Agent Anderson stood in line immediately behind the respond-
ent at the ticket counter, Although she carried an American
Airlines ticket for a flight from Detroit to Pittsburgh, she
asked for an Eastern Airlines ticket. An airline employee gave
her an Eastern Airlines boarding pass. 7d., at 10-11. Agent
Anderson testified that drug couriers frequently travel with-

¢From 1975 through 1978, more than 135 pounds of heroin and 22
pounds of cocaine were seised at the Detroit Airport. In 1678, 1,538
dosage units of other dangerous drugs were discovered there. Bee 586 F,
2d 708, 708, n. 1 (CAD 1979) (Weick, J., dissenting).
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out baggage and change flights en route to avoid surveillance.
Ibid. On the basis of these observations, the agents stopped
and questioned the respondent,

m

The District Court, which had an opportunity to hear Agent
Anderson's testimony and judge his eredibility, concluded that
the decision to stop the respondent was reasonable. I agree.
The public interest in preventing drug traffic ia great, and the
intrusion upon the respondent’s privacy was minimal. The
specially trained agenta acted pursuant to a well-planned, and
effective, federal law enforcement program. They observed
respondent engaging in conduct that they reasonably associated
with eriminal activity, Furthermore, the events ocourred in an
airport known to be frequented by drug couriers." In light of
all of the circumstances, 1 would hold that the agents poe-
sessed reasonable and articulable qupmmn of criminal activ-
ity when they stopped “the res respondent in & public place and
aaked her for identification,

The jurisprudence of the Fourth Amendment demands
congideration of the public's interest in effective law enforce-
ment as well as each person’s constitutionally secured right to
be free from unreasonable searches and seizures, In applying

® Although the Court of Appeals reversed the judgment of the Distriet
Court, it did not explicitly reject this conclusion of law. Bee id, st 707.
The dissenting judge noted that the Court of Appeals failed to take issue
with the Distriet Court’s conclusion that the agents had reasonable suspi-
cion to make the investigatory stop. Id., at 709 (Weick, J.).

# The results of the Drug Enforeement Ageney's efforts at the Detroit
Ajrport, see supro, st 582, support the conclusion that considerable drug
traffic flows through the Detroit Airport. Contrary to M=, Justice
Warrp's apparent impression, post, at 573-674, n. 11, I do not belisve that
these siatisties establish by themselves the reasonableness of this search.
Nor would reliance upon the “drug courier profile” necessarily demonstrate
reascnable suspicion, Each esse raising s Fourth Amendment issue must
be judged on its own facts,
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Wars, J., dissenoting 446 T.B.

& test of “reasonableness,” courts need not ignore the consid-
erable expertise that law enforcement offieials have gained from
their special training and experience. The careful and eom-
mendable police work that led to the eriminal eonvietion
at igsue in this case safisfies the requirements of the Fourth
Amendment,

Mz, Juarice WamE, with whom Mz, Justics BrEnNaN,
Mr. Jusrice Mamsmarr, and Mr Jusrmice BrEvENs join,
dissenting,

The Court today concludes that agents of the Drug En-
farcement Administration (DEA) acted lawfully in stopping
8 traveler changing planes in an airport terminal and escort-
ing her to & DEA office for a strip-search of her person. This
result is particularly curious because a majority of the
Membera of the Court refuse to reject the conclusion that
Mz, Mendenhall was “seized,” while & separate majority decline
to hold that there were reasonable grounds to justify & seizure,
Mgr, JusTice SrewanT concludes that the DEA agents acted
lawfully, regardless of whether there were any reasonable
grounds for suspecting Ma. Mendenhall of eriminal aetivity,
because he finds that Ms. Mendenhall was not “seized” by the
DEA agents, even though throughout the proceedings below
the Government never questioned the fact that a seizure had
occurred necessitating a showing of antecedent reasonable
sugpicion. Mn. JusticE PowmLr's opinion concludes that
even though Mes. Mendenhall may have been “seized,” the
geizure was lawful because her behavior while changing
planes in the girport provided reasonable suspicion that she
was engaging in criminal activity. The Court then con-
eludes, based on the absence of evidence that Ms. Menden-
hall resisted her detention, that she voluntarily consented to
being taken to the DEA office, even though she in fact had
no choice in the matter, This conclusion is inconsistent with
our recognition that consent cannot be presumed from a
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Solicitor General McCree, Assistant Attorney General Hey-
mann, and Deputy Solicitor General Frey.

Bruce J, Ennis, Jr.,, argued the cause for the American Civil
Liberties Union as amicus curige urging affirmance, With
him on the brief was Lawrence Herman.*

Justice Stevens delivered the opinion of the Court.

As Detroit police officers were sbout to exegute a warrant
to search a house for narcotics, they encountered respondent
descending the front steps. They requested his assistance in

gaining entry and detasined him while they searched the
premises.  After finding narcotics in the basement and ascer-
taining that respondent owned the house, the police arrested

him, searched his person, and found in his coat pocket an
envelope containing 8.5 grams of heroin

* "David Crump and Micheel C. Kuhn filed a brief for John B,

Holmes, Jr., et al. as amici ewrige urging reversl.

*The execution of the warrant is described in greater detail in Justice
Moody’s opinion for the Michigan Supreme Court: ;
“Upon arriving at the named address, Officer Roger Lehman mw the
defendant go out the front door of the house and proceed across the
porch and down the steps. When defendunt wae asked to open the door
be replied that he could not because he left his keys Inside, but he eould
ring someone over the intercom. Dwight Calhoun came to the door, but
id not admit the police officers. As & result, the officers obtained en-
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Respondent was charged with possession of the heroin
found on his person. He moved to suppress the heroin as
the product of an illegal search in violation of the Fourth
Amendment,” and the tria] judge granted the motion and
quashed the information, That order was affirmed by a
divided panel of the Michigan Court of Appeals, 68 Mich.
App. 571, 243 N. W. 2d 680, and by the Michigan Supreme
Court over the dissent of three of ite justices. 407 Mich,
432 286 N. W. 2d 226. We granted the State’s petition for
certiorari, 449 U, S, 808, and now reverse.

I

The dispositive question in this case is whether the initial
detention of respondent viclated his constitutional right to
be secure against an unreasonable seizure of his person. The
Htate attempts to justify the eventual search of respondent’s
person by arguing that the authority to search premises
granted by the warrant implicitly included the authority to
search persons on those premises, just as that authority in-
cluded an authorization to search furniture and containers
in which the particular things described might be eoneealed.
But as the Michigan Court of Appeals correctly noted, even
if otherwise acceptable, this argument could not justify the
initial detention of respondent outside the premises deseribed
in the warrant. See 68 Mich. App., at 578-580, 243 N. W.

of the instant possession charge™ 407 Mich. 432, 441, 286 N. W. 2d 226,
226-227.
3 The Fourth Amendment to the United States Constitution provides:
“The right of the people to be secure in their persons, houses, papers,
and effects, agninst unreasonable searchea and seizures, shall oot be
violated, snd no Warrants shall lssue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly deseribing the place to
be searched, end the persone or thioge to be seized.”
The Fourteenth Amendment requires the several States to secure these

rights. Bee Paylon v. Mew York, 446 1. B. 573, 576; Dunaway v. New
Fork, 442 U, 8. 200, 207,
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PRI B o B s

= ol




MICHIGAN v. SUMMERS : .
o Opinicn of the Court ~ * .

2d, at 602-603. If that detention was pa-muitﬂe tlmm i
no need to reach the question whether a search warrant for
premises includes the right to search persqns found there,
because when the ﬁim arched respondent, they hed prob-
able cause i ind hiad done so.! Our apprasal of

the validity of the seareh™oT Tespondent’s person thu‘eflnm
depends upon s determination whether the officers hed the
authority to require him to re-enter the house and to remai

there while they conducted their search*

* Because there were aeversl other oceupants of the house, under Michi-
gin law the evidenos that marcotics had been found in the basement of
respondent's house would apparently be insufficient to support & con-
vietion. Bee People v. Davenport, 30 Mich. App. 252, 197 N. W. 2d 621
{1972). The Michigan Court of Appeals relied on Davenport to conclude
that the officers did not have probable sauss to arrest or search respondent
even though he was the owner of a house in which contraband was found.
88 Mich. App., at 580-582, 243 N. W. 2d, at 602-603. Judge Bashara,
dissenting in the Court of Appeals, id, at 585, 243 N. W. 2d, at 605,
lndththm&hmﬁugjulﬁmufthﬂhﬁnh&pﬂﬂupmmmn,m
Mich,, st 450, 463404, 288 N, W, 2d, at 231, 237, pointed out that
Davenpert, which coneerns the proof neeessary to support a conviction,
in not dispositive of the question whether the palice had probable cause to
nrrest. Bee Brinegar v. United Siates, 338 U. B. 160, 174-176, Regard-
less of whether the pclice had probable cause to arrest respondent under
Michigan law, probable canse within the meaning of the Fourth Amend-

mwhmﬁdhmwmm
no reascn to believe he bad any special connection with

the police had no other basis for suspecting that he
possession of contraband. Bee id | ot 00-03. IQ_H.,
tion ir st issue. The polite knew respondent in
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I

In aseessing the validity of respondent’s initisl detention,
we note first that it constituted a “seizure” within the mean.
ing of the Fourth Amendment." The State does not contend
otherwise, and the record demonstrates that respondent was
not free to leave the premises while the officers were searching
his home. It is also clear that respondent was not farmally
arrested until after the search wae completed, The dispute
therefore involves only the constitutionality of a pre-arrest
“geizure” which we assume was unsupported by probable
cause, :

In Duna v. New York, 442 TJ, 8. 200, the Court re-
affirmed the general rule that an official seizure of the person
must be supported by probable cause, even if no formal ar-
rest i8 made. In that case police officers located a murder
suspect at a neighbor’s house, took him into eustody, and
transported him to the police station, where interrogation
ultimately produced a confession. Because the suspect was
not arrested until after he had confessed, and because he
presumably would have been set free if probable cause had
not been established during his questioning, the State argued
that the pre-arrest detention should not be equated with an
arrest and should be upheld as “reasonable” in view of the
serions character of the crime and the fact that the police
had an articulable basis for suspecting that Dunaway was
involved, Id., at 207. The Court firmly rejected the State’s
argument, noting that “the detention of petitioner wes in

they did not search bim until after they had probable cause to arrest end
had done so.

»4T4 is quite plain that the Fourth Amendment governe ‘seisures’ of the
pemon which do not eventuate in a trip to the station house and prosecu-
tion for ecrime—'arrests’ in traditional terminology. It must be recog-
nised that whenever a police officer acecets an individual and restraina his
freedom to walk away, he has "seized’ that person” Terry v. Ohio, 302
U- 'Bf :l H . s, il
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important respects mﬂistmgmshable from a traditional arremt "
Id, at 212° We stated:

“Indeed, any 'exeeptaan that cnu'.ld cover a eeizure As
intrusive as that in this case would threaten to swallow
the general rule that Fourth Amendment seizures are
‘reasonable’ only if based on probable cause.

“The central importance of the probable-cause re-
quirement to the protection of a citizen’s privacy af-
forded by the Fourth Amendment's guarantees cannot

. be compromised in this fashion. "The requirement of
probable cause has roots that are deep in our history.’
Henry v. United Btates, 361 U, 8. 88, 100 (1959). Hos-
tility to seizures based on mere suspicion was a prime
motivation for the adoption of the Fourth Amendment,
and decisions immediately after its adoption affirmed that
‘eommon rumor or report, suspicion, or even “strong rea-
son to suspect” was not adequate to support & warrant
for arrest.” [Id., at 101 (footnotes omitted). The famil-
iar threshold standard of probable cause for Fourth
Amendment seizures reflects the benefit of extensive ex-
perience accommodating the factors relevant to the ‘rea-

“sonableness’ requirement of the Fourth Amendment, and
' provides the relative simplicity and clarity necessary to
‘the implementation of & workable rule. See Brinegar
2w, United States, [338 U, B, at 175-176].” Id., at 213.

Although we refused in Dunaway to find an exception that
would swallow the general rule, our opinion recognized that

some seizures significantly less i.n rusive t havn
withstood scrutiny under the reasonableness standard em-

bodied in the Fourth Amendment. In these cases the intru-

* The Clourt noted that Dunaway was “taken from a neighbor's home
to & police car, transported to & police station, and placed in an interro-
gotion room.” He wes not informed that he was free to leave, he would
oot have been free to leave and would have been physically restrained had
he attempted to dogo. 442 U, B, &t 212, < ar '
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gion on the citizen’s privacy “was so much less severe” than
that involved in a traditional arrest that “the opposing in-
terests in crime prevention and detection and in the police

officer’s safety” could support the seizure as reasonable, Jd,,
at 200.

In the firat such ease, Terry v. Ohio, 302 T, 8. 1, the Court
recognized the narrow aumﬂurity of police officers who sus-

peet criminal activity to make limited intrusions on an in-
dividval's personal security based on less than probable cause,
The Court approved a "frisk” for weapons as & justifiable
response to an officer’s reasonable belief that he was dealing
with & possibly armed and dangerous suspect., In the sec-
ond such case, Adams v. Williams, 407 U. B, 143, the Court
relied on Terry to hold that an officer eould foreibly stop a
suspect to investigate an informant's tip that the suspect
was armed and carrving narcoties” And in United States v.

B i-Ponce, 422 U, B. 873, the Court held that the special
en;ormment problems confronted by roving Border Patrol

agents, though not sufficient to justify random stops of vehi-

' In upholding the “frisk” employed by the officer in that case, the
Court asumed, without explicitly stating, that the Fourth Amendment
dots not prohibit forcible stops when the officer has & reasonable suspicion
that & erime has been or is being eommitted. Bee 392 T. 8, at 32-33
{Harlan, J., concurring). Jd, at 34 (Warm, J,, conewrring). In Adoms
v. Williams, 407 U, 8, at 148, the Court made explicit what was implicit
in Terry:

“A briel slop of & suspicious individusl, in crder to determine his identity
or to maintsin the stetus qus momentarily while obtaining more informs-
tion, may be most reasonsble in light of the facts known to the cfficer at
Ih l'mm.li

Bee also [nited States v. Brignomi-Ponce, 422 11, B. B73; ['mited Staies v,
Cortes, 440 T. 8. 411,

* The Court noted that the informant’s tip wes insufficient to justify &n
arrest or search based on probable eause under Spimelli v. United States,
303 U, 8. 410, and Agudar v. Teras, 378 U, 8. 108, but the informstion

“earried enough indicia of reliability to justify the officer's foreible stop
of Williams." 407 U. B, at 147,
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cles near the Mexican border to question their occupants
sbout their citizenship, id., at 882884 ' were adequate to s
support vehicle stops based on the agents’ awareness of spe- ; .
cific articulable facts indicating that the wvehicle contained
illegal aliens, The Court reasoned that the dificulty in ps-
trolling the long Mexican border and the interest in controlling
the influx of illegal aliens justified the limited intrusion,
usually lasting no more than a minute, involved in the stop.
Id,, at 878-880."" Bee also United Statea v. Cortez, 449 U. B.
411,

' % These cases recognize that some seizures admittedly cov-
ered by the ngm MMTW
trumnl on personal security of those detained and l.r:""'a.‘
ed by such substantial law enforcement interests that 3
the:.r may be made on less than probable cause, so long as
polize Tave an F{GRUHS asi Jor saspesting eriizial -

ing th«u t!nnt.a ltlnd.nrd uf mmnnhlanu embodied in the

*In several mn.thﬂmﬂhlmcludedthltthalbmudm
articulable facts available to the officer rendered a detention unreason-

able. In ﬁg_u;m v. Prouse, 440 U, B. 648, 083, the Court held that
police could not make random stops of vehicles in order to check drivers’ M
licenses nnd vehicle registrations in the qﬁie of “articulable and rea-
suspicion” that the motorist wae unli or the ear unregist T

In y , 443 U, 8. 47, we held that a statute requiring
viduals to identify themselves was unconstitutional as applied because the
police did not have any reasonable suspicion that the petitioner had com-
mitted OF was commITing & crime, ﬁly, in ¥barra v, Iincis, 44 V. B.
88, we held that police executing a search warrant at & tavern could not
hwhfmmimklplthmhthenﬂimhdhdnﬁuﬂmdm
picion thet the patron might be armed or dangerous,

16 The detention spproved in Brignomi-Ponce did not encompass & search
of the vehicle, The Court had held in Almeido-Sancher v. United States,
413 U. B. 268, that such a search wust be supported by probable cause.
In United States v. Martines-Puerte, 428 T, B. 543, the Court hed that
stope at permanent checkpoints involved even less intrusion to » mwotorist

than the detention by the roving patrol, and thus a stop at such a check-
point need not even be based on any individualised suspicion.
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Fourth Amendment.” They are consistent with the general order
rule that every arrest,-and every seizure having the essential rule,
attributes of a formal arrest, is unremsonable unless it is affici
supported by probable cause. But they demonsirate that
the exception for limited intrusions that may be justified
by special law enforeement interests iz not confined to the Of
momentary, on-the-street detention accompanied by a frisk that
for weepons involved in Terry and Adams® Therefore, in hous
11 In his opinion for the Court in Terry, Chief Justice Warren identified ]::;a
“the eentral imgury under the Fourth Amendment" as “the ressonable- .
ness in all the ciroumestances of the partirulsr governments] invesion of a vasi(
" gitisen's personal security.” 392 U, B, at 19. Before analyzing the spe- detel
L cific stop and frisk invoived in thet cese, he stated: . : genr
s The scheme of the Fourth Amendment becomes meaningful only when it liber
is aseured that st some point the conduct of those charged with enforcing Inde
the laws can be eubjected to the more detached, neutral scrutiny of & inter
judge who must evaluste the reazonableness of & particular search or sei- 10 0
zure in light of the particular circumstances, And in making thet pesese-
ment it i& imperative that the facts be judged sgainst an objective stand- type
ard: would the facts available to the officer at the moment of the eeizure the |
or the search “warrant a man of ressongble caution in the belief’ that the tion
action temken was appropriste? Cf. Corroll v, United Stotas, 267 U. 8. obts
132 (1925): Beck v, Ohio, 370 U. B. BO, 86-07 (1884) " JId., st 21-22 S
4 {footnotes omitted), an of
1 Justice WHITE, concurring in Dunaway, noted that Terry is not certi
“sn almgst unique exception to & herd-and-fast etandard of probable or tn

" cause.” Rather, “the key principly of the Fourth Amepdmept ilﬂ.rfm“' in th
gblepess—the balancing of competing interests. U.8,et 219 I i

the purpose underlving & Terry stop—investigating posaible eriminal

aetivity—is to be gerved, the police must under ceriain civeumstances be TeaE
able to detain the individual for longer than the brief time period involved dote
in Perry and Adama, Ag one commentator obeerved: TW
"It is clear that there are several jnvestigative technigues which may be o
utilized effectively in the couree of a Terry-type siop. The most common the
is interrogation, which may include both & request for identification and men
inguiry concerning the suspicious conduct of the person detained. Some- 27,
times the officer will communicate with others, either police or private dur
citizens, in an effort {0 verify the explanation tendered or to confirm the Nex
. identification or determine whether a person of that identity is otherwise .y
' wanted, Or, the suspeet may be detained while it is determined if in fact ma

mm
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order to decide whether this case is controlled by the general
rule, it is to examine both ter of the

qfficial_intrusion and its jus a
1."'"' ——

1

Of prime importance in sssessing the intrusion is the fact
that the police had obtained & warrant to search respondent’s
house for contraband. A neutral and detached magistrate
had found probable cause to believe that the law was being
violated in that house and had authorized a substantial in-
vasion of the privacy of the persons who resided there. The
detention of one of the residents while the premises were
searched, although admittedly a significant restraint on his
liberty, was surely less intrusive than the search itself.**
Indeed, we may safely assume that most citizens—unless they
intend flight to avoid arrest—would elect to remain in order
to observe the search of their possessions, Furthermore, the
type of detention imposed here is not likely to be exploited by
the officer or unduly prolonged in order to gain more informa-
tion, because the information the officers seek normally will be
obtsined through the search and not through the detention.**

offense han occurred in the area, & process which might involve checking

premises, locating and examining objects abandoned by the suspect,

other people. If it is kmown that an offense has oeeurred

muspect may be viewed by witnesses to the crime. There

conclude that any investigstive methods of the type just

listed are inberently objectionable; they might cast doubt upon the

of the detention, howéver, if their use makes the period of

ention unduly long or involves moving the suspect to another locale”
8 W. LaFave, Bearch and Beizure § 0.2, pp. 36-37 (1978).

u “As the Court reiterated just a few years ago, the ‘physical entry of
the bome is the chief evil against which the wording of the Fourth Amend-
ment is directed’ United States v. United States District Court, 407 U. 8.
207, 313. And we bave long adhered to the view that the warrant proce-
dure minimises the danger of peedless imtrusions of that sort.” Pasyion v,
New Fork, 445 U. B, st 585-588.

4 Professor LaFave has moted thai the ressomsbieness of & detention
may be determined in part by “whether the police are diligently pur-
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ers, huwmfar the decizion will -be made

openly and deliberately, and considerations .

of “speed, flaxibility, and secrecy” will be
inapposite. . Indeed, in view of manage-
ment’s admitted duty.to bargain over the,
effects of a closing, see gate, at 2580, n. 15,
it i difficult to understand why additional

. bargaining over the the closing itself would

necessarily unduly dglny or puhhm tht
decision. -
Tamnotina pomtmn to judge whether

mandatory bargeining ‘over partial closings
fn all cases is consistent with our national

labor policy, and neither is the Court.- The -

primary responsibility to determipe. the
scope of the statutory duty to bargsin has
been entrasted to the NLRB, which should

not be reversed by the courts merely be- -

cause they might prefer another view.of the
statute. Ford Motor Co. v. NLEE, 441 U.8.
488, 495497, 99 S.Ct. 1842, 18481849, 60
L.Ed.Zd 420 (1979); see NLRE v. Erie Re~

sistor Corp,, 373 U.S. 221, 236, 83 S.Ct- 1138,

1149, 10 L.Ed.2d 308 (1968). I tharéfor:a
agree with the Court of Appeals that em-

ployers presumptively have a duty to bar.

. pealed.

gain over a decisidn to close an operation,™

end that this presumption can be rebutted
by a showing that bargmining would be
futile, that the closing was due to emergen--

ey financial circumatances, or that, for some

other reason, bargaining would not further
the purposes of the National Labor Rela-
tions Act. 627 F.2d 596, 601 (CA2 1980) 1
believe' that this approach is amply sup-
ported by recent decisions of the Board. E.
.. Brooks-Scianlon, Inc, 246 N.L.RB. No.
6, 102 L.RE.R.M. 1606 (1979); Raskin- Pack-
ing Co., 246 N.L.R.B. No.'15, 102 LERM.
1489 (1979); M. & M. Transportation Co.,
239 N.L.R.B. 73 (1578). With respect to the
individual faets of this cass, however, I
would vacate the judgment of the Court of
Appesls, and remand to the Board for fur-
ther examination of the evidence. See SEC
v. Chenery Corp;, 318 US, 820, 94-95, 63
S.Ct. 454, 462, 87 L.Ed. 626 (1948).

e :
o i KEY e NG ER SYSTEM

. State of MICHIGAN, Petitioner,
. Ve
George SUMMERS.
No. 79-1784,

Arg'ued Feb. 25, 1981,
» Decided June 22 1981

- Defendant was charged with poasession
of heroin and moved to suppress. The Re—
corder’s Court'of Detroit, Wayne County, .
Robert J. Colombo, J., suppressed the heroin
and quashed the’information, and the Mich- .,
igan Court of Appeals, 68 Mich.App. 571,
243 N.W.2d 889, affirmed. The state ap~
‘The Michigan Supreme Court, 407
Mich. 432, 286 N.W.2d 226, affirmed. Cer-.
tiorari was granted. The Supreme Court,
Justice Stevens, held that if the evidence
that a citizen's residence is harboring con-
traband is sufficient to persuade a judieial
officer that an invasion of the citizen’s pri-
vacy is justified, it is constitutionally ‘rea-
sonable to require that citizen to remain

_while officers of the law exscute a valid

warrant o search his home; thus, for

Fourth Amendment purposes, a warrant to

search for contraband founded on probable

cauze implicitly carries with it the limited

authority to detain the occupants at the -

premises while a proper search is mnductgeq_: -
Reversed.

Juatice Stewart filed a dissenting opm-
jon in which Justice Brennan and Justice
Marshall joined.

1. Arrest &=H3.5(5)
Even if -warrant to search deferdant's
residence implicitly granted authority to

search persons. on those premises, just as

that authority included authorization to
search furniture and containers in which
particular things described might be cop-
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cealed, that authority could net justify ini-
, tial detention of defendant outside premises

described in warrant  U.8.C.A.Const
Amend. 4. )

2 Arrest a=53.5(1)

Where police officers executing war-’

rant to search house for narcoties encoun-
 tered defendnnt descending front sleps,
* they requested his assistance in gaining en-
try and detained him while they searched
premises, initial detention of defandant con-

stituted “seizure” within meaning of
‘Fourth  Amendment,  1.5.C.A.Const

Amend. 4.

See publication Wmﬂl. and Phrlln
‘for other Judicial x:n-nnrucr.im and
definitions.

3. ﬁu‘rﬂt e=H.5(1) Ly

Some seizures admittedly covered by
Fourth Amendment constitute Such limited
intrusions on personal security of those de-
tained and are justified by such substantial
law enforcement intereats that they may be
made on less than probable cause, so long as
police have artioulable basis for suspecting
eriminal activity. U.S.CA.Const. Amend. 4.

4. Arrest o=§3.1

Every arrest, and every seizure having
essential atiributes of formal arrest, is un-
reasonable unless supported by probable
cause. U.S.CA Const Amend. 4,

5. Arrest =8§3.5(3)

* In sssessing justifieation for detention
of an gecupant of premises being searched
for contraband pursuant to a valid warrant,
both law enforeement interest and nature
of “articulable fscts” supporting detention
are relevant. US.CAConst Amend 4.

6. Arrest ==§35(3)

Existence of search warrant provides
objective justification for detantion of occu-
pant of home subject to warrant in that
judicia! officer has determined that palice
have probable cause to believe that someane
in home is committing a crime and nevtral
* The syllabus cm:ur.uiﬁ no past of the oplaion

of the Court but has been prepared by the
Reporter of Decisions for the convenience of

101 SUPREME COURT REPORTER

magistrate rather than officer in field has
mada critical determination that police
should be given special authorization to
thrust themselves into privacy: of home;
connection of oceupant to that home givea
police officer easily identifiable and certain
busia for determining that suspicion of

eriminal activity fustifies detention of that -

occupant. U.B.C.A Const. Amend. 4

7. Arrest e=62.5(3)

If evidence that citizen's resudence is
harboring contraband is sufficient to per-
suade judicial officer that invasion of eiti-
zen's privacy is justified, it is constitutional-
ly reasonable to require that citizen to re-
main while officers of law execute valid
warrant to search his home, and, tharefore,
warrant to search for contraband founded
on probable cause implicitly carries with it
limited authority -to delain oecupant of
premises while proper search is conducted.
U.S5.C.A.Const. Amend. 4.

Syllabus *

When police of flicers e:..-.uti.ng a war-
rant to search a house for narcotics encoun-
tered rl::sp.'rmln-nl descending  the l'rlr'nl.
slops, they requested his asistance in guin-
ing entry and detained him while they
searched the premises. Afier TindIfF nar-
cotics and “nacertaining that respondent
owned the house, the police arrested him,
sexrched his person, and found heroin in his
coat pocket. Respondent, who was charged
with possession of the heroin found on his
person, moved to suppress the heroin as the
product of an illegal search in viclation of
the Fourth Amendment. The trial judge
granted the motion and quushed the infor-
mation, and both the Michigan Court of
Appesls and the Michignn Supreme Court
affirmed. '

Held: The initial detention of respon-
dent, which constituted a “selzure" and was
essumed to be unsupported by probable
eapgse, did not violate his conatitutional
right to be secure against an unreasonable
seizure of his person. For Fourth Amend-

the reader. See United States v, Detroit Lyrn-
ber Co, 200 UI.5, 321, 337, 26 5.Ct, 282, 287 50
L.Ed. 459.
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ment purposes, n warrant to search for con-
traband founded on pru]ul e cause implicit-
Iy carries with it the limited .1u1.hnnt,_:.r to
deliin (he ocsupants of the premises while
a proper search is conducted. Because it
was lawful to require respondent to re-en-
ter and to remain in the house until evi.
dence establishing probeble cause to arrest
him was found, his arrest and the search
incident thereto were constitutionally p-ar-
missible, Pp. 25892585,

407 Mich. 482 286 N.W.2d 296, re-
versed. ~ £ m

Timothy A. Baughman, Detroit, Mich.,
for petitioner.

Elliott Schulder, Washington, D. C.. fur
the U. 8, as amicus curise, by special leave
of Court.

Gerald M. Lorence, Detroit, Mich., :for
respondent. :

Bruce J. Ennis, Jr., New York City, for
the American Civil Liberties Union, as ami-

cus curise, by special leave of Court.

Justive STEVENS delivered the opinion
of the Court.

As Detroit police officers were about to
execute a' warrant to search a house for

1. The execution of the warrant is described in
greater detail in Justice Moody's opinlon for
the Michigan Supreme Court

“Upon urriving at the named addreas, Officer
Roger Lehman saw the defendant go out the
front door of the houss and procesd across the
porch and down the steps. When defendant
was asked to open tha door he replied that he
could not because he left his keys inside, but he
eould ring somson# over the intercom.  Dwight
Calhoun came to the door, but did nov admit
the police offieersa. As a resull, the officers

obtained entrunce (o the premises by forcing ©

open the front door. Once admittance had
been gained Officer Lehman instructed Officer
Conant, previously statiomed along the sids of
the house, (0 bring the defendant, still on the
porch, into the house.

“After the eight cccupants of the house were
detained, a ssarch of the premissa ravealsd two
plastic bags of suspected narcotica under the
bar in the bassment. After finding the suspeet-
&d narcotics in the basement and upon deter-
mining that the defendant waz the owner of the
house, Offloer Conant formally arrested the de-
fendant for wiolation of the Controlled Sub-

narcoties, they encountered respondent” de-
scending the front steps. They reguested
his assistance in gaining éntry and detained
him while they searched the premises. Af-
ter finding narcotics in the basement and
ascertaining that respondent owmed the
house, the police arrested him, searched his
person, and found in his coat ‘pocket an
ezivelnp& containing 8.5 grams of heroin.!

Reupum:lent was charged with pou-nlun
of the heroin found on. his person. ' He
- moved to suppress the hervin as the product.
of an illegal search in violation of the
Fourth Amendment? and the trial judge
granted the motion and quashed the infor-
mation. That order was affirmed by a di-
vided panel of the Michigan Court of Ap-
pesls, 68 Mich.App. 571, 243 N.W.2d 689,
and by the Michigan Supreme Court over
the dissent of three of its justices. 407
Mich. 482, 286 N.W.2d 226. We granted the
Stata's petition for certiorri, — U.8..
——, 101 8.Cu 265, 66 L.Ed2d 127, and
now reverse.

|
[1] The dispositive question in this case
is whether the initial detention of respon-

stances Act of 1871, M.CL § 335341(4)aX
M.S.A. § 18.1070{41)4){a). A custodial ssarch
conducted by Officer Conant revealad a plastic
bag contmining suspected hernin in the defand-
ant's jacket pocket. It is this hervin, discover-
ed on the person of the defendant, that forma
the basis of the instant possession charge.”
407 Mich., st 441, 288 P{W_'l‘.d, at W'ﬂr.

2. The Fourth Amsndment to the United States -
“Constitution provides:
'ﬂnﬂajﬂﬂhﬁ:pﬂuﬁ.mummw!w
persons, housss, papers, and sffscts, against
unreasonable szarches snd seirures, shall not
be viclated, and no Warrants shall lssue, but

place (o be searched, and the persons or things
to be seized.”

The Fourtsenth Amendment requires the sever-
al States to sacure these rights. See Payton v
New York, 445 U.S. 571, 576, 100 S.Ce. 1371,
1374, 63 L.Ed.2d 63%; Dunaway v. New York,
442 US 200, 207, 99 S.CL 1248, 2293, &0
LEd.2d 524,
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dent’ violated his constitutional right to be

secure agminst an unreasonable seizure of

. his person. The State attempts to justify
" the eventual search of respondent's person

by arguing .that- the suthority Lo search
premises granted by the warrant implicitly
included the suthority to search persons on

those premises, just as that authority in-

. tluded an authorization to search furniture

. and comtainers in which the particular
things deseribed might be eoncealed. But

“ a8 the Michigan Court of Appeals correctly
" rpoted, even if otherwise acoeptable, this
argument could not justify the initial de-

' tention of respondent cutside the premises
described in the warrant. See 68 Mich,
App., at 5T8-580, 243 N.W.2d, at 602-893.

If that detention was permisaible, there is

no need to resch the guestion whether a
search warrant for premises includes the

. right tosearch persons found there, because
= when, the police searched respondent, they
had probable cause to arrest him and had
done 30} Our sppraisal of the validity of
the search of respondent's person therefore
dependa upon a determination whether the

3. Becauss there were several other occupants
af the house, under Michigan law the svidence
that narcotics had been found in the bassment
of respondent’s house would apparently be in-
sulficient to support a conviction. See People
v. Devenport, 38 Mich App. 252, 1897 N.W.2d
521 (1872). The Michigan Court-of Appeals

- ralisd on Davenport to conclude that the offi-
cers did not have probable cause Lo arrest or
search respondent even though he was the
ownsr of a house in which contraband was
found. B8 Mich App., al 580-582, 243 N.W.2d,
st 682-693. Judge Bashara, dissenting in the

o Court af Appenls, 68 Mich.App.. at 585, 243
NW.2d, at 885 and the three dissenting jus-
tices of the Michigan Supreme court, 407
Mich, at 430, 463454, ZB6 NW.2d at 211,
237, poinmted out that Davenport, which con-
¢ems the prool necessary (o suppomn a convic-
tidn, is not dispositive of the question whether
the police had probable cause Lo srrest. See
Brinegsr v. United Stales, 383 U.S5. 180, 174~
176, 69 5.Ce. 1302, 1310-1211], 83 LEd. 1879,
Regardiess of whether the police hagd probable
cause to arrest respondent under Michigan law,
probable cause within the meaning of the
Fourth Amendment is nol at issus here. Re-

that the evidence found in bis home established
probable cpuse 16 arrest him.  See Brief for
Reapandent 17.

spondent does not challenge the conclusion .
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of ficars had the authority to require him to
re-enter the house and to remain there
while they conducted their seareh.t

1

[2]1 In assessing the validity of respon-
dent’s initial detention, we note first that it
constituted a “seizure” within the meaning
of the Fourth Amendment® The State
does not contend otherwise, and the record
demonstrates that respondent was not free
to leave the premises while the officers
were searching his home. It is also clear
that respondent was not formally arrested
until ‘after the search was completed. The
dispute therafore involves only the constito-
tionality of a pre-prrest “seizure™ which we
assume was unsupported by probable cause.

In Dunaway v. New York, 442 U.S. 200,
99 S.Cu. 2248, 60 L.Ed2d 824, the Court
realfirmed the general rule that an official
seizure of the person must be supported by
probable cause, even if no formal arrest is
made. In that case police officers located &
murder suspect at a neighbor's house, took

4. The “seizure™ (ssue in this case should not be
confused with the “search” issue presented in
Ybharra v [lifnods, 444 U.S. 85, 10¢ 5.Ct, 338, &2
L.Ed.2d 238, In Ybarra tha police executing a
search warrant for 2 public tavern detained and
searched all of the customers who happened to
be present. No question conceming the legitl-
macy of the detention was raised Rather, the
Court concluded that the search of Ybarra was
inyalid because the police had ne reason to
believe he had any apecial connection with the
premises, and the police had no other basis for
suspecting that he waa armead or in possession
of contraband. See 444 U5, ar 90-83, 100
5.Cv, at 341-343, In this case, only the deten-
ton is at issus. The palice knew respondent
lived in the house, and they did not search him

until after they had probable cause to arrest
and had done 30,

5. "It is quite plain that the Fourth Amendment
governs ‘selrures’ of persons which do not
eventuate In u trip to the station house and
prosecution for crime—'srresty’ in traditional
terminology. [t must be recognized that whens
ever a police officer eccosts an individual und
restrains his freedom to walk awsy, he has
‘stized’ that person.” Terry v. Ohio, 382 U5,
1, 15, 88 5C1 868, 1877, 30 LEd2d RED,

g B S i I"M o
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| :
him into custody and tranaported him to the
1 police station, where interrogation ulti-
mately produced s confession. Because the
guspect was not arrested until after he had
confessed, and because he presumably
-would have been set free if probable cause
had not been established during his ques-
tioning, the State argued that the pre-ar-
rest detention should not be equated with
an arrest and should be upheld as “reasona-
ble” in view of ‘the serious character of the
crime and the fact that the police had an

PR Ll S

I way was invelved, Id, at 207, 99 8.Ct, at
2253. The Court firmly rejected the State’s
1 argument, noting that “the detention of
petitioner was in important respects indis-
| tinguishable from & traditional arrest™ Id.;
4 © at 212 99 5.0t at 22565 We atated:
“Indeed, any 'exception’ that eould cover

: would threaten to swallow the general-
3 rule that Fourth Amendment seizures are
‘reasgnable’ only if based on probable
cause, : . R
“The central importance of the proba-
ble-couse requirement to the protection
of a citizen’s privacy afforded by the
Fourth Amendment's guarantees cannot
be compromised in thiz fashion. ‘The re-
quirement of probable cause has roots
that are deep in our history.” Henry v
DUnited States, 381 1.8, 98, 100 [80 S.Ct.
168, 17, 4 L.Ed.2d 134] (1959). Hostility
to zeizures based on mere suspicion was a
prime motivation for the adoption of the
Fourth Amendment, and decisions imme-
diately after its adoption affirmed that
‘cominon rumor or report, suapicion, o
even “strong resson to suspect” was not

6. The Court noted that Dunawsy was “taken
from a neighbor's home to a pollée car, trans-
ported to a police station, and placed in an
interrogation mom."” Ha was not informed

that he was free to leave. he would not have .

been free to leave and would have been physi-
: cally restrained had he attempted to do 0. 442
1 US., at 212, 98 5.Ct, at 2256.. |

| 7. In upholding the “frisk™ employed by the

} offlcer In that casze, the Court assumad, without '

explicitly stating, that the Fourth Amendment
does not prohibit forcible stopa when the offi-

MICHIGAN v, SUMMERS .
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articulable basis for suspecting that Duna--

a seizure as intrusive as that in this case .
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adequate to support a warrant for arrest.’
Id., at 101 [80 S.Ct. at 170] (footnotes
omitted). The familiar threshold stan-
dard of probable cause for Fourth
Amendmient seizures reflects the benefit
of extensive experiance accommodating
the factors relevant to the ‘reasonable-
ness’ requirement of the Fourth Amend-
ment, and provides the relative simplicity
and clarity necessary to the implementa~
tion of a workable rule. - See Briregar v.
* United Stetes, [338 U.S,, at 175-176, 69
' 8.Ct, at 1810-1811)" .Id, at 213, 99
8Ct, at 2256. ..

Although we refused in Drm,away o fi nd

-an exception that would swallow the gener-

al rule, our opinion recognized that some
seizures s1gnt?'_mntT;-f less intrusive than an
arrcst—l'fave withstood scrutiny under the
ressonableness standard embodied in the
Fourth Amendment.  In these cases the
intrusion on the citizen's privacy “was so
much less severe” than that invelved in a

“traditional arrest that “the opposing intar-

ests in crime prevention and detection and
in the police officer’s safety™ could support'
the ‘seizure as reasonable. Id., at 209, 89
8.Ct, at 2254,

In the first such case, Terry v. Ohip, 302
U.5. 1, 88 5.Ct. 1968, 20 L.Ed.2d 389, the
Court recognized the narrow authority of
police officers who suspect criminal activity
to make limited intrusions on an individu-
al's pearsonal security based on less than
probable cause. The Court approved a

““frisk"” for weapons as a justifisble re-

sponse to an officer’s reasonable belief that
he was dealing with a possibly armed and
dangerous suspect.” In .the second such

cer has a reasonable suspicion that a crime has
been or is being commitied. See id., at 32-33,
B8 S.Ct. at 1835- 1388 (HARLAN, J., concur-
ring). fd, at 34, 88 5.Cr, at 1888 (WHITE, J.,
concurring). In Adams v Willlams, 407 1.5,
143, 146, 92 5.Cc. 1921, 1523, 32 L.Ed.2d 612,
the Court made explicit what was hnph:lt in
Termy

“A briel stop of a :usplmnus individual, in
order to determine his identity or o maintain
the status quo momentarily while obtaining
more [nformation, may be most reasonable in
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case, '"Adams v. Williams, 407 1.8, 143, 92
5.Ct. 1921, 32 L.Ed 2d 812, the Court relied
on Terry to hold that an officer could forei-

-bly stop a suspect to investigate an infor-

257
- the special enforcement problems confront-

mant’s tip that the suspect was armed and

ta.r;,fmg' narcotics® And in United States

v.”Brignoni-Ponce, 422 U.3. 873, 95 S.CL
45 L.Ed.2d 607, the Court ]1&!1{1 that

ed h;,r roving Border Patrol agents, though
not sufficient to justify random stops of
vehiclés near the Mexican border to ques-
tion their occupants about their citizenship,

_id., at BB2-884, 95 8.Ct., at 258025819 were

adequate to support vehicle stops based on
the agents' awareness of specific articulable
facts indicating that the vehicle contained
illegal aliens. The Court reasoned that tha
difficulty in patrolling the long Mexican

light uf the facts Imnwn to the officer at the

time."

See also United States v. Brignoni-Pamce, 422

U.5. 873, 95 §.CL 257445 LEd.2d 60T; United

Srates v. Corfer, — 115, ——, 101 S.CL. 630,
- 68 L.Ed.2d 621.

8. “Tha Court noted that the Lnformant’s tip was
insufficient to justify an arrest or search based
on probable cause under Spinelli v. United
States, 283 .S, 410, B9 S.Ct. 584, 21 L. Ed.2d
637, and Aguilar v. Texas, 378 US. 108, 84
S.Cr. 1509, 12 L.Ed.2d 723, but the Information
"carried enough indicia r:f reliahility to justify
the al'ﬂr.ars farcible stop of Willlama™ 407
U.5.. at 147, 82 5Ct., at 1924 -

$. In zeveral cases, tha Cowrt has concluded that
the abaence of any articulable facts available to
the officer rendersd a detention unreasonable,
,In Delaware v. Frouss, 440 U.5. 648, 663, 99

5.Ct. 1391, 1401, 69 L.Ed.2d 660, the Court held .

that palice could not make random stops of
vehicles In order to check drivers licenses and
vehicle registrations in the absence of "armleu-
lable and reasoneble suspicion” that the motor-
¢ jst was unlicensed ar the car uarsglstered, In
Brown v. Texas, 443 U.S. 47, 99 5.Ct. 2637, 61
L.Ed2d 357, we held that a statute requiring
individuais to identify themselves was uncon-
stitutional as applied beacause the police did not
have ‘any reasomable suspicion that the petl-
tloner had committed or was commilting a
crime, Finally,in Ybarma v. [linois, supra, we
held that police exscuting & search warrant at a
tavern could not invoke Terry to frisk a patron
unless the officers had individualized susplcion
that the patron might be armed or dangerous.

10. The detention approved in Brignoni-Ponce
did not encampass a search of the vehicle. The

10t SUPREME COURT REPORTER -

border and the interest in controlling the

influx of illegal aliens justified the limited
intrusion, usually lasting no more than a
minute, involved in the stop, Id, at 878
880, 95 8.Ct., at 2578, 2579.% See also Unit-
ed States v. Cortes, — UJ, —, 101
8.Ct, ,,Eﬁ L.Ed.2d 621, -

I3 "These cases recognize that some
seizures admittedly covered by tha Fourth
Amendment constitute such limited intrn-
gions on the personal security of those de-
tained and are justified by such substantial

law enforcement interests that they may be
made on n leas tha.nﬁbnh]a cause, 50 long 83
police have an articulable basis for suspect-
ing eriminal activity.- In these cases as in
Dunaway, the Court was applying the ulti

mate standard of reasonableness embodied

in the Fuurth Amendment.] _ They are con-

Court Iw;l held in Ahﬁ{da&mhu ¥, United
States, 413 115, 288, 93 S.Ct 2535, 37 L.Ed2d
596, that such a search must be supported by
probable cause, In United States v. Martinez-

., Fuerte, 428 1.5, 543, 96 5.Cu 3074, 45 L.Ed.2d
1116, the Court hzid that stops at permanent
checkpaints lovalved éven lass intrusion to a
motorist than the detzntion by the roving pa-
tral, and thus & stop at such & checkpoint need
not even be based on any individualized suspi-
cian,

11, In hie opinion for the Court in Terry, Chief
Justice Warren ldentifled “the central fnquiry
under the Fourth Amendmisnt” as “the reason-
ableness in all the circumstances of the particu-
lar governmental invasion of a citiren’s parson-
al security.” 392 1.5, at 19, 88 S.Ct., at 1878.
Before analyzing the specific stop and Frisk
involved in that case, he stated:

“The scheme of the Fourth Amendment be

comes meaningful only when it is assured that
8t some point the conduct of those charged
with enfarcing the laws can be subjected (o the
more detached, neutral scruiiny of a judge who

“ must evaluate the reasonablensas of a particu-
lar-search or seizure in light of the particular
circumstances. And in making that assess-
ment it is impecative that the faets be judged
againat an objective standard: wottld the facts
available to the officer at the moment of the
sefzure or the search "warrant a man of reason-
shle caution in the belisf® that the sction taken
was appropriate? CF Carroll v. United States,
267 U5 X
(1825); Beck v. Ohio, 379 U.S. B9, 86-87, [85
E.Ct. 223, 238, 13 LEd2d 142) (1964} 21492
L5, at 21-22, BR S.Cr., at ISTE-1880 (foot-
notes omitted).

132, [45 5.Ct. 280, 69 L.Ed. 543]-

R

o i # .yq.ﬁhi‘pﬂwl ad e

Sl

P 13, | el i e




ol o

e i i S

MICHIGAN v. SUMMERS

2593

Chiwas 101 S.CL 2587 (1081)

sistent with the general rule that avery
arrest, and every seizure having the essen-
tial attributes of a formal arrest, is unrea-
sonable unless it is supported by probable
csuse. But they demonstrate that the ex-

ception for lirpited intrusions that may be,

justified by special law enforcement inter-
ests is not confined to the momentary, on-
the-street detention accompanied by a frisk
for weapona involved in Terry and Adams 3
Therefore, in order to decide whether this
case s controlled by the gencral rule, it ia

tial invasion of the privacy of the persons
who resided there. The detention of one of
the residents while the premises were
searched, although admittedly a significant
restraint on his liberty, was surely less in.
trusive than the search itseli.'® Indeed, we
may safely assume that most eitizens—un.
less they mtend flight to avoid arrest—
would elect to remain in order to obeerve.
the search of thelr possessions Further-
more, the type of detention imposed here is
not likely to be exploited by the officer or

ormation, becsuss the information the

necesaary to examine both the character n\ nduly prolonged in.order to guin. more
on.' L

the official intrusion and its justificati
o
Of prime importance in sssessing the in-
trusion is the fact that the police had
obtained a warrant to search. respondent's

house for contrsband. A neutral and de-
tached magistrate had found probable cause

to believe that the law was being violated

in that house and hed authorized a substan-

12. Justice WHITE, “concurring in Dunaway,
noted that Terry {8 not “an slmast unique ex-
ception to a hard-and-fast standard of prabable
cpute ™ Rather, “the key principle of the
Fourth Amendment s reasonablensss—3he bale
ancing of competing interesis.” 442 U.S., at
218, 99 S.C1., at 22680 (WHITE. J., concurring).
U the purpase underlying a Terry stop—investi-
gating possible criminal activity—is- o be
served, the police must under certain circums
stancesd be able to detain the individual for
longer than the brisf time period involved in
Terry end Adams. As one commantator ob-

" served

“It is clenr that there sre cevaral Investigative
techniques which may be utilized affectively in
tht cowrse of a Termyiype stop. The most
common le intarrogation, which may include
both & request for identification and inquiry
conceming the suspiclous conduct of the per-
son detsined. Sometimes the officer will com-
municats with others, either police or private
citizens, in an sifort o verify the explanation
tendered or to confirm the identification or
determine whether a person of that idantity Ia
otherwise wanted. Or, the suspsct may be
detained while It 'ls determined if in fact an
offense has ocourred In the area, a process
which might invelve chacking certain premises,
locating nnd examining objects abandoned by
the suspect, or talking with other peopie. 1 it
is known that an offense has occurred in the
area, the suspect may be viewed-by wilnesses
to the crime, Thers is no reason to concluds
that any investigalive methods of the type just

101 O

officers seek normally will be obtained
through the search and_not through the
detention! Moreover, bacause the deten-
tion in thia case was, in respondent’s own
residence, it could add only minimally to the
public stigma associated with the search

[itsell and would involve neither the incon- _

venience nor the indignity associated with a
compelled visit to the police station’ In

listed are Inherently objecticnable; they might
cast doubt upon the reasonableness of the de-
tentlon, however, If their use makes the period
of detention unduly long or involves moving
the suspect to another locale' 3 W, LaFave,
Search and Seizure § 92, pp. 36-37 (1978)

13. “As the Coust relterated just a few years
ago, the ‘physical entry of the home |3 the chisf
evil against which the wording &/ the Fourth
Amendment is directed.’ Unfted States v, Dinfe-
&d States District Coure, 407 U.5. 297, 313, 22
S.Ct. 2125, 2134, 32 LEA2d 757). And we
heve long sdhered Lo the view that the warrant
procedure minimires the danger of neediess
intrisiona of that sorL™ Payton v. New Yark,
445 U.5. 573, 585-388, 100 S.C. 1371, 1379-.
1380,

I4. Professar LaFave has noted that (he reason-
ableness of a detention may be determined in
part by “[wlhether the police are dlligently
pursuing a means of investigation which {s like-
ly to resolve the matier one way or another
very soon.,,” 3 W. LaFave, Search and Sel-
ture § 9.2, p. 40 {1978),

13, Moreover, unlike the selzure in Dunawsy,
which was designed to provide an opportunity
for interrogation and, did lsed to Dunaways
confession, the ssizure in this case is not [cely
to have coercive aspects likely 1o induce seif-in-
erimination,

—
i
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sharp contrast to the custodial interrogation
in Dupfiway, the detention of this respon-
dent was “substantially less intrusive” than
‘an arrest 442 U8B, st 210, 90 8Ct, st
2255, :

[5] In sssessing the justification for the
detention of an occupant of premises being
. searched for contraband pursuant to a valid
warrant, both the law enforcement interest
and the nature-of the “articulable facts”
supporting the detention are relevant
Most obvious is the legitimate law enforce-
Joent inlerest in preventing fight in the
event that incriminating evidence is found,
Less obvious, but sometimes of greater im-
portance,. is the interest in minimizing the
rizk of harm to the officers. Although no

special danger to the police is suggested by

the evidence in this record, the execution of
a warrant to senrch for narcotics is the kind

of transaction that may give rise to sudden

violence or frantic efforts to conceal or
destroy evidence™ The risk of harm to
both the police and the occupants is mini-
mized if the officers routinely exercise un-
_ questioned command of the situation. Cf. 2
W. LaFave, Search and Seizure § 4.9, pp.

150-151 (1978]. Finally, the orderly com-

pletion of the search may be facilitated if
the occupants of the premises are presant.
Their self-intereat may induce them to open

¥ i
18 We do not view the fact’ that respoadent
whs leaving his howse whien the officers armjved
to be of constitutional significancs; Tha sei-
xura of respondent on the sidewalk outside was
no more intrusive than the detention of those
* residents of the house that the police found
Inalde,

17. The fact that our holding today deals with a
case in which the police had a warrant does
oot, of course, preclude the possibility that
comparabie police conduct may be justified by
exipent circumstances in the abssnce of a war.
rant. No such question, however, is presented
by this cass.

18, Justice Jackson recognized the significance

of this determination in Johnson v United

Seates, 333 U5 10, 13-14, 68 5.C1. 387, 368-

364, 92 L.Ed 426;

*The point of the Fourth Amendmenl, which

often is nol grasped by realous officers, s not

that it deples law enforcement the suppart of
the usual inferences which reasonable men
draw from evidence. ¥ protection consists in
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locked doors or locked containers to svoid
the use of force that is not only damaging
to property but may also delay the comple-
tion of the task at hand, '

[6] It is also approprinte to consider the
nature of the articulable and“individualized
suspicion on which the police base the de-
tention of the cccupant of a home subject to
# search warrant. We bave alresdy noted
that the detention represents only an incre-
mental intrusion on personal liberty when

‘the search of a home has been authorized

by & valid warrant. The existence. of a
pearch warrant, howsver, also provides an
objective justification for the detention. A
judicial officer has determined that police
have probable cause to belisve that someone
in the home is committing a crime. Thus &
neutral magistrate rather than an officer in
the field has made the critical determina-
tion that the police should be given a apacial
authorization to thrust themselves into the
privacy of & home.™ The connection of an
occupant to that home gives the police offi-
cer an easily identifiable and certain hasis
for determining that suspicion of criminal
activity justifies & detention of that oceu-
pant :

[T] In Peyton v. New York, 445 US,
§73, 100 S.Cu 1371, 63 L.Ed.2d 639, we held

requiriag that those inferences be drown by a
neutral and detached maglstrate Instead of be-
“ing judged by Lhe officer engaged In the often
competitive enterprise of ferreting oul crime.
Any assumption that evidence sufficient to sup-
port & magistrate's disinterested determination
10 |ssue o search wartant will justify the offi-
cers in mahking a search withoet a wamant
would reduce the Ameandment to 2 nullity and
leave the people’s homes securs only in the
diseretion of police cfficers. Crime, sven in the
privacy of one’s own quarters is, of course, of
grave concern to society, and the law aligws
such crime (o be remched on proper showing.
The right of officers to thrust themaselves into a
home is alsa & grave concern, not only to the
individuai but o a society which chooses 1o
dwell in reasonable security and freedom from
survelllance. When the right of privacy must
reasonably yield to the right of search s, as &
rule, to be decided by a judicial officer, not by a
policeman or government enforoement agent™
(Footnot=s omitted),

S AR,
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that police officers may not enter a private
residence to make a routine felony arrest
without first obtaining a warrant. -In that
case we rejectsd the suggestion that only a
search warrant could adequately protect the
privacy interests at stake, noting that the
distinction between s, search warrant and
an arrest warrant was far less significant
than the interposition of the mugistrate’s
determination of probable cause between
the zealous officer and the citizen:
“It is true that an arrest warrant require-
ment may afford less protection than a
search warrant requirement, but it will
suffice to interpose the magistrate's de-
termination of probahble cause between
the zealous officer and the eitizen, K
there is sufficient evidence of a citizen's

participation in a felony to persuade s

judiciul officer that his arrest is justified,
it is conatitutionally reasonable to require
him to open hia doors to the officers of
the law. Thus, for Fourth Amendment
purposes, an arrest warrant founded on
probable cause implicitly carries with it
the limited authority to enter a dwelling
in which the suspect lives when there is
reason to believe the suspeet iz within."
445 US,, at 602-609, 100 S.Ct., at 1388

That Nolding is relevant today. If the evi-
dence that a citizen's residence is harboring
contraband is sufficient to persuade & judi-
cial officer that an invasion of the citizen's

19. In refusing to approve seizures based on less
than probable causs, the Dunaway Court de-
clined to adopt & “multifactor balancing test of
‘reasonable polica conduet under the clreum-
stances’ to cover -all seizures thst do not
amount to tachnical arrests.” The Court noted:
“The protections intsnded by the Framers
could all too easily disappear in the considers-
tion and balancing of the multifarious circum-
stances presented by different cases, espacially
when thal balancing may be done In the first
instance by police officers engaged in the “often
competitive enterprise of ferreting out crime."
42 U5, at 213, 29 S.Ct, at 2357

As Justice WHITE noted in his concurrence
in Dunaway, il police are to have workable
rules, the halancing of the competing interesty
inherent in the Terry prirciple “must in large
part be done on a categorical basls—naot in an
ad hoc, case-by-case Tashion by individusl po-
lice officers.” 442 U5, =t 219-220, 93 5.C1, at

2260 (WHITE, J., concwring). The rule we

ety - L -

privacy is justified, it is constitutionally
reasonable to require that citizen to remain
while officers of the law execute a valid
warrant to search his home!® Thus, for
Fourth Amendment purposes, we hold that
a warrant .to search for contraband®
founded on probable cause implicitly carries
with it the limited nuthority to detain the
oceupants of the premises while a proper’
search is conductad !

Because it was lawful to require respon-
dent to re-enter and to remain in the house
until evidence establishing probable cause
to arreat him was found, his arrest and the
search incident thereto were constitutional-
ly permisaible. The judgment of the Su-
preme Court of Michigan must therefore be
reversed.

It is so ordered. .

Justice STEWART, with whom Justice
BRENNAN and Justiee MARSHALL join,

‘dissenting.

The Court is correct in stating that “some

seizures significantly less intrusive than an

arrest have withstood serutiny under the
reasonableness standard embodied in the
Fourth Amendment" Ante, at 2581, But
to escalate this statement into some kind of
a general rule is to ignore the protections
that the Fourth Amendment guarantees to
us all. There are only two types of seizures

adopt today does not depend upan such an ad
hoc determination, because the officer s not
required to evaluate either the quantum of
prool justifying detention or the extent of the
intrusion to be imposed by the seizure.

. We do not decide whether the sams result
would be justified if the ssarch warrant merely
authorized a ssarch for avidence. Cf. Zurcher
v. Stanford Daily, 436 LS. 347, 560, 88 5.CL
1970, 1978, 56 LLEd2d 3525. See slso id, st
381, 58 5.Cr, at 1989 (STEVENS, J., dissent-
ingh. : .

21. Although special circumstances, or possibly
a prolongsd detention, might lead to a different
conclusion In an wnusual case, we are per-
suaded that this routine detention of residents
of a house while it was being searched for
contraband pursuant to & valid werrent i3 not .
such a case o =
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that need not be based on probable cause.
The first, represented by the Terry line of
cases, i8 a Hmited stop to guestion a person

. and to perform a pat-down for weapona

when the police have reason to believe that
he is armed and dangerous. E. g, Terry v.
Ohio, 392 U.S. 1, 23-24, 88 S.Ct. 1868, 1881,
20 L.Ed.2d 889." The second is a beief stop
of vehicles near our international borders to
question occupents of the vehicles about
their citizenship. E. g. United States v.

.. Brignoni-Ponce, 422 U.S. 818, 881, 95 S.Ct.

2574, 2580, 45 LEd2d 607.
From these two special exceptions to the

general prohibition on seizures not based on .
_ probable cause, the Court leaps to the very

broad idea that courts may approve a wide
variety of seizures not based on probable
cause, 5¢long as the courtz find, after bal-
“ancing the law enforcement purposes crf the
police conduct against the- severity of ‘their
intrusion, that the seizure appears “reason-
able.™ Anbe. at 25022598 and nn. 11-12.
But those twe lines of cases do not rep-
resent some sort of exemplary balancing
text for Fourth Amendment cases. Rather,
they represent two isolated exceptions to
the general rule that the Fourth Amend-
ment itself has already performed the con-
stitutional balance between police objec-
tives and personal privacy. KThe seizure
permitted by the Court today, the detention
of a person at his home while the police

. execute a search warrant for contraband
_ inside it, is categorically different from

those two special exceptions to the warrant
and probable cause requirement, and poses
a significantly greater threat to the protec-
tions guarantead by the Gonlstitutiun.

: B g
The sommon denominator of the Terry
cases and the border checkpoint cases is the

' presence of some goveramental interest in-

dependent of the ordinary interest in inves-
tigating crime and apprehending suspects,
an interest important encugh to overcome
the presumptive constitutional restraints on
police conduct. At issue in Terry was
“more than the povernmental interest in

&
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investigating erime; in addition theee is the

-more immediate interest of the police offi-
-cer in taking steps to assure himmelf that

the peraon with whom he is dealing is oot
armed with & weapon that could unexpect-

edly and fatally be used against him." Ter- .

ry v. Ohio, supra, 392 U.8,, at 28, 88 3.0t.,
at 1881. Though the officer in Terry was
engaged in investigating crime, the govern-
mental purpose that justified the stop and
pat-down was not the investigation itself,
but “the neutralization of danger to the
policeman in the investigative -dreum-

stance.” Id., at 26, 88 8.Ct., at 1882 Stat--

ing its essential holding, the Court said:
“When an officer is justified in believing
that the individual whose suspiciouws behav-
for-he is investigating at close range is

* armed and presently dangerous to the offis

cer or to others, it would appear to be
clearly unreasonable to deny the officer the
power o take necessary measures bo deter-
mine whether the person is in fact earrying
a weapon and to neutralize the ihreat of
physical harm.” Id., at 24, B8 5.0t at 1881

-Similarly, in Adams v. Williams, 407 U8,
143, 92 S.Ct. 1921, 32 L.Ed.2d 612, the offi-
cer had received an informant's tip, not
amounting to probable cause, that Williama
was carrying narcotics and a gun. The
Court held that the officer acted legally in
reaching into the car and intruding on Wil-
liams’ person to see if Williams indeed was
in possession of a lethal weapon. In so
holding, the Court made clear that what
justified this intrusion on Williams® persen
was not the possibility of finding contra-
band nareotics, but rather the officer’s need
to protect himself from harm by semxing the
suspected gun: “The purpase of this limited
gearch is not to discover evidence of crime,
but to allow the officer to pursue hisinves-
tigation without fear of violence ....”
Id, at 146, 92 S.Ct., at 1923, accord, Penn-
gylvania v. Mimms, 434 U8 106 110, 98
5.Ct. 330, 333, 54 L.Ed.2d 331. See Yharra
v. IMiinofs, 444 1.8, 85, 83, 100 5.Ct. 338, 343,
62 L.Ed.2d 238. i

In United States v. Brignoni- Bu-
pra, the Court approved a limited stop of

=
L = .
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vehicles by patrold of immigration officers
near the Mexican border, but in doing so it
stressed the unique governmental interest

in preventing the illegal entry of aliens.

The Court beld that brief stops and inguir-
ies based on less than probable cause to
search or arrest were necessary hecause the
entry of undoeuménted aliens creates “uig-
nificant economie and social problems, com-
peting with citizens and legal resident
aliens for joba, and genersting extrs de-
mand for social services” 422 US at 879,

95 8.CL, st 2579, And in United States v..

Martines-Fuerts, 428 U.S. 548,. % &Ct
4074, 49 L.Ed.2d 1116, upholding similarly
brief stopa and inquiries at permanent
checkpoints, the Court relied on the unigue
difficuity of patrolling a 2,000-mile long
and virtually- uninhabited border area, n
difficulty that would prove insuperable if
the government could slop a vehicle only on
the basia of probshle cause to believe that
that particular vehicle contained illegal en-
trants. Id, at 582, 96 S5.CL, at 3080,

It seems clear, therefore; that befare a
court can uphold a detention on less than
probable cause on the ground that it is

roasonable™ in the light of the competing

interests, the government must demon-
sirate an important purpose beyond the
normal goals of eriminal investigation, or
must demonstrate an extrsordinary obeta-
ele 1o such investigation.

; n
What the Court approves today is justi-
fied by no such special governmental inter-
est or law enforcement need. There were
only two governmental purposes supporting

1. As the Court acknowledges, antes, st 2533, the
record in this case presants no evidence what-
soever that the polics feared any threat to their-
safety or that of others from the conduct of the
respondent, or that they could reasonably have
so feared. The Court saya that Lhis nevérthe-
lean was the “kind of transaction that may give
rise to swdden violence ...." Anfe at 2583,
But where the police canmot demonstrate, orf
the basin of specific snd articulsble facts, a
ressonable belief that & parson threatens phyal-
cal harm to them or others, the speculation
that other persons o that circumstance might

—

the detention of the respondent! One was
“the legitimate law enforcement interest in
preventing flight in the event that inerimi-
nating evidence is found." Anfe, at 2504,
The other was that "the orderly completion
of the search may be facilitated if the oecu-
pants of the promises are present.” Ants,
at 2504, Unlike the law enforeement ab-
jectives that justified the police conduct in
Terry and the border stop cases, these ob-
jectives represented nothing more than the
ardinary pﬂliu' interest in discovering evi-
dence of erime and appuhendmg wrong-
doers. And the Fuurl‘..'l: and Fourteenth
Amendments impose significant restraints
upon these traditional police aetivities, evan
though the police.and the courts may find
those restraints unreasonably inconvenient

If the polics, scting mthuut pmhn,bh
cause, can seize & person to make him avail
able for arrest in case probable cavse s
later developed to arrest him, the require-
ment of probable cause for arrest has been
turned upside down. And if the police may
seize a person without probable chuse in
order to “facilitate”™ the execution of & war-
rant that did not authorize his arrest, the
fundamental pringiple that the scope of &
search and seizure can be justified only by
the scope of the underlying warrant has
suffered. serions damage. There fa no au-
thority in this Court for the principle that
the police can enguge in searches and sei-
rures without probsble cause simply he-'
cause Lo do so enhances their ability to
conduct inveatigations which may eventual-
ly lead to probable cause. See Davis v
Mississippi, 304 US. 721, 726-727T, 89 8.CL
1304, 1807, 22 LEd.2d 6767 —

pose guch a thrast cannot justily a zsarch or
seizure. Yharrz v [lincds, 444 L).5. 85, 52-83,
100 5.C. 338, 342-34), 62 LEd2d 238

2 In perplexing citstion, the Court notes our
hélding in Payton v. Mew York, 445 U.S. 573,
100 S.Cr. 1371, 63 L.Eci2d 630, that an arrest
warrant based on probable cause justifies en-
tering a person’s homa (o Carry out the armest,
and declares that Payton “is relevant today.”
Ante, at 2504-2585. But | had thought that the
very point of the passage of the Court quoles
from Fayton, is that the police would be justified
In arresting 3 person in his own home becauss
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, Beyond the jssue of the governmental
interest justifying the detention, I question
the Court's view that the detention here is
of the limited, unintrusive sort that permits
_ the Court to engage in & “reasonableness”
balancing test. As the Court said in Duna-
way v. New York, 442 U.S. 200, 210, 99
3.Cu 2248, 2255, 60 L.Ed.2d-824, Terry v
Ohip “defined a special category of Fourth
Amendment 'seizures’ so substantially less
intrusive than arresta that the general rule
requiring probable cause to make Fourth
Amendment ‘seizures’ ressonable could be
. replacsd by & balancing test.” (Emphasis
added.) As we then noted in Dunaway, the
pat-down searches in Terrv, Adams, and
Mimms were declared legal because they
were extremely limited in time and in the
degree of personal intrusion. Id., at Z10-
211, 99 8.Ct., at 2255-2256. The Court also
noted that in the border cases, the stops
normally eonsumed less than a minute and
involved ne more than brief interrogation.
Id, at 211, 99 S.Ct,, at 2258, Thus, in the
rare cases in which the Court has permitted
an independent balancing of interests, the
police intrusion has been extremely narrow,
Moreover, the Court has required that the
stop and inquiry or search be “reasonably

they had a warrani for his armest based upon
probable cause to believe that he had violated
the eriminal law. Since It is the absence of
such probable oruse that les at the heart of
this cass, I fail to understand Peyton's “rels
yanece"

' 2, The record does not clearly reveal the leagth
of the search in this case. In MHarmis v. Uniled
States, 331 U.5. 146, 67 S.Ct. 1008, 9] LEd,
1398, an FH] rch of a one-bedroam apart-
ment for burglar tools mnd a pair of checks
consumed 5 hours. See also Stanford v, Texas,
478 L5, 476, 477, B5 S.Ct. 506, 507, 13 L.Ed.2d
431,

. & 1 alse guestion the Coort's confident asser-
¢ tlons about the inoffensive nature of the deten-
ton in this case. First, the Court says the
detention was innocuous because it was less
Intrusive than the search that was mandated by
the warrant. Anle, at 2563, This reasoning is,
of course, ctrcular, since the very guestion of
the severity of the detemtion arises ooly be
cause it was not based on & warrant or proba-
bie cause.
Second, the Court says that the intrusion was
not & serfous one because a reasonable-minded

related in scope to the justifieation for their
initiation,” Terry v. Ohio, supra, 392 U8, at
29, 88 B.Ct., at 1884, see DUnited States v.
Brignoni-Fonce, supra, 422 118, at 881, 85
3.Ct., at 258D, and, under that requirement,
the unusual governmental or law enforce-
ment interests justifying the pat-down
stops and border stops have provided & lim-
iting principle ensuring the narrowneas of

the police action. The detention approved.

by the Court today, however, is of 3 very
different order.

The explicit holding of the Court is that
“s warrant to search for contraband found-
ed on probable causa implicitly carries with
it the limited authority to detain the pecu-
pants of the premises while a proper search
18 conducted." Ants, at 2565 (foolnotes
omitted). Though on superficial reading,
this language may suggest = minor intru-
gion of brief duration, a detention “while a
proper search is being conducted” can mean
a detention of several hours® The police
thereby make the person a prisoner in his

own home for a potentizlly very long period -

of time! Moreover, because of the ques-

tionable nature of the governmental inter-
est asserted by the Btate and acknowledged
by the Court in this case, the requirement

citizen would in fact want to be present at a
search of his house unless he was Besing to
avold arrest. Anle, at 2393, But | must infer
that the respondent here did mot want te be
present in his house during the sesrch, eise he
would not have brovght this clais, and the law
cannot penalize him for “fesing arrest™ whan
the police did not have probable cause tg arrest
*him. This second resson amounts to the view
that s person cannot assert his rights under the
exclusionary rule if he stands to benefit from
the sxclusion

Finally. the Court observes that this sorr of
detention is not likely to be explolted or unduly
prolonged by the police, since the officers are
more likely to find the information they seei
through the search than through the detention,
Ante, at 2593. | confess [ do not under
stand this reason. It seems no more than a
restatement of the view that the police may
detain the person to have him aveilahle for
arrest when they complete the ssarch, but that
view merely begs-the question whether the
potential duration of the search threstens the
persan with a lengthy detentioa.
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_ Cle as 103 S.01 3500 (1981)
that the scope of the intrusion be reason- declaratory judgment that New York stat-

ably related to its justification doss not
provide a limiting principle for circumscrib-
ing the detention. If the purpose of the
detention is to help the police make the
search, the detention can be as long as the
police {ind it necessary to protract the
search.® - g \ ,

In Dunsway, the.Court reaffirmed .that
the " ‘long-prevailing standards’ of probable
cause embody the ‘best compromise Lhat has
been found for secommodating [the) often
opposing interssts’ in 'safeguard[ing] eiti-
zend from rash snd unreasonable interfer-
ences with privacy’ and in ‘seek[ing] to give
fair leeway for enforcing. the law.in the
community's protection.'” Dupaway v,
New York, supra, 442 US,, at208, 99 S.Ct.,
at 225, quoting Brinegar v. Unitad States,
338 U.S. 160, 176, 68 S.CL 1302 1811, 93
L.Ed. 1879, Becsuse the present case
presents no oceasion for departing from this
principle, I respectfully dissent.

NEW YORK STATE LIQUOR
AUTHORITY

Y. T
Dennis BELLANCA, ete, et al
No. 80-513.

June 22, 1981.

Owners of nightcluba, bars and restau-
ranta brought action in which they sought

5. The Court adverts Lo this problem only by
suggesting that "speclal circeumstances, or pos-
sibly a prolonged detention, might lead to a
diff=rent conclusion in an unusual case.” Ante,
at 2593 n I1. Bul the Cowst provides no
eritaria for identifying “special circumstonces™

or-for determining whean a detantion is-"'pro-

jonged™; in particular, it fails to tell law en-
forcement officars whether u detentlon will al-
wiays be parmissible, however protracted, so =5

ute prohibiting topless dancing at licensed
premises was imeconstitutional and sought
injunctive relief. ‘The Supreme Coult, Eria
County, Special Term, John H. Doerr, I,
granted plaintiffs summary judgment de
claring statute unconstitutional, and State
appesled. The Court of Appesals, 429 N.Y,
5.24;1"515, 50 N.Y2d 524, 407 NE2d 460,
Wachtler, J., affirmed, and certiorari was
granted. The Supreme Court held that

-statute was constitutional

Reversed.

Justice Marshall coneurred in the judg-
ment.

Justice Brennan dissented from sum-
mary disposition,
.+ Justice Stevens dissented and filed
opinion.

L Intoxicating Liquors =6

State has absolute power under Twen-
ty-First Amendment to prohibif totally the
sale of liguor within ita boundaries. US.C.
A.Conat. Amend. 21, ¥

2. Intoxicating Liquors a=6

" ‘State has broad E-uwar'un:hr Twenty-
First Amendment to regulste time, places
and ecircumstances under which liquor may
be sold. U.S.CA.Const. Amehd. 21 >

3. Intoxicating Liquors #=15

New York statute prohibiting’ topless
dancing in establishment licensed by stata
to serve liquor was not unconstitutional
N.Y.Alcoholic Beverage Control Law § 106,
subd. 6a; U.S.C.A.Const. Amend. 21.

It down not axceed the length of the search of
the house. This ambiguiry casts doubt on the
Court's sasertion; anis, at 2585 n 19, that ta
holding will not requirs individual police offl-
cers (o engage in the sort of on-the-scens, ad
hoc legal judgments which pose. 2 serlous
threat o Fourth and Fourtesnth Amendment
protections. Dunaway v. New Yark, 442 LS,
200, 213, 89 S.CL 2248, 21256, 60 L.Ed2d 824,
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To: JUSTICE POWELL
From: Michael
Re: JUSTICE WHITE's draft in Florida v. BRoyver, No., 80-2146

My overall reaction to the Florida v. Rover draft is to
be happler with what JUSTICE WHITE does not do than with what he
does do. There had been some fear that he might condemn the po-
lice behavior too soon, holding, for example, that there had been
an unjustifiable seizure on the concourse. He does not do this.
Rather, he relies on the fact that the police went beyond a Terry
stop in taking Royer to the closet, seizing his luggage, refusing
to return his ticket and license, failing to advise him of his
right to refuse his consent, etc. This is in accordance with
your views at Conference.

The problem I have is with the way JUSTICE WHITE goes
about finding that there was an "investigative confinement."®
On page 10 he begins part III with a summary of the State's con-
tentions: first, the State makes a consent argument; second, the
State claims there was a valid Terry stop. He then says that the
Court "need not address" the State's second argument because |t
defers to the Florida court's finding. For the rest of part III,
pp. l1l-13, he explains why the Florida court was correct in re=

jecting the second argument, There is no clear focus on the

l. Dunaway called it an "arrest." I would be happier to say
that thIs, too, is an "arrest." It would make analysis easier to
have fewer labels., Anything beyond an investigative, or Terry,
stop should be an "arrest" or a "confinement." There should not
be further distinctions.



State's first argument (the one he supposedly is addressing},
although occassional passages relate to it.

I recommend that you ask JUSTICE WHITE to rewrite the
{long) sentence that begins on the bottom of page 10 and carries
over to the top of page 11. He does address the State's second
claim, It is the central issue in this case. The Court should
say it 1s addressing the issue. 1If JUSTICE WHITE follows this
suggestion, part III will still not be a model of clarity, but at
least it will deal with the State's principal arguments and reach
the proper conclusion for the right reasons.

Two passages caught my eye on first reading that proved
unobjectionable on c¢loser analysis, On page 7, lines 7-9, JUS-
TICE WHITE writes:

The person appreoached, however, need not answer any

question put to him; indeed, he may decline to listen

to the questions at all and may go on his way.
This sentence 13 unobjectionable because it refers to a person
about whom the police do not have reasonable suspicion. {The
sentence after it makes this point a little bit clearer.) It
does not refer to someone like Royer, about whom the police may
have had reasonable suspicion on the basis of the drug courier
profile. And on page 8, lines 15-19, he writes:

The petitioner does not suggest, nor do we, that [the

Terry, Williams, Brignoni-Ponce] rationale would not

warrant temporary detention for questioning on less

than probable cause where the public interest involved

ig the suppression of illegal transactions in drugs or
of any other serious crime.

I cannot imagine why JUSTICE WHITE includes such a convoluted
sentence, The suggestion seems to be that Terry stops are al-

right in drug cases, assuming that the normal requirements are
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To: JUSTICE POWELL
From: Michael
Re: JUSTICE WHITE's draft in Florida v. Royver, No. 80-2146

My owverall reaction to the Florida v, Royer draft is to

be happier with what JUSTICE WHITE does not do than with what he
does do, There had been some fear that he might condemn the po-
lice behavior too soon, holding, for example, that there had been
an unjustifiable selzure on the concourse., He does not do this.
Rather, he relies on the fact that the police went beyond a Terry
stop in taking Royer to the closet, seizing his luggage, refusing
to return his ticket and license, failing to advise him of his
right to refuse his consent, etc. This is in accordance with
your views at Conference,

The problem I have 1s with the way JUSTICE WHITE goes

——

about finding that there was an "investigative confinement, "l
On page 10 he begins part III with a summary of the State's con-
tentions: first, the State makes a consent argument; second, the
State claims there was a valid Terry stop. He then says that the
Court "need not address" the State's second argument becaus:t;t
defers to the Florida court's finding. For the rest of part III,

PP. 11-13, he explains why the Florida court was correct in re-

jecting the second argument, There is no c¢lear focus on the

1. Dunaway called it an "arrest." I would be happier to say
that this, too, is an "arrest."™ It would make analysis easier to
have fewer labels. Anything beyond an investigative, or Terry,
stop should be an "arrest"” or a "confinement." There should not
be further distinctions.



State's first argument (the one he supposedly is addressing},
although occassional passages relate to it.

I recommend that you ask JUSTICE WHITE to rewrite the
(long) sentence that begins on the bottom of page 10 and carries
over to the top of page 11. He does address the State's second
claim, It is the central issue in this case, The Court should
say it is addressing the issue, If JUSTICE WHITE follows this

suggestion, part III will still not be a model of clarity, but at
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least it will deal with the State's principal arguments and reach
the proper conclusion for the right reasons.

Two passages caught my eye on first reading that proved
unobjectionable on closer analysis. On page 7, lines 7-9, JuS-
TICE WHITE writes:

The person approached, however, need not answer any
guestion put to him; indeed, he may decline to listen
to the questions at all and may go on his way.

This sentence 1is unobjectionable because it refers to a person
about whom the police do not have reascnable suspicion. ™ (The
gsentence after it makes this peoint a little bit clearer.) 1t
does not refer to someocne like Royer, about whom the police may
have had reasonable suspicion on the basis of the drug courier
profile. And on page B, lines 15-19, he writes:

The petitioner does not suggest, nor do we, that [the
Terry, Williams, Brignoni-Ponce] rationale would not
warrant temporary detention for guestioning on less
than probable cause where the public interest involved

is the suppression of illegal transactions in drugs or
of any other serious crime.

I cannot imagine why JUSTICE WHITE includes such a convoluted M:
sentencsa. The suggestion seems to be that Terry stops are al- T

right in drug cases, assuming that the normal regquirements are



satisfied. I am sure that this is an acceptable conclusion for
you. (There may be a mistake here in the use of "petitioner,”
for there is no reason the State would make such a suggestion.
Perhaps JUSTICE WHITE has become confused by the frequency with
which the criminal defendant below is the petiticner here at the

> ou

cert stage. One might think that, by now, everyone would be ac- / 7
customed to having the criminal defendant be the respondent in as
granted case.)

I do have one caveat with respect to everything I have
said here. There are quite a few calls for footnotes, but our T rrsen
copy does not have the text of any footnotes, There may be some
hidden problems. On the other hand, I hope that footnote 2 (the
call is on page 1, line 6 from bottom, after "drugq courier pro-
file") will contain some helpful language on the role of the pro-
file, The panel below thought the profile evidence constituted
probable cause, 389 Sc.2d4, at 1012, while the en banc Court of
Appeal thought that profile evidence could not even constitute 7}‘1'
reasonable suspicion, id., st 1019, I hope the Court rejects
both of those extremes, and explains how profile evidence may be
used properly.

Finally I have a number of technical errors. (The draft
refers to the Florida Court of Appeals, for example, instead of
the Florida Court of Appeal.} I can give these directly to JUS-

TICE WHITE's clerk.
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80-2136 Royer v, Florida

Dear Byron:

1 appreciate your giving me the opportunity to
take a look at your draft opinion,

Although I still would join your judgment, I
would find it difficult to join the opinion in its present
form. Possibly our views are not entirely congruent as to
investigative stops on reasonable or articulable

suspicion, Althoueh'4ou cite Terry, Adams and Brignoni-

Ponce (but not Summera],ﬂ} view these cases as =
establishing the principle of such a stop. We have
characterized this in various terms. I think of it simply

as an investigative stop. In Fourth Amendment
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terminology, it is a temporary seizure for investigative
purpose.

I thought this was the more important of the two
issues in the case. There is a genuine need, in view of

the confusion created by Mendenhall, to make clear that

the useﬂg! airports in the drug traffic presents special
circumstances in which investigative stops on articulable
and reasonable suspicion are entirely proper. This does
not come through clearly from your draft.

Enclosed is memorandum in which I have tried to
indicate generally the way I would approach this case, My
concern, of course, is with the substance rather than any

particular mode of expression,

Secenty

r
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MEMORANDUM

TO: Mike DATE: Dec. 10, 1983
FROM: Lewis F. Powell, Jr.

B1-2136 Rover

Justice White's opinion is not acceptable to me,
and I agree with most - if not all - of your comments.

I would appreciate your drafting a memorandum for
me to gend Justice White. Rather than attempt cosmetic
changes in his opinion, I would like to give him a
memorandum that would - in effect - be the heart of an
opinion (substantively) that we would write. I would say to
him that 1f his opinion were revised substantially in accord
with the views in my memo, I would gladly join him.
Otherwise, I will write separately and join only the
judgment.

I had rather switch my wvote and f£find there was
"consent®™ than to join BRW's opinion in its present form.
Justice White agrees, and has said to me recently, that he
could find "consent" to search the luggage, but goes the
other way on a very "close call".

Your bench memo is essentially in accord with my
thinking. Of course, the memo to Justice White must be very
much condensed.

I start from the view, Mike, that we took this
case hoping to have a Court opinion that would afford

guidance particularly with respect to airport stops.



2,
Byron's oplnion could be written about generally similar
facts anywhere. 1t ls particularly opaque - and as you say
- “convoluteﬂ': in discussing what is critical for me: the
right to make investlgative stops In airports as an
essential technique for curbing drug traffic. To be sure,
the principle of an investigative stop should be
consistently stated. But the circumstances in which the
principle is applied have varied, and will continue to vary.
In each situation, the principle is applied by a welighing of
the rights of the individual to be free from police
harrassment against the socletal interests that are
implicated. These socletal interests have varled in Terry

{Adams was generally similar), Brignoni-Ponce, and in JPS's

opinion in Summers. As indicated in my Mendenhall opinion,

the societal interests with respect to the drug traffic - in
the setting of an airport - is distinctive and important.

I note here that BEW's opinion does not mention
Summers. Although the facts there were quite different,
JPS's opinion may be the single best elaboration of the
investigative stop principle: i.e., a sort of intermediate
level "seizure™ to permit further investigation.

The memorandum to be prepared, obviously, should
address the two issues In this case that you identify:
first, was the inltial stop and guestioning lawful; and,
second, was there an arrest in the special circumstances of
the "two on one®™ interrogation in the "closet™, with the

police in possession of the suspect's baggage and ticket?



-

3,

You are familiar with my answers to both of these.
There is a possible third question: dld an arrest occcur
when Royer was asked to accompany the police to a private
area for further interrogation. The short answer to this is
that Royer consented, although glven the reasonable
suspicion that existed, I think the pollce certalnly had the
right to retain the lugqage and the ticket until they could
have the luggaqwarijuma dog". It would helpful if
we could say this. I am not sure that it is necessary in

this case.

Ll!l?i; Jl'.'.
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MEMORANDDM
TO: Mike DATE: Dec. 10, 1983
FROM: Lewis F. Powell, Jr.
80-2136 Royer

Justice White's opinion is not acceptable to me,
and I agree with most - if not all - of your comments.

I would appreciate your drafting a memorandum for
me to send Juatice White. Rather than attempt cosmetic
changes in hias opinion, I would like to give him a
memorandum that would - in effect - he the heart of an
opinion (substantively) that we would write. I would say to
him that if his opinion were revised substantially in accord
with the views in my memo, I would gladly join him.
Otherwise, I will write separately and join only the
judgment.

I had rather switch my vote and find there was
"consent”™ than to join BRW's opinion in its present form.
Justice White agrees, and has said to me recently, that he
could find "consent” to search the luggage, but goes the
other way on a very "close call®”.

Your bench memo is essentially in accord with my
thinking. Of course, the memo to Justice White must be very
much condensed.

I start from the view, Mike, that we took this
case hoping to have a Court opinion that would afford

gquidance particularly with reapect to airport stops.



Byron's opinion could be written about generally similar
facts anywhere. It {a particularly opagque - and asz you say
- "econvoluted®™ in discussing what is critical for me: the
right to make investigative stope in airports as an
essential technigque for curbing drug traffic. To be pure,
the principle of an investigative stop should be
consistently stated., But the circumstances in which the
principle is applied have varied, and will continue to vary.
In each situation, the principle is applied by a weighing of
the rights of the individual to be free from police
harrassment agajinst the societal interests that are
implicated. These societal interests have varied in Terry

(Adams was generally similar}, Brignoni-Ponce, and in JPS's

opinion in Summers. As indicated in my Mendenhall opinion,

the societal interests with respect tc the drug traffic - in
the setting of an alrport - is distinctive and important.

I note here that BRW's opinion does not mention
Summers. Although the facts there were quite different,
JP5's opinion may be the single best elaboration of the
investigative astop principle: 1.e., a sort of intermediate
level “"seizure" to permit further investigation.

The memorandum to be prepared, obviocusly, should
address the two issues in this case that you identify:
first, was the initial stop and questioning lawful; and,
second, wag there an arrest in the special circumstances of
the "two on one®™ interrogation in the "closet"™, with the

police in possession of the suspect's baggage and ticket?



3,

You are familiar with my anawers to both of these.
There is a poseible third question: did an arrest occur
when Royer was asked to accompany the police to a private
area for further interrogation. The short answer to this i=s
that Royer consented, although given the reasonable
suspicion that existed, I think the pclice certainly had the
right to retain the luggage and the ticket until they could
have the luggage by a "marijuana deg". It would helpful {f
we could say this., I am not sure that it is necessary in

this casge.

Llr'Pl r Jr.
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Draft Memorandum to JUSTICE WHITE

No. 80-2146 -- Florida v. Royer

Two issues are central in this case: the legality of the
initial enounter between police and the respondent in the con-
course and the legality of the encounter in the "closet" when the
respondent gave his consent to the search. Although this case
turns on the second issue, I think the first is more significant.
I doubt we would have granted cert solely to review the Florida
court's determination that these particular facts constituted an-

arrest.

The Inital Encounter i .,-_qﬁ.uluf.&{ Aol

e Court hae—eegogrised{that a person who has not been
"arrested" may nevertheless be "seized™ within the meaning of the
Fourth Amendment. "[W]henever a police officer accosts an indi-
vidual and restrains his freedom to walk away, he has ‘seiged'

that person." Terry v. Ohio, 392 U.S85, 1, 16 (l968). BSee also

Michigan v. Summers, 452 U.S5., 692 (198l); United States v. Cor-

tez, 449 U.S. 411 (1981); Pennsylvania v. Mimms, 434 U.S5. 106

{1977); United States v. Brignoni-Ponce, 422 0.5. 873 (1975);

Adams v. Williams, 407 U.S. 143 (1972). Although such a "sei-
zure" does not require probable cause, it does regquire "an artic-
ulable basis for suspecting criminal activity."

# In the present case, there was a limited "seizure" (a

Terry stop) in the airport concourse when the officers asked the

respondent to accompany them after taking and keeping his plane

ticket and driver's license. The case is simllar to United



States v. Mendenhall, 446 U.S. 544 (1980), where the selzure

guestion was "extremely close,"™ id,, at 560 n,l1 (opinion of POW-
ELL, J., concurring in part and concurring in the judgment). But
here the indicia of selzure are significantly stronger. As in

Mendenhall, the officers wore no uniforms, made no threats, and

displayed no weapons. And as in Mendenhall, the respondent was

not informed that he was free to refuse to cooperate, The sig-
nificant difference is that Mendenhall's ticket and license were
returned to her immediately. The Court specifically relies on
this fact, 446 U.8,., at 558, and diasent:"" ct
that the agents took her ticket and license "for a time" as "an
objective facto|r] that would tend to support a 'seizure' £find-
ing," id., at 570 & n.3 (WHITE, J., dissenting). Here it is
clear that the ticket was not returned to the respondent, and it
appears that the license was simply placed with the respondent's
other things after he emptied his pockets.

It is noteworthy that the officers' actions were not in
accord with the DEA's standard instructions, The DEA Manual in-
structs the police in block capitals, "ALWAYS ADVISE THE SUSPECT
THAT HE HAS A RIGHT TO REFUSE TO CONSENT TO A SEARCH." U.S.
Dept. of Justice, Drug Enforcement Administration, Legal Problems
in Airport Interceptions of Domestic Drug Couriers 61 (1980)

[hereinafter cited as "DEA Manual"]. The Manual is only slightly
legss emphatic on tickets and identification: "Return ticket

and/or ID immediately." 1Id.,, at 129 (emphasis in original), 1If

the officers here had followed these instructions by returning

the respondent's ticket and license immediately, this would be






less those symptoms are highly probative, but he can use a list
of symptoms as an aid to exercising his independent professional
judgment. The legitimacy of the decision depends not on the ex-
istence of a few symptoms, but on the quality of the doctor's
judgment in the overall circumstances. The same is true for sei-
zures based on "profile evidence."”™ As the DER reminds 1its
agents, "Reasonable Suspicion will be established by what is in
your head, not what may be written on paper somewhere." Id., at
152, There is nothing wrong with using a profile, but its limi-
tations must be recognized--both by the agents in the field and
by the courts, Whether there was probable cause or articulable
suspicion should be determined using the traditional analysis,
regardless of what legitimate investigative tools the officers
used to develop their suspicions.

At the time the respondant was seized, the officers knew
the following: (1) The respondent was nervous, apparently seeking
to avoid detection. (2) The respondent was travelling from Miami
to New York on a one-way ticket purchased with cash. {3) The
respondent had two heavily laden American Tourister suitcases.
{4) The respondent was travelling under an alias. Not only was
his ticket in the name "Holt,"™ but he had identified his luggage
with the name "Holt." (5) The respondent did not put an address
or telephone number on his luggage.

Standing alone, ncne of the factors is overwhelming, but
most have some probabative value, An experienced officer can
tell the difference between "white knuckle flyer" nervousness and

wrongdoer nervousness, but the courts should require him to ar-



ticulate his specific findings in each case, That was done here.
The fourth factor is the most persuasive. It was clear that the
respondent was trying to hide something from someone, The fifth
factor also carries some weight. While many people do not wish
to display their address and telephone number, they at least have
baggage tags that allow the information to be obtained if neces-
sarv. The respondent obviously did not want his ownership of the
bags established if they fell into cfficial hands.

In sum, therefore, the officers seized the respondent,
but this seizure was justified by their reasonable, articulable

suspicion,

The Confinement in the Closet

We have held that a confinement short of a formal arrest
may be "indistinguishable from a traditional arrest,” Dunaway v.
New York, 442 U.S5. 200, 212 (1979), and thus require probable
cause to support it. Thus far we have narrowly construed the
Terry exception to this probable cause requirement. Here the

police went beyond anything we have sanctioned under the excep-
tion. 1In addition to the factors that supported a finding of a
seizure in the concourse, two additional factors were present:
the police had seized the respondent's luggage, and they had
moved him to the police room, He was still not told that he was
free to refuse his cooperation, and his ticket and license were
still not returned to him. In the total circumstances of the

case, the confinement was therefore an "arrest.,"



As one of the officers conceded, this arrest was made
without probable cause. Although the police had a reasonable
suspicion that the respondent was carrying drugs, this did not
rise to the level of prohable cause. The most they could claim
was probable cause to believe that he was doing something that he
did not want to publicize, but there could have been any number
of reasons for his fear of publicity. See DEA Manual 2 (0f 43
gsearches by LaGuardia Airport Unit in 1978, 16 resulted in drug
seizures but 13 resulted in discovey of illegal aliens.); United
States v. Bowles, 625 F.,2d 526, 534 n.l0 (CA5 1980) (22% of
searches at Atlanta Airport during 7 months in 1977 produced evi-
dence of criminal activity other than transporting narcotics).

In sum, therefore, the officers "arrested" the respon-
dent, and the arrest was not justified by probable cause. Ac-

cordingly, his consent to the search of his luggage was not val-

idly obtained.
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MEMORANDUM

80-2146 Florida v. Royer

This memorandum, stating my views on this case,
will repeat - with a different emphasis - a good deal of
what you have said.

The Investigative Stop

Of the two issues, I consider the legality of the
initial encounter with the police to be by far the more
significant. I thought we granted cert with the hope of
getting a Court opinion on airport investigative stops. My
recollection is that you and I both voted against granting
in view of the presence of the second issue, i.e., the
confrontation and search in the "closet®™. This issue is of
no particular importance except toc the parties in this case.

The Court has repeatedly held that a person who has

not been "arrested" may nevertheless be "seized" briefly



r

within the meaning of the Fourth Amendment. " [W]henever a
police officer accosts an individual and restrains his
freedom to walk away, he has 'seized' that person." Terry
v. Ohio, 392 U.8. 1, 16 (1968). See also Michigan v.

Summers, 452 U.B8. 692 (1981)*; United States v. Cortez, 449

U.8. 411 (1981}; 1

k" *

*John's opinion in Eummers, though draaslng a different
factual situation, has a rather good \summary of the 5;2

rationale of investigative seizures.d You rely on Du a
good deal, but the police conduct the:e was far remnve even
from the "arrest™ in this case. 1Idas




Fourth Amendment when the agents escorted her from the

public area to the . . . office for questioning and a strip

search". 446 U.S5., at 574. BAs I read the various opinions

in Mendenhall, there were five of us who thought the initial

stop and guestioning was lawful, though our reasons varied.
Until Royer found himself confronted in the
"closet" away from the concourse, I think there was no
guestion of unlawful conduct by the police. On the facts of
this case, one could say that Royer had consented to the
initial questioning, to exhibiting his ticket and
identifications, and even to going with the police to a
private room. I would say, however, in the setting of an
airport - and given the extent to which drugs are moved from
airport to airport by couriers -~ that trained agents (such
as the DE&)(EY;i::;mptively may rely on the "courier
profile" to stop a suspect for identification. I agree that

v
the "profile" In this case may hge been less than compelling



5.

up to the time the disparity in names was discovered. Yet,
unless an officer can detain a suspected person for the
minute or two necessary for identification, drug couriers
will be coached simply to "walk away"™ and refuse to identify
themselves., I am not suggesting that these modest stops may
be made of everyone without any suspicion, but I would give
experienced officers - in the context of an airport - the

benefit of doubt in most cases. Brignoni-Ponce supports a

- o fhe Afreceat <ardeg] o]
top fo 1dentif1catinrx méaﬂr M?M

‘-‘u@ M.T
Q }.,,M/'{ therefore would hold that the officers were

justified in stopping Royer for ldentification purposes, and

that when the discrepancy in name appeared they also were
justified in detaining him for further questioning.
The public interest in preventing drug traffic is
0
great, a r@ the Iintrusion upon a traveler's privacy when

stopped in an airport for brief questioning is minimal. The

public is accustomed to considerable regulation and



restraints when traveling by air. People, including guards

and air line employees alw ys are close by. We all have to
&
go through the metal HetEEtan, angizt ne occasion I was
even asked to accompany an officer to a private room because
the detector kept emitting signals, I escaped being
searched only by exhibiting my Supreme Court identification.
I add here that the DEA manual instructs its
agents to advise a suspect that he has a right to refuse to
consent to a search, although I do not believe "search" is
defined. The manual also instructs agents to return tickets
and ID evidence immediately. Perhaps you will wish to cite
the manual in a footnote as evidence of an appropriate - but

not necessarily the only - procedure to be followed.

—

@—ﬁ,ﬁfuﬁw >
Slrestipg—

The Search of the BSuitcgases




7.

Your opinion quite satisfactorily discusses the
"search"™ issue. As we have agreed in our several
conversations, even this is a close guestion because of the
trial court's findings of "consent", and the fact that Royer
did agree. I am still willing - as Harry would say - "to go
along" - with the view that Royer's agreement to the search
was coerced under the circumstances you properly emphasize.
But I would be hesitant to join an opinion, or perhaps even
the judgment, unless we also saild - more explicitly than
your present draft - that at least until Royer arrived at
the "closet" the officers were justified in what they did.

We should not permit people who travel under
assumed names, and otherwlse arguably meet the "drug courier
profile", to walk away with their luggage. If a trained dog
detects narcotics, the suspect could be held briefly to

permit the obtaining of a warrant. The circumstances then



8.

could be viewed as exigent, and an arrest on probable cause

would be justified.

The above memo is longer than I had contemplated.
A good deal of what I have said is background for my own
rather deeply held conviction that law enforcement should
not be handicapped any more than the Constitution clearly
requires in their effort to curb the narcotics traffic that

is the major source of lawlessness in our country.

L.F.P.,; Jr.
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MEMORANDUM
80-2146 Florida v. Royer

This memorandum, stating my views on this case,
will repeat - with a different emphasis - a good deal of
what you have said.
The Investigative Stop

0f the two issues, I consider the legality of the
initial encounter with the police to be by far the more sig-
nificant. I thought we granted cert with the hope of get-
ting a Court opinion on airport investigative stops. My
recollection is that you and I both voted against granting
in view of the presence of the second issue, {.e., the con-
frontation and search in the "closet"™. This issue is of no
particular importance except to the parties In this case.

The Court has repeatedly held that a person who has
not been "arrested™ may nevertheless be “"peized®™ briefly
within the meaning of the Fourth Amendment. " [W]henever a
police officer accosts an individuval and restrains his free-
dom to walk away, he has 'seized' that person." Terry v.
Ohio, 392 U.8. 1, 16 (1968). See also Michigan v. Summers,
452 0.8, 692 (19B1)*; ted States v. Cortez, 449 U.S. 411

*John's opinion in Summers, though addressing a different
factual situation, has a rather good summary of the ratio-
nale of investigative seizures. It may be helpful to use
it. You rely on Dunaway a good deal, but the police conduct
there was far removed even from the “"arreat®™ in this case.



2,
{1981)y Pennsylvania v, Mimms, 434 U.S. 106 (1977); United
States v. Brignoni-Ponce, 422 U.8. 873 (1975); Adams v. Wil-
liams, 407 U.S. 143 (1972). Although such a “"selzure” does
not require probable cause, it does require "an articulable
basis for suspecting criminal activity."

Although these principles are well settled, there
has never been a Court opinion applying them in the special
circumstances of an airport stop. BSince Mendenhall, there
has been more than a little confusion - a situation to which
I am afraid my opinion contributed. You and T differed in
Mendenhall as to whether there were sufficient articulable
grounds for the initial stop and cuestioninao, I thouaght
that the grounds were adeguate, and - unlike Potter - I con-
sidered this the speclal type of "selizure" that our prior
cases commencing with Terry have recognized, Your ultimate
position in Mendenhall wae based primarily on the fact that
"undoubtedly [she) was 'seized' within the meaning of the
Pourth Amendment when the agents escorted her from the pub-
lic area to the . . . office for questioning and a strip
search". 446 U.5., at 574, As I read the various opinions
in Mendenhall, there were five of us who thought the initial
stop and questioning was lawful, though our reasons varied.

Until Royer found himself confronted in the "clos-
et" away from the concourse, I think there was no guestion
of unlawful conduct by the police. On the facts of this
case, one could say that Royer had consented to the initial
questioning, to exhibiting his ticket and identifications,



and even to going with the police to a private room. I
would say, however, in the getting of an airport - and given
the extent to which drugs are moved from airport to airport
by couriers - that trained agents (such as the DEA} presump-
tively may rely on the "courier profile™ to stop a suspect
for fdentification., I agree that the "profile®” in this case
may have been less than compelling up to the time the dis-
parity in names was dAliscovered, Yet, unless an officer can
detain a suspected person for the minute or two necessary
for identification, drug couriers will bhe coached aimply to
"walk away" and refuse to identify themselves. I am not
suggesting that these modest stops may be made of everyone
without any suspicion, but I would give experienced officers
- in the epecial context of an airport - the henefit of

doubt in most cases. EBrignoni-Ponce suvports a stop for

fdentification in the special context of aliens being smug-
gled into our country.

The public interest in preventing drug traffic is
great, and the intrusion upon a traveler's privacy when
stopped in an alrport for hrief questioning iz minimal. The
public is accustomed to considerable regulation and re-
gtraints when traveling by alir. People, including guazds
and air line employees always are close by. This is quite a
different environment from a street encounter with police
where the suspect may be alone. We all have to go through
the metal detectors, and we often see people questioned., On

one occasion I was even asked tc accompany an officer to a



4,
private room because the detector kept emitting signals. 1T
escaped being searched only by exhibiting my Supreme Court
identification.

I add here that the DEA manual instructs its
agents to advise a suspect that he has a right to refuse to
consent to a search, although I do not believe "search® is
defined. The manual also instructe agents to return tickets
and ID evidence immediately, Perhaps you will wish to cite
the manual in a footnote as evidence of an appropriate - but
not necessarily the only - procedure to be followed.

In sum, I therefore would hold that the officers
were justified in stopping Royer for fdentification pur-
poses, and that when the discrepancy in name appeared they
also were justified in detaining him for further question-

ing.

The Search of the Suitcases

Your opinion quite satisfactorily discusses the

"search"™ issue. As we have agreed in our several conversa-
tions, even this is a close question because of the trial
court's findings of "consent", and the fact that Royer did
agree, I am stil)l willing - as Harry would say - "to go
along® - with the view that Royer's agreement to the search
was coerced under the circumstances you properly emphasize.
But I would be hesitant to join an opinion, or perhaps even

the judgment, unless we also sald - more explicitly than



B
your present draft - that at least until Royer arrived at
the "closet" the officers were justified in what they d4i4.

We should not permit people who travel under as-
sumed names, and otherwise arguably meet the "drug courier
prnéile", to walk away with their luggage. If a trained dog
detects narcotics, the suspect could be held briefly to per-
mit the obtaining of a warrant. The circumstances then
could be viewed as exigent, and an arrest on probable cause
would be justified.

® & &

The above memo is longer than I had contemplated.
A good deal of what I have zald is background for my own
rather deeply held conviction that law enforcement should
not be handicapped any more than the Constitution clearly
requireg in their effort to curb the narcotice traffic that

is the major source of lawlessnees in our country.

LlFIP.r Jr-

25
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MEMORANDUM
80-2146 Florida v. Rover

This memorandum, stating my views on this case,
will repeat - with a different emphasis - a good deal of
what you have said.

The Investigative Stop
Of the two issues, I consider the legality of the

initial encounter with the police to be by far the more sig-
nificant., I thought we granted cert with the hope of get-
ting a Court opinion on airport investigative stops. My
recollection is that you and I both voted against granting
in view of the presence of the second issue, i.e., the con-
frontation and search in the "closet™., This issue is of no
particular importance except to the parties in this case.
The Court has repeatedly held that a person who has
not been "arrested" may nevertheless be "seized"™ briefly
within the meaning of the Fourth Amendment. " [W]henever a
police officer accosts an individual and restrains his free-
dom to walk away, he has 'selzed' that person." Terry v.
Ohio, 392 U.S. 1, 16 (1968). BSee also Michigan v. Summers,
452 U.5. 692 (1981)%*; Unlted States v. Cortez, 449 U.S5. 411

*John's opinion in Summers, though addressing a different
factual situation, has a rather good summary of the ratio-
nale of investigative selzures. It may be helpful to use
it. You rely on Dunaway a good deal, but the police conduct
there was far removed even from the "arrest™ 1in thils case.



2.
(1981) y Pennsylvania v. Mimms, 434 U.5. 106 (1%977); United
States v. Brignoni-Ponce, 422 U.S. 873 (1975); Adams v. Wil-

liams, 407 vU.8. 143 (1972). Although such a "seizure" does
not require probable cause, it does require "an articulable
basis for suspecting criminal activity.”

Although these principles are well settled, there
has never been a Court opinion applying them in the special

circumstances of an airport stop. Since Mendenhall, there

has been more than a little confusion - a situation to which
I am afraid my opinion contributed. You and I differed in

Mendenhall as to whether there were sufficlent articulable

grounds for the initlal stop and questioning. I thought
that the grounds were adequate, and - unlike Potter - I con-
sidered this the special type of "selzure" that our prior
cases commencing with Terry have recognized. Your ultimate

position in Mendenhall was based primarily on the fact that

"undoubtedly [she] was 'selzed' within the meaning of the
Fourth Amendment when the agents escorted her from the pub-
lic area to the . . . office for questioning and a strip
search". 446 U.5., at 574. As 1 read the various opinions

in Mendenhall, there were five of us who thought the initial

stop and questioning was lawful, though our reasons varied.
Until Royer found himself confronted in the "clos-
et®” away from the concourse, I think there was no gquestion
of unlawful conduct by the police. On the facts of this
case, one could say that Royer had consented to the initial

questioning, to exhibiting his ticket and identifications,



and even to going with the police to a private room. I
would say, however, in the setting of an airport - and given
the extent to which drugs are moved from airport to airport
by couriers - that tralined agents (such as the DEA) presump-
tively may rely on the "courler profile" to stop a suspect
for identification. I agree that the "profile”™ in this case
may have been less than compelling up te the time the dis-
parity in names was discovered. Yet, unless an officer can
detain a suspected person for the minute or two necessary
for identification, drug couriers will be coached simply to
"walk away" and refuse to ldentify themselves. I am not
suggesting that these modest stops may be made of everyone
without any suspicion, but I would give experienced officers
— in the speclal context of an airport - the benefit of

doubt in most cases, Brignoni-Ponce supports a stop for

identification in the special context of aliens being smug-
gled into our country.

The public interest in preventing drug traffic is
great, and the intrusion upon a traveler's privacy when
stopped in an airport for brief gquestioning is minimal. The
public 1s accustomed to considerable regulation and re-
straints when traveling by alr. People, including guards
and air line employees always are close by. This is quite a
different environment from a street encounter with police
where the suspect may be alone. We all have to go through
the metal detectors, and we often see people questioned. On

one occasion I was even asked to accompany an officer to a



4,
private room because the detector kept emitting signals. 1I
escaped being searched only by exhibiting my Supreme Court
identification. .

I add here that the DEA manual instructs its
agents to advise a suspect that he has a right to refuse to
consent to a search, although I do not believe "search” i=
defined. The manual also instructs agents to return tickets
and ID evidence immedlately. Perhaps you will wish to cite
the manual in a footnote as evidence of an appropriate - but
not necessarily the only - procedure to be followed.

In sum, I therefore would hold that the officers
were justified in stopping Royer for identification pur-
poses, and that when the discrepancy in name appeared they
also were justified in detaining him for further gquestion-

ing.

The Search of the Sultcases

Your opinlon quite satisfactorlly discusses the
"search" lssue., As we have agreed in our several conversa-
tions, even this is a close question because of the trial
court's findings of "consent", and the fact that Royer did
agree, I am still willing - as Harry would say - "to go
along" - with the view that Royer's agreement to the search
was coerced under the circumstances you properly emphasize.
But I would be hesitant to join an opinlon, or perhaps even

the judgment, unless we also said - more explicitly than
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your present draft - that at least until Royer arrived at
the "closet" the officers were justified in what they did.

We should not permit people who travel under as-
sumed names, and otherwise arguably meet the "drug courier
profile™, to walk away with their luggage. If a trained dog
detects narcotics, the suspect could be held briefly to per-
mit the obtaining of a warrant. The circumstances then
could be viewed as exigent, and an arrest on probable cause
would be justified.

* & *

The above memo is longer than I had contemplated.
A good deal of what I have said is background for my own
rather deeply held conviction that law enforcement should
not be handicapped any more than the Constitution clearly
regquires in their effort to curb the narcotics traffic that

iz the major source of lawlessness in our country.

L.F.P., Jr.

E LTV



December 14, 1982

80-2146 Florida v. Royer

Dear Byron:

I appreciate your glving me the opportunity to take a
look at your draft opinion.

Subject to the comments below, I will be glad to join
you., On a preliminary reading, T wae under the impression
that your draft could be read as suggesting a narrowing of
n?r "investigative stops" cases even in the setting of an
alrport.

A more careful reading allays my concern to a great ex-
tent. My interest in this case (and ultimate willingness to
grant it) was the hope that we could shed helpful light on
the large problem of investigative stops at airports in the
"war" on traffic in drugs, T would not have voted to take
the case simply to decide, as we ultimate do here, that the
search was coerced,

Part 11 of your draft, in which preliminary observations
are made, does address investigative stops in general terms.

I suggest that you consider quoting from John's opinion
in Summers (452 U.S. 692, particularly the paragraph that
begins on page 699. 1In footnote 9 on that page, John also
draws the distinction between random stops and investigative
stngu made on the basis of "articulable and reasonable sus-
picion",

Summers also is authority for requiring a court in an
investigative stop case - "to examine both the character of
the official intrusion and its justification®. As John
says, "special law enforcement interests® may constitute a
justification. These exist to a high degree in this type of
case, Moreover, an investigative stop in an airport - such
as that involved in this case - constitutes a minimum intru-
sion on ones privacy.



2.

Here, Byron, I repeat in substance views I expressed in
Mendenhall. The public interest in preventing drug traffic
{s great, the problems of detection are unique, and the in-
trueion upon a traveler's privacy when stopped in an airport
tor brief questioning is minimal, The public is accustomed
to considerable regulation and reetraints when traveling by
air. People, including guards and air line employees always
are close by. This is quite a dlfferent environment from a
street encounter with police where the suspect may be alone,
We all have to go through the metal detectors, and we often
gee people guestioned., As I mentioned, I was even asked to
accompany an officer to a private room because the detector
kept emitting signals. I escaped being searched only by
exhibiting my Supreme Court identification.

Your dissent in Mendenhall in no way inhibits you now
from including in this opinion 2 weighing of the degree of
intrusion against these special law enforcement interests
and problems that are implicated.

I have one other specific point, You rely a good deal
on Dunaway. To be sure, there is language in Dunaway that
{s not Inappropriate here. Yet the facts were so egregious
that I view the case itszelf as essentially irrelevant. Do
you think your emphasis of Dunaway may be read more broamdly
than the facts of that case would justify.

I have put a question mark or two in the margin of your
draft.

If you could make changes along the foregoing lines, I
will be happy to join you - though I agree that whether

there was consent to the search of the sultcases is an ex-
tremely close guestion.

Sincerely,

Justice White

LFP/vde
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Supreme Qourt of e Hnited Stutes
Waslington, B. . 205%3

JUSTICE :mm:: NAN, JA. October 15, 1982

RE: No. B1-2146 Florida v. Royer

Dear Chief:

Byron has agreed to undertake the opinion for the
Court in the above.

Sincerely,

e

The Chief Justice

Copies to the Conference
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Bupreme Qourt of the Huited States
Warlington, B, . 20543

CHAMBERS OF
JUSTICE SANDRA DAY O'CONNOR

January 4, 1983

No. 80-2146 Florida v. Royer

Dear Byron,

I will await the dissent in this case.

Sincerely,

éw—n_.

Justice White

Copies to the Conference



To: The Chief Justice

Justice Brennan ML
Justiee Marshall
Justice Blackmun
Justice Powell s
’ Justice Rehnquist
ﬁ"f‘ @m < »& Justice Stevens
Justice O'Connor

7 M / From: Justice White
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SUPREME COURT OF THE UNITED STATES i %

No. 80-2146

FLORIDA, PETITIONER ». MARK ROYER

ON WRIT OF CERTIORARI TO THE BWIPBB-STAFES COURT OF =
APPEAL OF FLORIDA, THIRD DISTRICT )
Hanuary —, 1983]
JUSTICE WHITE delivered the opinion of the Court. JL:.-» 9/”

We are required in this case to determine whether the

Court of Appeal of Florida, Third District, properly applied 2 ’
the precepts of the Fourth Amendment in holding that re- 2:— 4_ /
spondent Royer was being illegally detained at the time of his

purpm'todmnunttuasearchlufhhlugme- | yﬂal, ‘I‘C‘, F2

On January 3, 1978, Royer was observed at Miami Interna-
tional Airport by two plain-clothes detectives of the Dade
County, Florida, Public Safety Department assigned to the
County’s Organized Crime Bureau, Narcoties Investigation
Section.' Detectives Johnson and Magdalena believed that
Royer's appearance, mannerisms, luggage, and actions fit the
so-called “drug courier profile.”* Royer, apparently un-

'The facts set forth in this opinion are taken from the en bane decision of
the Florida District Court of Appeal, Third District, 388 So. 2d 1015,
1015-18 (Fla. App, 1980), and from the transcript of the hesring on the mo-
ton to suppress contained in the Joint Appendix. App. 11A-116A.

*The “drug courier profile” iz an abstract of characteristics found to be
typical of persons transporting fllegal druge. In Royer's ease, the detec-
tives attention was attracted by the following actions which were consid-
ered to be within the profile: &) Royer was carrying American Tourister
luggage, which appeared to be heavy, b) he weas young, appeared to be be-
tween 25-35, ¢) he was casually dressed, d) Royer appeared pele and ner-
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aware of the attention he had attracted, purchased a one-way
ticket to New York City and checked his two suitcases, plae-
ing on each suitecase an identification tag bearing the name
“Holt” and the destination, “LaGuardia”. As Royer made
his way to the concourse which led to the airline boarding
area, the two detectives approached him, identified them-
selves as policemen working out of the sheriff's office and
asked if Royer had a “moment” to speak with them; Royer
said “Yes".

Upon request, but without oral consent, Royer produced
for the detectives his airline ticket and his driver's license.
The airline ticket, like the baggage identification tags, bore
the name “Holt,” while the driver's license carried respond-
ent's correct name, “"Royer,” When the detectives asked
about the discrepancy, Royer explained that a friend had
made the reservation in the name of “Holt." Royer became
noticeably more nervous during this conversation, where-
upon the detectives informed Royer that they were in fact
narcotics investigators and that they had reason to suspect
him of transporting narcotics.

The detectives did not return his airline ticket and identifi-
cation but asked Royer to accompany them to a room, ap-
proximately forty feet away, adjacent to the eoncourse.
Royer said nothing in rezponse but went with the officers as
he had been asked to do. The room was later described by
Detective Johnson as a “large storage closet”, located in the
stewardess’ lounge and containing a small desk and two
chairs. Without Royer's consent or agreement, Detective
Johnson, using Royer's baggage checks stubs, retrieved the
“Holt" luggage from the airline and brought it to the room
where respondent and Detective Magdalena were waiting.

vous, looking around at other people, ) Rover paid for his ticket in cash
with a large number of hills, and f} rather than completing the airline lden-
tification tag to be attached to checked baggage, which had space for a
name, address, and telephone number, Royer wrote only a name and the
destination. 389 3¢. 2d, at 1018; App, 2TA-404,
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Royer was asked if he would consent to a search of the suit-
cases. Without orally responding to this request, Royer
produced a key and unlocked one of the suiteases, which the
detective then opened without seeking further assent from
Royer. Drugs were found in that suitcase. According to
Detective Johnson, Royer stated that he did not know the
combination to the lock on the second suitcase. When asked
if he ohjected to the detective opening the second suitcase,
Royer said “no, go ahead,” and did not object when the detee-
tive explained that the suitcase might have to be broken
open. The suitcase was pried open by the officers and more
marijuana was found. DBoyer was then told that he was
under arrest. Approximately fifteen minutes elapsed from
the time the detectives intially approached respondent until
hiz arrest upon the discovery of the contraband.

Prier to his trial for felony possession of marijuana,” Royer
made a motion to suppress the evidence obtained in the
search of the suitcases. The trial court found that Royer's
consent to the search was “freely and veluntarily given,” and
that, regardless of the consent, the warrantless search was
reasonable because “the officer doesn't have the time to run
out and get a search warrant because the plane is going to
take off.”* Following the denial of the motion to suppress,
Rover changed his plea from “not guilty” to “nole eonten-
dere,” specifically reserving the right to appeal the denial of
the motion to suppress.” Royer was convicted,

The District Court of Appeal, sitting en bane, reversed
Royer's conviction." The court held that Royer had been in-

*Fla. Brat. § 5293, 13(1)g)(2) {1975).

1The trial court’s decision on the motion to suppress, App. 11441164,
i# unreported.

#Under Florida law, a plea of nolo contendere is equivalent to a plea of
guilty.

*On appeal, a panel of the Distrlet Court of Appeal of Florida, Third
Diatrlet, found that viewing the totality of the circumstances, the finding of
eonsent by the trisl court was supported by clear and convineing evidence,
589 Be. 24 1007 (Fla. App. 1979).  The panel decision wae vacated and re-



80-2146—0PINION
4 FLORIDA v. ROYER

voluntarily confined within the small room without probable
cause; that the involuntary detention had exceeded the lim-
ited restraint permitted by Terry v. Ohio, 392 U, 8. 1 (1968),
at the time his consent to the search was obtained, and that
the consent to search was therefore invalid because tainted
by the unlawful confinement.”

Several factors led the court to conclude that respondent’s
confinement was tantamount to arrest. Royver had “found
himself in a small enclosed area being confronted by two po-
lice officers—a situation which presents an almost classic def-
inition of imprisonment.” 389 So. 2d 1015, 1018 (Fla. App.
1980). The detectives’ statement to Royer that he was sus-
pected of transporting narcotics also bolstered the finding
that Royer was “in custody” at the time the consent to search
was given, Ibid. In addition, the detectives' possession of
Royer’s airline ticket and their retrieval and possession of his
luggage made it clear, in the District Court of Appeal's view,
that Royer was not free to leave, Ibid.

At the suppression hearing Royer testified that he was
under the impression that he was not free to leave the offi-
cers’ presence. The Florida Court of Appeal found that this
apprehension “was much more than a well-justified subjec-
tive belief,” for the State had conceded at oral argument be-
fore that court that “the officers would not have permitted
Royer to leave the room even if [Royer] had erroneously

hearing en banc granted. 388 So, 2d 1015 (Fla. App, 19580). It is the deci-
gion of the en bane court that is reviewed here.

"The Florida eourt was also of the opinion that “a mere similarity with
the contents of the drug courier profile is insuffieient even to constitute the
articulable suspicion required to justify” the stop authorized by Terry v.
Ohio, 392 U, 5. 1(1968), [t went on to hold that even if it followed a con-
trary rule, or even if articulable suspicion oceurred at some point prior to
Royer's consent to search, the facts did not amount to probable cause that
would justify the restraint imposed on Royer. Supp. App. to Pet. for
Cert. 51-52. As will become clear, we disagree on the reasonable-suspi-
cion issue but do concur that probable cause to arrest was lacking.
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thought he could,” I'tid. The nomenclature used to describe
Royer’s confinement, the court found, was unimportant be-
cause under Dunaway v. New York, 442 T. S, 200 (1979),
“[a] police confinement which . . , goes beyond the litited re-
straint of a Terry investigatory stop may be constitutionally
justified only by probable cause.” 389 So. 2d, at 1019. De-
tective Johnson, who conducted the search, had specifically
stated at the suppression hearing that he did not have proba-
ble cause to arrest Royer until the suitcases were opened and
their contents revealed. Ibid, In the absence of probable
cause, the court concluded, Royer’s consent to search, given
only after he had been unlawfully confined, was ineffective to
justify the search. Ibid. Because there was no proof at all
that a “break in the chain of illegality” had occurred, the
court found that Royer's consent was invalid as a matter of
law. Id., at 1020, We granted the State's petition for eertio-
rari, 4564 U. 8. 1079 (1981), and now affirm.

I1

Some preliminary observations aré in order, First, it is
unquestioned that without a warrant to search Royer’s lug-
gage and in the absence of exigent circumstances, the valid-
ity of the szearch depended on Royer's purported consent.
Neither is it disputed that where the validity of a search rests
on consent, the State has the burden of proving that the nee-
essary consent was obtained and that it was freely and volun-
tarily given, a burden that is not satisfied by showing a mere
submisgion to a claim of lawful authority. Lo-Ji Sales, Inc.
v. New York, 442 U. 8. 319, 329 (1979); Schneckioth v.
Bustamonte, 412 U. 8. 218, 233-234 (1973); Bumper v. North
Carolina, 391 T. 8. 543, 548-549 (1968); Johnson v. [United
States, 833 U. 8. 10, 13 (1948); Amos v. ['nited States, 255
U.8 313, 317 (1921).

Second, law enforcement officers do not violate the Fourth
Amendment by tnerely approaching an individual on the
street or in another public place, by asking hirn if he is willing

robable
Fausd
and
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to answer some questions, by putting questions to him if the
person is willing to listen, or by offering in evidence in a erim-
inal prosecution his voluntary answers to such questions.
See Dunaway v. New York, 442 U. S, 200, 210 n. 12 (1979);
Terry v. Ohio, 392 U, 8. 1, 31, 32-33 (1968) (Harlan, J., con-
ewrring); id., at 84 (WHITE, J., conewrring). Nor would the
fact that the officer identifies himself as a police officer, with-
out more, convert the encounter into a seizure requiring
some level of objective justification. United States v. Men-
denhall, 446 U, 5. 544, 666 (1980) (opinion of Stewart, J.).
The person approached, however, need not answer any ques-
tion put to him; indeed, he may decline to listen to the ques-
tions at all and may go on his way. Terry v, Ohio, supra, at
32-33 (Harlan, J., concurring); id., at 34 (WHITE, J., concur-
ring). He may not be detained even momentarily without
reasonable, objective grounds for doing so; and his refusal to
listen or answer does not, without more, furnish those
grounds. United States v. Mendenhall, supra, at 556 (opin-
ion of Stewart, J.). If, however, there is no detention—no
geizure within the meaning of the Fourth Amendment—then
no constitutional rights have been infringed.

Third, it is also clear that not all seizures of the person
must be justified by probable cause to arrest for & crime.
Prior to Terry v. Ohio, supra, any restraint on the person
amounting to a seizure for the purposes of the Fourth
Amendment was invalid unless justified by probable cause.
Dunaway v. New York, 442 U. S, 200, 207-209 (1979).
Terry created a limited exception to thiz general rule: certain
seizures are justifiable under the Fourth Amendment if there
is articulable suspicion that a person has committed or is
about to commit a erime. In that case, a stop and a frisk for
weapons were found unexceptionable. Adame v. Williams,
407 U. 8. 143 (1972), applied the same approach in the con-
text of an informant’s report that an unnamed individual, in a
nearby vehicle was carrying narcotics and & gun. Although
not expressly authorized in Terry, United States v. Brignoni-
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Ponce, 422 U. S, 873, 881-882 (1975), was unequivocal in say-
ing that reasonable suspicion of criminal activity warrants a
temporary seizure for the purpose of questioning limited to
the purpose of the stop. In Brignoni-Ponce, that purpose
was to verify or dispel the suspicion that the immigration
laws were being violated, a governmental interest that was
sufficient to warrant temporary detention for limited ques-
tioning. Royer does not suggest, nor do we, that a similar
rationale would not warrant temporary detention for ques-
tioning on less than probable cause where the public interest
involved is the suppression of illegal transactions in drugs or
of any other serious crime,

Michigan v. Summers, 462 U, S. 682 (1981), involved an-
other circumstance in which a temporary detention on less
than probable cause satisfied the ultimate test of reasonable-
nesg under the Fourth Amendment. There the occupant of a
house was detained while a search warrant for the house was
being executed. We held that the warrant made the occu-
pant sufficiently suspect to justify his temporary seizure.
The “limited intrusion on the personal security” of the person
detained was justified “by such substantial law enforcement
interests” that the seizure could be made on articulable suspi-
cion not amounting to probable cause. [d., at 699,

Fourth, Terry and its progeny nevertheless created only
limited exceptions to the general rule that seizures of the per-
gon require probable cause to arrest. Detentions may be
“investigative” yet violative of the Fourth Amendment ab-
sent probable cause. In the name of investigating a person
who is no more than suspected of eriminal activity, the police
may not carry out a full search of the perzon or of his automo-
bile or other effects. Nor may the police seek to verify their
suspicions by means that approach the conditions of arrest.
Dunaway v, New York, suprs, made this clear. There, the
suspect was taken to the police station from his home and,
without being formally arrested, interrogated for an hour.
The resulting ineriminating statements were held inadmissi-
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ble: reasonable suspicion of crime is insufficient to justify cus-
todial interrogation even though the interrogation is investi-
gative, Id., at 211-212. Brown v. Illinois, 422 17, 8, 590
(1975), and Davis v. Missigsippt, 304 U. 8. 721 (1969), are to
the same effect.

The Fourth Amendment's prohibition against unreasonable
searches and seizures has always been interpreted to prevent
a search which is not limited to the particularly described
“place to be searched, and the persons or things to be seized,”
U. 8. Const., Amend. IV, even if the search is based upon
probable cause, The Amendment’s protection is not diluted
in those situations where it has been determined that legiti-
mate law enforcement interests justify a warrantless search:
the search must be limited in scope to that which is justifed
by the particular purposes served by the exception. For ex-
ample, a warrantless search is permissible incident to a law-
ful arrest because of legitimate concerns for the safety of the
officer and to prevent the destruction of evidence by the
arvestee, E. g., Chimel v, California, 895 U, 8. 752, 768
(1969). Nevertheless, such a search is limited to the person
of the arrestee and the area immediately within his control.
Id., at 762, Terry v. Ohio, supra, also embodies this princi-
ple: “The scope of the search must be ‘strictly tied to and jus-
tified by’ the circumstances which rendered its initiation per-
missible.” 302 U. 8, at 19. The reasonableness
requirement of the Fourth Amendment requires no less when
the police action is a seizure permitted on less than probable
cause because of legitimate law enforcement interests. The
scope of the detention must be carefully tailored to its under-
lying justification,

The predicate permitting seizures on suspicion short of
probable cause is that law enforcement interests warrant a
limited intrusion on the personal security of the suspect.
The scope of the intrusion permitted will, of course, vary to
some extent with the particular facts and cireumstances of
each ease. This much, however, is clear: an investigative
detention must be temporary and last no longer than is neces-
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sary to effectuate the purpose of the stop. Similarly, the in-
vestigative methods employed should be the least intrusive
means reasonably available to verify or dispel the officer’s
suspicion in a short period of time. See, e.g., United States
v. Brignoni-Ponce, 422 U, 8., at 881-882; Adams v. Wil-
liams, 407 U, 8., at 146, 1t is, of course, the State's burden
to demonstrate that the seizure it seeks to justify on the basis
of a reasonable suspicion was sufficiently limited in scope and
duration to gatisfy the conditions of an investigative seizure.

Fifth, Dunaway and Brown hold that statements given
during & period of illegal detention are inadmissable even
though voluntarily given if they are the product of the illegal
detention and not the result of an independent act of free will.
Dunaway v. New York, 442 U, 8., at 218-219; Brown v. Illi-
nois, supra, at 601-602, In this respect those cases reit-
erated one of the principal holdings of Wong Sun v, United
States, 371 U, 8. 471 (1963).

Sixth, if the events in this case amounted to ne more than a
permissible police encounter in & public place or a justifiable
Terry-type detention, Royer’s consent to search his luggage,
if voluntary, would have been effective to legalize the search
of his two suitcases. Cf. Uniled States v. Watson, 423.U. B.
411, 424425 (1976). The Court of Appealgin the case before
us, however, concluded not only that Royer had been seized
when he gave his consent to search his luggage but also that
the bounds of an investigative stop had been exceeded, In
its view the “confinement” in this case went beyond the lim-
ited restraint of a Terry investigative stop, and Royer’s con-
sent was thus tainted by the illegality, a conclusion that re-
quired reversal in the absence of probable cause to arrest.
The question before us is whether the record warrants that
conclusion. We think that it does,

III

The State proffers three reasons for holding that when
Royer consented to the search of his luggage, he was not
being ililegaily detained. First, it is submitted that the en-
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tire encounter was consensual and hence Rnyaﬂgwas not
being held against his will at all. We find thia submission un-
tenable. Asking for and examining Royer's ticket and his
driver’s license were no doubt permissible in themselves, but
when the officers identified themselves as narcotics agents,
told Royer that he was suspected of transporting narcoties,
and asked him to accompany them to the police room, while
retaining his ticket and driver’s license and without indieat-
ing in any way that he was free to depart, Rover was effec-
tively seized for the purposes of the Fourth Amendment.
These circumstances surely amount to a show of official au-
thority such that “a reasonable person would have believed
he was not free to leave.” United States v. Mendenhall, 446
1. S. 544, 554 (Opinion of Stewart, J.).

Second, the State submits that if Royer was seized, there
existed reasonable, articulable suspicion to justify a tempo-
rary detention and that the limits of a Terry-type stop were
never exceeded. We agree with the State that when the of-
ficers discovered that Royer was travelling under an as-
sumed name, this fact, and the facts already known to the of-
ficeras—paying cash for a one-way ticket, the mode of
checking the two bags, and Royer’s appearance and conduet
in general—were adequate grounds for suspecting Royer of
carrying drugs and for temporarily detaining him and his lug-

while they attempted to verify or dispel their suspicions
in a manner that did not exceed the limits of an investigative
detention. We also agree that had Royer voluntarily con-
sented to the search of his luggage while he was justifiably
being detained on reasonable suspicion, the products of the
search would be admissible against him. We have con-
cluded, however, that at the time Royer produced the key to
his suitcase, the detention to which he was then subjected
was a severe intrusion on his personal liberty, more serious
than is allowable on mere suspicion of criminal activity.

By the time Royer was informed that the officers wished to
examine his luggage, he had identified himself when ap-
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proached by the officers and had attempted to explain the
discrepancy between the name shown on his identification
and the name under which he had purchased his ticket and
identified his luggage. Obviously, the officers were not sat-
isfied, for they informed him they were narcotics agents and
had reason to believe that he was carrying illegal drugs.
They requested him to accompany them to the police room.
Royer went with them. He found himself in a2 small room—a
large closet—equipped with a desk and two chairs. He was
alone with two police officers who again teld him that they
thought he was carrying narcotics. He also found that the
officers, without his consent, had retrieved his checked lug-
gage from the airlines, Obviously, what had begun as a con-
sensual inguiry in a public place had escalated into an investi-
gatory procedure in a police interrogation room, where the
police, unsatisfied with previous explanations, sought to con-
firm their suspicions. The officers had Royer's ticket, they
had his identification, and they had seized his luggage. It
was never suggested to Royer that he was free to board his
plane if he so chose, and he reasonably believed that he was
being detained. At least as of that moment, any consensual
aspects of the encounter had evaporated, and we cannot fault
the Florida Court of Appeal in concluding that Terry v. Chio
and the cases following it did not justify the restraint to
which Royer was then subjected. As a practical matter,
Royer was under arrest. Consistent with this coneclusion,
the Staté conceded In the Florida courts that Royer would
not have been free to leave the interrogation room had he
asked to do s0.* Furthermore, the state’s brief in this Court
interprets the testimony of the officers at the suppression
hearing as indicating that had Royer refused to consent to a
search of his luggage, the officers would have held the lug-

*In its brief and at oral argument before this Court, the State contests
whether this concession was ever made, We have no basis to question the
statement of the Florida court.
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gage and sought a warrant to authorize the search., Brief for
Fetitioner 6.°

We also doubt that the prosecution in this case has satisfac-
torily demonstrated that it employed the least intrusive
means to pursue its suspicions. First, by returning his

Our decision here is consistent with the Court's judgment in United
States v. Mendenhall, 446 17, 8, bdd (1880). In Mendenhall, the respond-
ent was walking along an airport coneourse when she was approached by
two federal Drug Enforcement Agency (DEA) officers,  Ag in the present
cage, the officers asked for Mendenhall's girline ticket and some identifica-
tion; the names on the ticket and identification did not matech. When one
of the agents epecifically identified himaelf as attached to the DEA, Men-
denhall became visibly shaken and nervous. 446 U. 8., at 548,

After returning the ticket and identification, one officer asked Menden-
hall if she would accompany him to the DEA airport office, 50 fest away for
further questions. Onece in the office, Mendenhall was asked to consent to
a search of her person and her handbag; she was advised of her right to
decline. Id., at 548, In a private room following further assurance from
Mendenhal]l that she consented to the search, a policewoman began the
search of Mendenhall's person by requesting that Mendenhall disrobe. As
she began to undress, Mendenhall removed two concealed packages that
appeared to contain heroin and handed them to the policewoman. Id., at
548, The Court of Appeals determined that the initial “stop” of Menden-
hall was unlawful because not based upon a reasonable suspicion of eriminal
agetivity,  In the alternative, the court found thet even if the intial stop
was permizsible, the officer’s request that Mendenhall accompany him to
the DEA office constituted an arrest without probable cause,

Thiz Court reversed. Two Justices were of the view that the entire en-
counter was consensual and that no seizure had taken place. Three other
Justices assumed that there had been a peizure but held that there was rea-
sonable suspiclon to warrant it; hence a voluntary consent to search was a
valid basis for the search. Thus, the five Justices voting to reverse ap-
peared to agree that Mendenhall was not being illegally detained when she
consented to be searched. The four dirsenting Justices also assumed that
there had been a detention but were of the view that reasonable grounds
for suspecting Mendenhall did not exist and concluded that Mendenhall was
thus being illegally detained at the time of her consent.

The caze before ug differs in important regpects. Here, Royer's tlcket
and identification remained in the possession of the officers throughout the
encounter; the officers also seized and had possession of his luggage, Asa
practical matter, Royer could not leave the sirport withont them. In



80-2146—0PINION
FLORIDA v. ROYER 13

ticket and driver’s license, and informing him that he was
free to go if he so desired, the officers may have obviated any
claim that the encounter was anything but a consensual mat-
ter from start to finish. Second, there are undoubtedly rea-
sons of safety and security that would justify moving a sus-
pect from one location to another during an investigatory
detention, such as from an airport concourse to a more pri-
vate area., Cf. Pennsylvania v. Mimms, 434 U. S, 1086,
109-111 (1977) (per curiam). There is no indication in this
case that such reasons prompted the officers to transfer the
gite of the encounter from the concourse to the interrogation
room. It appears, rather, that the primary interest of the
officers was not in having an extended conversation with
Royer but in the contents of his luggage, a matter which the
officers did not pursue orally with Royer until after the en-
counter was relocated to the police room. The record does
not reflect any facts which would support a finding that the
legitimate law enforcement purposes which justified the de-
tention in the first instance were furthered by removing
Raoyer to the police room prior to the officer’s attempt to gain
his consent to a search of his luggage. As we have noted,
had Royer consented to a search on the spot, the search could
have been conducted with Royer present in the area where
the bags were retrieved by Officer Johnson and any evidence
recovered would have been admissible against him. If the
search proved negative, Royer would have been free to go
much earlier and with less likelihood of missing his flight,
which in itself can be a very serious matter in a variety of
circumstances,

Third, the State has not touched on the question whether it
would have been feasible to investigate the contents of

Mendenhafl, no luggage was involved, the ticket and identification were
immedintely returned, and the officers were careful to advise that the sus-
pect could decline to be searched. Here, the officers had seized Royer's
luggage and made no effort to advise him that he need not consent to the
gzarch,
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Royer's bags in a more expeditious way. The courts are not
strangers to the use of trained dogs to detect the presence of
controlled substances in luggage." Thete is no indication
here that this means was not feasible and available, Ifithad |

" Courts of Appesls are in dispgresment as to whether using a dog to
detect drugs in luggage ir a search, but no Court of Appeals has held that
more than an articulable suspicion is necessary to justify this kind of a war-
rantless search if indeed it is & search, See g g., ['nited Sfotes v, Sulli-
van, 626 F, 2d 9, 13 (CA4 1980) (no aeerch), cert. denied, 450 1. &. 9238
(1981); ['nited Stofes v. Burns, 624 F. 2d 86, 101 (CAL0 19800 (pame);
[ nited Stafes v. Reafe, 674 F, 2d 1327, 1335 (CAS 1982) (aniff is an intru-
sion requiring reasonable susplelon), cert, pending, No, B2-674. Further-
more, the law of the cireuit from which this case comes was and is that “u=e
of [drug-detecting canines] eonatitute[s] neither a search nor a seizure
under the Fourth Amendment." United States v, Goldatein, 635 F. 2d
856, 361 (CAB), cert, dended, 452 U, 5. 962 (1831),  Bee United Siates v,
Viera, 644 I, &d 509, 510 (CAB), cert. denied, 464 U. 5. 867 (1981). Deei-
sions of the United Statea Court of Appeals for the Fifth Cireuit rendered
prior to September 20, 1881, are hinding precedent on the United States
Court of Appeals for the Eleventh Cireuit. Bonner v, City of Prichard,
661 F, 2d 1206, 1207 (CA11 1981),

In any event, we hold here that the officera had reasonable suspicion to
believe that Royer’'s luggage contained drugs, and we assume that the use
of dogs in the investigation would not have entailed any prolonged deten-
tion of either Royer or his luggage which may involve other Fourth
Amendment concerns, See United Stafes v. Place, 660 F, 2d 44 (C
1981), cert, granted, No., 81-1617, — U. 3. —— (1982). In [nited
States v. Beale, supra, for example, after briefly questioning two suspects
who had checked baggage for a flight from the Ft. Lauderdale, Florida,
airport, the offieers proceeded to the baggape area where a trained dog
alerted to one of the checked bags, Meanwhile, the suspects had boarded
their plane for California, whers their bags were again sniffed by a trained
dog and they were arrested. The Court of Appeals for the Ninth Cireuit
vacated a judgment convieting the suspects on the ground that articulahle
suspicion was necessary to justify the use of a trained dog to sniff luggage
and that the existence or not of that reguirement should have been deter-
mined in the District Court, 674 F. 2d, at 1335. In the case before us,
the officers, with founded suspicion, could have detained Royer for the
brief period during which Florida authorities at buay airports seem abie to
carry out the dog-aniffing procedure.
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been used, Royer and his luggage could have been momen-
tarily detained while this investigative procedure was carried
out. Indeed, it may be that no detention at all would have
been necessary, A negative result would have freed Royer
in short order; a positive result would have resulted in his
justifiable arrest on probable cause.

We do not suggest that there is a litmus-paper test for
distinguishing a consensual encounter from a seizure or for
determining when a seizure exceeds the bounds of an investi-
gative stop. Even in the discrete category of airport en-
counters, there will be endless variations in the facts and cir-
cumstances, so much variation that it is unlikely that the
courts can reduce to a sentence or a paragraph a rule that will
provide unarguable answers to the question whether there
has been an unreasonable search or seizure in violation of the
Fourth Amendment. Nevertheless, we must render judg-
ment, and we think that the Florida Court of Appeal cannot
be faulted in concluding that the limits of a Terry-stop had
been exceeded.

v

The State's third and final argument is that Royer was not
being illegally held when he gave his consent because there
was probable cause to arrest him at that time. Officer John-
son testified at the suppression hearing and the Florida
Court of Appeal held that there was no probable cause to ar-
rest until Royer's bags were opened, but the fact that the of-
ficers did not believe there was probable cause and proceeded
on a consensual or Terry-stop rationale would not foreclose
the State from justifying Royer's custody by proving proba-
ble cause and hence removing any barrier to relying on
Royer’s consent to search. Peters v. New York, decided
with Sibron v. New York, 392 U, S, 40, 66-67 (1968). We
agree with the Florida Court of Appeal, however, that there
was no probable canse to arrest Royer at the time he pur-
ported to give his consent to the search of his luggage. The
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facts are that a nervous young man with two American
Tourister bags paid eash for an airline ticket to a “target
city”. These facts led to inquiry, which in turn revealed that
the ticket had been bought under an assumed name. The
proffered explanation did not satisfy the officers. We cannot
agree with the State, if this is its position, that every nervous
young man paying cash for a ticket to New York City under
an gssumed name and earrying two heavy American
Tourister bags may be arrested and held to answer for a seri-
ous felony charge.
v

Because we affirm the Florida Court of Appeal’s conclusion
that Royer was being illegally detained when he consented to
the search of his luggage, we agree that the consent was
tainted by the illegality and was ineffective to justify the
search. The judgment of the Florida Court of Appeal is
accordingly

Affirmed.
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We are required in this case to determine whether the
Court of Appeal of Florida, Third District, properly applied
the precepts of the Fourth Amendment in holding that re-
spondent Royer was being illegally detained at the time of his
purported consent to a search of his luggage.

1

On January 3, 1978, Royer was observed at Miami Interna-
tional Airport by two plain-clothes detectives of the Dade
County, Florida, Public Safety Department assigned to the
County’s Organized Crime Bureau, Narcotics Investigation
Section.' Detectives Johnson and Magdalena believed that
Royer's appearance, mannerisms, luggage, and actions fit the
so-called “drug courier profile.”* HRoyer, apparently un-

! The facts sat forth in this opinion are taken from the en bane decision of
the Florida District Court of Appeal, Third Distriet, 388 Se. 2d 1015,
1015-18 (Fla. App. 1880}, and from the transeript of the hearing on the mo-
tion to suppress contained in the Joint Appendix. App. 11A-116A.

*The “drug eourier profile” is an abstract of characteristice found to be
typical of persons transporting illegal drugs. In Rover's case, the detec-
tives attention was attracted by the following actions which were conaid-
ered to be within the profile; a) Royer was rarrying American Tourister
luggage, which appeared to be heavy, b) he was young, appeared to be be-
tween 2336, ¢) he was casually dressed, d) Royer appeared pale and ner-

%
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aware of the attention he had attracted, purchased a one-way
ticket to New York City and checked his two suitcases, plac-
ing on each suitcase an identification tag bearing the name
“Holt" and the destination, "LaGuardia”. As Royer made
his way to the concourse which led to the airline boarding
area, the two detectives approached him, identified them-
selves as policemen working out of the sheriffs office and
asked if Royer had a “moment” to speak with them; Royer
said “Yes".

Upon request, but without oral consent, Royer produced
for the detectives his airline ticket and his driver's license.
The airline ticket, like the baggage identification tags, bore
the name “Holt,” while the driver’s license carried respond-
ent's correct name, "Royer.” When the detectives asked
about the discrepancy, Royer explained that a friend had
made the reservation in the name of “Holt.” Royer became
noticeably more nervous during this conversation, where-
upon the detectives informed Royer that they were in fact
narcoties investigators and that they had réason to suspect
him of transporting narcotics.

The detectives did not return his airline ticket and identifi-
cation but asked Royer to accompany them to a room, ap-
proximately forty feet away, adjacent to the concourse.
Royer said nothing in response but went with the officers as
he had been asked to do. The room was later described by
Detective Johnson as a “large storage closet”, located in the
stewardess’ lounge and containing a small desk and two
chairs. Without Royer's consent or agreement, Detective
Johnson, using Royer's baggage checks stubs, retrieved the
“Holt" luggage from the airline and brought it to the room
where respondent and Detective Magdalena were waiting.

vous, looking around at other people, =) Royer paid for his ticket in cash
with g large number of bills, and {} rather than completing the sirline iden-
tification tag to be attached to checked bagemge, which had space for &
name, address, and telephone mumber, Royer wrote only & name and the
destination. 389 So. 2d, at 1016; App. 2TA-40A.
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Royer was asked if he would consent to a search of the suit-
cases, Without orally responding to this request, Royer
produced & key and unlocked one of the suitcases, which the
detective then opened without eeeking further assent from
Royer. Drugs were found in that suitcase. According to
Detective Johnson, Royer stated that he did not know the
combination to the lock on the second suitcase. When asked
if he objected to the detective opening the second suitcase,
Royer said “no, go ahead,” and did not object when the detec-
tive explained that the suitcase might have to be broken
open. The suitcase was pried open by the officers and more
marijuana was found. Royer was then told that he was
under arrest. Approximately fifteen minutes elapsed from
the time the detectives intially approached respondent until
his arrest upon the discovery of the contraband.

Prior to his trial for felony possession of marijuana,’ Royer
made & motion to suppress the evidence obtained in the
search of the suitcases. The trial court found that Royer's
consent to the search was “freely and voluntarily given,” and
that, regardless of the consent, the warrantless search was
reasonable because “the officer doesn't have the time to run
out and get & search warrant because the plane is going to
take off.”* Following the denial of the motion to suppress,
Royer changed his plea from “not guilty” to “nolo conten-
dere,” specifically reserving the right to appeal the denial of
the motion to suppress. Royer was convicted.

The District Court of Appeal, sitting en bane, reversed
Royer's conviction.® The court held that Royer had been in-

*Fla. Stet. §888.13(1¥a)2) (1975).

*The trial eourt's decision on the motion to suppress, App. 114A-1164,
is unreported.

"Under Florida law, a plea of nolo contendere i3 equivalent to a plea of
guilty.

*On gppeal, a panel of the District Court of Appeal of Florida, Third
Distriet, found that viewing the totality of the circumstances, the finding of
consent by the trial court was supported by clear and convineing evidence,
280 Bo, 2d 1007 {Fla. App. 1979). The panel decision was vacated and re-
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voluntarily confined within the small room without probable
cause; that the involuntary detention had exceeded the lim-
ited restraint permitted by Terry v. Ohio, 392 U. 8. 1 (1968),
at the time his consent to the search was obtained, and that
the consent to search was therefore invalid because tainted
by the unlawful confinement.’

Several factors led the court to conclude that respondent’s
confinement was tantamount to arrest. Royer had “found
himself in a small enclosed area being confronted by two po-
lice officers—a situation which presents an almost classic def-
inition of imprisonment.” 389 So. 2d 1015, 1018 (Fla. App.
1980). The detectives' statement to Royer that he was sus-
pected of transporting narcoties also bolstered the finding
that Royer was “in custody” at the time the consent to search
was given, Ibid. In addition, the detectives' possession of
Royer's airline ticket and their retrieval and possession of his
luggage made it clear, in the District Court of Appeal's view,
that Royer was not free to leave. [Ihid.

At the suppression hearing Royer testified that he was
under the impression that he was not free to leave the offi-
cers’ presence, The Florida Court of Appeal found that this
apprehension “was much more than a well-justified subjec-
tive belief,” for the State had conceded at oral argument be-
fore that court that “the officers would not have permitted
Royer to leave the room even if [Royer] had erroneously

hearing 2n banc granted, 339 So, 24 1015 (Fla. App. 1880). It is the deci-
sion of the en bane court that is reviewed here,

*The Florida court was also of the opinion that “a mere similarity with
the contents of the drug courier profile is insufficient even to constitute the
articulable suspicion required to justify” the stop authorized by Terry v.
Ohig, 392 U. 5. 1(1968). It went on to hold that even if it followed a con-
trary rule, ar even if articulable sugpicion oecurred at some point prior to
Royer's consent to search, the facts did not amount to probable cause that
would justify the restraint imposed on Royer. Supp. App. to Pet. for
Cert. 51-52. As will become clegr, we disagree on the reasonable-suspl-
cion issue but do eoncur thst probahle cause to arrest was lacking,
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thought he could.” I'id. The nomenclature used to describe
Royer's confinement, the court found, was unimportant be-
cause under Dunaway v. New York, 442 U. 8. 200 (1979),
“{a) police confinement which . . . goes beyond the limited re-
straint of a Terry investigatory stop may be constitutionally
justified only by probable cause,” 389 So, 2d, at 1019, De-
tective Johnson, who conducted the search, had specifically
stated at the suppression hearing that he did not have proba-
ble cause to arrest Royer until the suitcases were opened and
their contents revealed. Ibid. In the absence of probable
cause, the court concluded, Royer’s consent to search, given
only after he had been unlawfully confined, was ineffective to
justify the search. Ibid. Because there was no proof at all
that a “break in the chain of illegality” had occurred, the
court found that Royer’s consent was invalid as a matter of
law, Id., at 1020, We granted the State's petition for certio-
rari, 464 U. 8. 1079 (1981), and now affirm.

nn

Some preliminary observations are in order. First, it is
unquestioned that without a warrant to search Royer’s lug-
gage and in the absence of exigent circumstances, the valid-
ity of the search depended on Royer's purported consent.
Neither is it disputed that where the validity of a search rests
on consent, the State has the burden of proving that the nee-
essary consent was obtained and that it was freely and volun-
tarily given, a burden that is not satisfied by showing a mere
submission to a claim of lawful authority. Lo-Ji Sales, Inec.
v. New York, 442 U. 8. 319, (1979); Schneckloth v.
Bustamonte, 412 U. 8. 218, 233-234 (1973); Bumper v. Norih
Carolina, 391 U. 8. 543, 548-549 (1968); Johnson v. United
States, 833 U. 8. 10, 13 (1948); Amos v. United States, 2565
U.8 318, 317 (1921).

Second, law enforcement officers do not violate the Fourth
Amendment by merely approaching an individual on the
street or in another public place, by asking him if he is willing
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to answer some questions, by putting questions to him if the
person is willing to listen, or by offering in evidence in a erim-
inal prosecution his voluntary answers to sueh questions.
See Dunaway v. New York, 442 U, 8, 200, 210 n, 12 (1979);
Terry v. Ohio, 392 U. 8. 1, 81, 32-33 (1968) (Harlan, J., con-
cwrring); id., at 34 (WHITE, J., concurring). Nor would the
fact that the officer identifies himself as a police officer, with-
out more, convert the encounter into a seizure requiring
some level of objective justification. [/nited Stales v. Men-
denhall, 448 U. 8. b44, 555 (1980) {(opinion of Stewart, J.).
The person approached, however, need not answer any ques-
tion put to him; indeed, he may decline to listen to the ques-
tions at all and may go on his way. Terry v. Ohio, supra, at
32-33 (Harlan, J., concurring); id., at 34 (WHITE, J., coneur-
ring). He may not be detained even momentarily without
reasonable, objective grounds for doing so; and his refusal to
listen or answer does not, without more, furnish those
grounds. United States v. Mendenhall, supra, at 556 (opin-
ion of Stewart, J.). If, however, there is no detention—no
seizure within the meaning of the Fourth Amendment—then
no constitutional rights have been infringed.

Third, it is also clear that not all seizures of the person
must be justified by probable cause to arrest for a crime.
Prior to Terry v. Ohio, supra, any restraint on the person
amounting to a seizure for the purposes of the Fourth
Amendment was invalid unless justified by probable cause.
Dunaway v. New York, 442 U, 8. 200, 207-209 (1979).
Terry ereated a limited exception to this general rule: certain
seizures are justifiable under the Fourth Amendment if there
is articulable suspicion that a person has committed or is
about to commit a erime. In that case, 3 stop and a frisk for
weapons were found unexceptionable. Adams v. Williamas,
407 U. 8. 143 (1972), applied the same approach in the con-
text of an informant’s report that an unnamed individual, in a
nearby vehicle was carrying narcotics and a gun. Although
not expressly authorized in Terry, United States v. Brignoni-
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Ponce, 422 1, 3. 873, 881-882 (1976), was unequivocal in say-
ing that reasonable suspicion of criminal activity warrants a
temporary seizure for the purpose of questioning limited to
the purpose of the stop. In Brignoni-Ponce, that purpose
was to verify or dispel the suspicion that the immigration
laws were being violated, a governmental interest that was
sufficient to warrant temporary detention for limited gues-
tioning. Royer does not suggest, nor do we, that a similar
rationale would not warrant temporary detention for ques-
tioning on less than probable cause where the public interest
involved is the suppression of illegal transactions in drugs or
of any other serious crime.

Michigan v, Summers, 462 1. 8, 692 (1981), involved an-
other circumstance in which & temporary detention on less
than probable causze satisfied the ultimate test of reasonable-
ness under the Fourth Amendment. There the occupant of a
house was detained while a search warrant for the house was
being executed. We held that the warrant made the occu-
pant sufficiently suspect to justify his temporary seizure.
The “limited intrusion on the personal security” of the person
detained was justified “by such substantial law enforcement
interests” that the seizure could be made on articulable suspi-
eion not amounting to probable cause, [Id., at 699.

Fourth, Terry and its progeny nevertheless created only
limited exceptions to the general rule that seizures of the per-
gon require probable cause to arrest. Detentions may be
“investigative" yet violative of the Fourth Amendment ab-
sent probable cause. In the name of investigating a persen
who is no more than suspected of eriminal activity, the police
may not carry out a full search of the person or of his automo-
bile or other effects. Nor may the police seek to verify their
suspicions by means that approach the conditions of arrest.
Dunaway v. New York, supra, made this clear, There, the
suspect was taken to the police station from his home and,
without being formally arrested, interrogated for an hour.
The resulting ineriminating statements were held inadmissi-
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ble: reasonable suspicion of erime is insufficient to justify cus-
todial interrogation even though the interrogation is investi-
gative. [Id., at 211-212, Brown v. [llinois, 422 U, 8. 590
(1976), and Davis v, Mississippi, 394 U, S, 721 (1969}, are to
the same effect.

The Fourth Amendment's prohibition against unreasonable
searches and seizures has always been interpreted to prevent
a search which is not limited to the particularly described
“place to be searched, and the persons or things to be seized,”
U. 8. Const., Amend, IV, even if the search is based upon
probable cause, The Amendment's protection {8 not diluted
in those situations where it has been determined that legiti-
mate law enforcement interests justify a warrantless search:
the search must be limited in scope to that which is justifed
by the particular purposes served by the exception. For ex-
ample, a warrantless search is permissible incident to a law-
ful arrest because of legitimate concerns for the safety of the
officer and to prevent the destruction of evidence by the
arrestee. E. g., Chimel v. California, 305 U. 8. 752, 763
(1969). Nevertheless, such a search is limited to the person
of the arrestee and the area immediately within his control,
Id., at T62. Terry v. Ohio, supra, also embodies this princi-
ple: “The scope of the search must be ‘strictly tied to and jus-
tified by’ the circumstances which rendered its initiation per-
missible." 392 TU.8.,, at 19. The reasonableness
requirement of the Fourth Amendment requires no less when
the paolice action is a seizure permitted on less than probable
cause because of legitimate law enforcement interests. The
scope of the detention must be carefully tailored to its under-
lying justification.

The predicate permitting seizures on suspicion short of
probable cause is that law enforcement interests warrant a
limited intrusion on the personal security of the suspect.
The scope of the intrusion permitted will, of course, vary to
some extent with the particular facts and circumstances of
each case. This much, however, is clear: an investigative
detention must be temporary and last no longer than is neces-



AD-21468-DPINION
FLORIDA » ROYER 9

sary to effectuate the purpoze of the stop. Similarly, the in-
vestigative methods employved should be the least intrusive
means reasonably available to verify or dispel the officer's
suspicion in & short period of time. See, e.g., Uniled Siates
v. Brignoni-Ponee, 422 1]. 8., at 881-882; Adams v. Wil-
liams, 407 U. 8., at 146. It iz, of course, the State's burden
to demonstrate that the seizure it seeks to justify on the basis
of a reasonable suspicion was sufficiently limited in seope and
duration to satisfy the conditions of an investigative seizure.

Fifth, Dunaway and Brown hold that statements given
during a period of illegal detention are inadmissable even
though voluntarily given if they are the product of the illegal
detention and not the result of an independent act of free will.
Dunaway v. New York, 442 U, 5., at 218-219; Brown v. Illi-
nots, supra, at 601-602. In this respect those cases reit-
erated one of the principal holdings of Wong Sun v. United
States, 371 U. 8. 471 (1963),

Sixth, if the events in this case amounted to no more than a
permissible police encounter in a publie place or a justifiable
Terry-type detention, Royer's consent to search his luggage,
if voluntary, would have been effective to legalize the search
of his two suitcases. Cf. United States v. Watson, 423 U. 8.
411, 424425 (1976). The Court of Appeals in the case before
us, however, concluded not only that Rover had been seized
when he gave his consent to search his luggage but also that
the bounds of an investigative stop had been exceeded. In
its view the “confinement” in this case went beyond the lim-
ited restraint of a Terry investigative stop, and Royer’s con-
sent was thus tainted by the illegality, a conclusion that re-
quired reversal in the absence of probable cause to arrest.
The guestion before us is whether the record warrants that
conclusion. We think that it does,

III

The State proffers three reasons for holding that when
Royer consented to the search of his luggage he was not
being illegally detained. First, it is submitted that the en-
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tire encounter was consensual and hence Rnyer@:vu not
being held against his will at all. We find this submission un-
tenable. Asking for and examining Royer’s ticket and his
driver's license were no doubt permissible in themselves, but
when the offlcers identifled themselves as narcoties agents,
told Royer that he was suspected of transporting narcotics,
and asked him to accompany them to the police room, while
retaining his ticket and driver's license and without indicat-
ing in any way that he was free to depart, Royer was effec-
tively seized for the purposes of the Fourth Amendment,
These circumstances surely amount to & show of official au-
thority such that “a reasonable person would have believed
he was not free to leave.” [United States v. Mendenhall, 446
U, 8. b44, 554 (Opinion of Stewart, J.).

Second, the State submits that if Royer was seized, there
existed reasonable, articulable suspicion to justify a tempo-
rary detention and that the limits of a Terry-type stop were
never exceeded. We agree with the State that when the of-
ficers discovered that Royer was travelling under an as-
sumed name, this fact, and the facts already known to the of-
ficers—paying cash for a one-way ticket, the mode of
checking the two bags, and Royer's appearance and conduct
in general—were adequate grounds for suspecting Royer of
carrying drugs and for temporarily detaining him and his lug-
gage while they attempted to verify or dispel their suspicions
in a manner that did not exceed the limits of an investigative
detention. We also agree that had Royer voluntarily con-
sented to the search of his luggage while he was justifiably
being detained on reasonable suspicion, the products of the
search would be admissible against him. We have con-
cluded, however, that at the time Royer produced the key to
his suitcase, the detention to which he was then subjected
was a severe intrusion on his personal liberty, more serious
than is allowable on mere suspicion of criminal activity.

By the time Royer was informed that the officers wished to
examine his luggage, he had identified himself when ap-
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proached by the officers and had attempted to explain the
discrepancy between the name shown on his identification
and the name under which he had purchased his ticket and
identified his luggage. Obviously, the officers were not sat-
isfled, for they informed him they were narcotics agents and
had reason to believe that he was carrying illegal drugs.
They requested him to accompany them to the police room.
Royer went with them. He found himselfin a small rcom—a
large closet—equipped with a desk and two chairs, He was
alone with two police officers who again told him that they
thought he was carrying narcotics. He alse found that the
officers, without his consent, had retrieved his checked lug-
gage from the airlines. Obviously, what had begun as a con-
sensual inquiry in a public place had escalated into an investi-
gatory procedure in a poliee interrogation room, where the
police, unsatisfied with previous explanations, sought to con-
firm their suspicions. The officers had Royer's ticket, they
had his identification, and they had seized his luggage. It
was never suggested to Royer that he was free to board his
plane if he so0 chose, and he reasonably believed that he was
being detained. At least as of that moment, any consensual
aspects of the encounter had evaporated, and we cannot fault
the Florida Court of Appeal in concluding that Terry v. Ohio
and the cases following it did not justify the restraint to
which Royer was then subjected. As a practical matter,
Royer was under arrest. Consistent with this conclusion,
the State conceded in the Florida courts that Royver would
not have been free to leave the interrogation room had he
asked to do so,® Furthermore, the state’s brief in this Court
interprets the testimony of the officers at the suppression
hearing as indicating that had Royer refused to consent to a
search of his luggage, the officers would have held the lug-

!In ite brief and at oral argument before this Court, the State contests
whether this concession was ever made. We have no basis to question the
statement of the Florida court.
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gage and sought a warrant to authorize the search. Brief for
Petitioner 6."

We also doubt that the prosecution in this case has satisfac-
torily demonstrated that it employed the least intrusive
means to pursue its suspicions, First, by returning his

*Qur decision here is consistent with the Cowrt's judgment in ["nited
Stater v. Mendenhall, 446 U. 8, 544 (1880), In Mendenhall, the respond-
ent was walking along an alrport concourse when she was approached by
two federal Drug Enforcement Agency (DEA) officers.  As in the present
case, the officers asked for Mendenhall's airfine ticket and some identifica-
tion; the names on the ticket and identification did not mateh. When one
of the agents specifically identifled himeell as artached to the DEA, Men-
denhall became visibly shaken and nervous, 446 U, 5., at 548,

After returning the ticket and identifieation, one officer asked Menden-
hall if she would accompany him to the DEA alrport office, 50 feet away for
further questions, Once in the office, Mendenhall was asked to consent to
a search of her person and her handbag; she was advised of her right to
decline, [Id., at 548, In a private room following further assurance from
Mendenhall that she consented to the search, a policewoman began the
search of Mendenhall's person by requesting that Mendenhall dlsrobe, As
she began to undress, Mendenhall removed two concealed packages that
appeared to contain heroin and handed them to the policewoman. [d., at
548, The Court of Appeals determined that the initial “stop” of Menden-
hall was unlawful beeause not based upon a reasonable suspicion of eriminal
activity, In the alternative, the eourt found that even if the intial stop
was permissible, the officar’s request that Mendenhall accompany him to
the DEA office constituted an arrest without probable canse.

This Court reversed. Two Justices were of the view that the entire en-
counter was consensual and that no seizire had taken place, Three other
Justices assumed that there had been a seigure but held that thare was rea-
sonable suapicion to warrant it; hence a voluntary consent to search was &
valld basis for the search. Thus, the five Justices voting to reverse ap-
peared to agree that Mendenhall was not belng illegally detained when she
coneented to be searched, The four dissenting Justices also assumed that
there had been a detention but were of the view that reasonable grounds
for suspecting Mendenhall did not exist and concluded that Mendenhal] was
thus being illegally detained at the time of her consent.

The case before us differs in important respects. Here, Royver's ticket
and identification remained in the possession of the officers throughout the
encounter; the officers aleo seized and had possession of his luggage. Asa
practical matter, Royer could not leave the alrport without them. In
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ticket and driver's license, and informing him that he was
free to go if he so desired, the officers may have obviated any
claim that the encounter was anything but a consensual mat-
ter from start to finish. Second, there are undoubtedly rea-
sons of safety and security that would justify moving a sus-
pect from one location to another during an investigatory
detention, such as from an airport concourse to a more pri-
vate area. Cf. Pennsylvania v. Mimms, 484 U, 8. 1086,
108-111 (1977) (per curiam). There is no indication in this
case that such reasons prompted the officers to transfer the
site of the encounter from the concourse to the interrogation
room. [t appears, rather, that the primary interest of the
officers was not in having an extended conversation with
Royer but in the contents of his luggage, a matter which the
officers did not pursue orally with Royer until after the en-
counter was relocated to the police room. The record does
not reflect any facts which would support a finding that the
legitimate law enforcement purposes which justified the de-
tention in the first instance were furthered by removing
HRoyer to the police room prior to the officer's attempt to gain
his consent to a search of his luggage. As we have noted,
had Royer consented to a search on the spot, the search could
have been conducted with Royer present in the area where
the bags were retrieved by Officer Johnson and any evidence
recovered would have been admissible against him, If the
search proved negative, Royer would have been free to go
much earlier and with less likellhood of missing his flight,
which in itself can be a very serious matter in a variety of
circumstances.

Third, the State has not touched on the question whether it
would have been feasible to investigate the contents of

Mendeniall, no luggage was involved, the ticket and identifieation were
immediately returned, and the officers were careful to advise that the sus-
pect could decline to be searched. Here, the officers had seized Royer's
luggage and made no effort to advise him that he need not consent to the
search,
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been used, Royer and his luggage could have heen momen-
tarily detained while this investigative procedure was carried
out. Indeed, it may be that no detention at all would have
been necessary. A negative result would have freed Royer
in ghort order; a positive result would have resulted in his
Justifiable arrest on probable cause.

We do not suggest that there is a litmus-paper test for
distinguishing a consensual encounter from a seizure or for
determining when a seizure exceeds the bounds of an investi-
gative stop. Even in the discrete category of airport en-
counters, there will be endless variations in the facts and cir-
cumstances, so much variation that it is unlikely that the
courts can reduce to a sentence or a paragraph a rule that will
provide unarguable answers to the question whether there
has been an unreasonable search or seizure in violation of the
Fourth Amendment. Nevertheless, we must render judg-
ment, and we think that the Florida Court of Appeal cannot
be fanlted in concluding that the limits of a Terry-stop had
been exceeded.

I

The State's third and final argument is that Royer was not
being illegally held when he gave his consent because there
was probable ecause to arrest him at that time. Officer John-
son testified at the suppression hearing and the Florida
Court of Appeal held that there was no probable cause to ar-
rest until Royer’s bags were opened, but the fact that the of-
ficers did not believe there was probable cause and proceeded
on & consensual or Terry-stop rationale would not foreclose
the State from justifying Royer’s custody by proving probsa-
ble cause and hence removing any barrier to relying on
Royer's consent to search. Peters v. New York, decided
with Sibron v, New York, 392 U, 8. 40, 66-67 (1968). We
agree with the Florida Court of Appeal, however, that there
was no probable cause to arrest Royer at the time he pur-
ported to give his consent to the search of his luggage. The
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facts are that & nervous young man with two American
Tourister bags paid cash for an airline ticket to a “target
city”., These facts led to inguiry, which in turn revealed that
the ticket had been bought under an assumed name. The
proffered explanation did not satisfy the officers. We eannot
agree with the State, if this is its position, that every nervous
young man paying cash for a ticket to New York City under
an assumed name and ecarrying two heavy American
Tourister bags may be arrested and held to answer for a seri-
ous felony charge.
A

Because we affirm the Florida Court of Appeal’s conclusion
that Royer was being illegally detained when he consented to
the search of his luggage, we agree that the consent was
tainted by the illegality and was ineffective to justify the
search. The judgment of the Florida Court of Appeal is
accordingly

Affirmed,



QF:.




S —

Bugrente ourt of Hye Hoted Stutes
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CHAMBERE OF
SJUSTICE WILLIAM H. REHMOLIST

January 5, 1983 l/

Re: No. B0-2146  Florida v. Rover

Dear Byromn:

In due course T will girculate a dissent in this
case.

Sincerely,

WW

Justice White

cc: The Conference
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Dear Byromn:

Please join me.

Raspectfully,

Justice White

Copies to the Conference
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Re: No. 80-2146 - Florida v. Royer

Dear Byron:
As you will have surmised, I shall await the dissent ,in
this case.
Sincerely,
Justice White x

cc: The Conference



Supreme Qourt of the Frniled States Q
Tnshington, B. . 205%3

CrsmELRS OF
JUSTICE Wa, J. BRENNAN, SR

January 6, 1983

RE: 80-2146, Florida v. Rover

Dear Byron:

Your proposed opinion is nutstanding in S0 many
respects that I wish it didn't ralise for me some serious
reservations.

L]

At conference, you will rememhur_that I took the
position that the state court's decisinn was relatively
narrow. The court simply held that at some point after
the initial stop the officers' seizure of Royer matured
into an arrest unsupported by probable cause. His

consent to the search of his suitcases, therefore, was

tainted by the illegal arrest. I felt that there was

ample support in the record for that conclusion and that
the state court should be affirmed on this ground. To do
so, I thought, would avoid (1) difficult guestions
surrounding the legality of the initial stop and (2) if

| legal under Terry, the permissible ﬂéape of

investigations attendant to such stops.

L]
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Frankly, if we are forced to reach the gquestion of
the legality of the initial stop, I would hold that it
was a "selzure"™ unsupported by the reasonable suspicion
required by Terry. Although I don't think a Fourth
Amendment "seizure" occurs when police simply approach
citizens on the street and ask them questions, once
officers, as here, have identified themselves and asked a
traveller to provide identification and his airline
ticket I think the traveller has been "seized" within the
meaning-nf the Fourth Amendment and that such a seizure
must be supported by reasonable suspic!.an:!i I thought you
sald as much in your dissent in Mendenhall, see 446 U.S.
at 570, 570 n.4, and were uuppa:teéiby-lﬁnguage in Terry,
392 U.S. at 16 ("It must be recognized that whenever a
police officer accosts an individual and réat:nins hie
freedom to walk away, he has 'seized' that patsnn'}.j At
least arguably, Potter's standard in Mendenhall, 446 U.S.
;t 554, also supports this view. ,ﬁhe officers in this
case did not have reasonable suspicion to support the
initial stop. The case is thus on all fours with your
dissent in Mendenhall. 446 U.S. at 571-73.

/
However, I would avoid the question because I do not

think it is necessary to the decisiuq. 1'd do so
particularly because certain parts of your opinion

strongly suggest that you would find the initial stop to

L]

. be legal. In note 7, you appear to reject the state



court's view {expressed in dictum) that mere similarity
with the drug courier profile is insufficient to
constitute the articulable suspicion required for a Terry
stop. On page 10 you state that "asking for and examining
Royer's ticket and his driver's license were no doubt
permissible in themselves...." As I explained above, I
disagree and the facts you subsequently cite to Justify a
finding of a "seizure” under Potter's standard in

Mendenhall amount, I think, to much more than a simple

"seizuré“; they amount to a full-fledged arrest. On page
13, you suggest that if Royer had consented to a search
on the spot, "the search could have been conducted with
Royer present in the area where the' bags were retrieved
by Dfficer Johnson and any evidence recovéred would have
been admissible against him." Doesn't this necessarily
assume the legality of the initial stop? Otherwise the
evidence would not be admissible. ‘

3 I also would avoid the guestion of the permissible
scope of a legitimate Terry "investigative stop." Based
on an apparent assumption that the initial stop was
1egé1, however, you appear to address the permissible
scope of the attendant investigation. You suggest, for
example, that the stafe could have used traiﬁed dogs to
inspect Royer's luggage. This sugges;inn is troublesome

for two reasons. Ought we not set aside any questions as

¥
to a "dog-sniff" case since we've granted Place to
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address just these questions? Won't some of your
language in note 10 anticipate our decision in that case?
It is possible that we could decide that a "dog-sniff”
does involve a search and that such a search must be
based on probable cause rather than on reasonable
suspicion. Yet you state at the end of note 10 that "the
officers, with founded suspicion, could have detained
Royer for the brief period during which Florida
authorities at busy airports seem able to carry out the
dog-sniffing procedure.® I also wonder whether the Court
would agree with the statements in your opinion that
suggest such a search would be justified as part of a
Terry stop. In Terry, the frisk fot weapons was upheld
solely on the ground of the compelling sniety interests

involved. 1In Brignoni-Ponce, we endorsed investigative

stops In which officers are permitted to gquestion drivers
and passengers about their cltizenship and immigration
status, and to ask them to explain suspiclous
circumstances, but we expressly stated that "any further
detention or search must be based on consent or probable
cause.” 422 U.S. at 882. The extent of the
investigation contemplated by your opinion appears to go
far beyond the limited holdings of those two cases.

I have one final comment. I thi&k it is possible to
read your discussion at the bottom of page 6 and at the

top of page 7 to suggest that a strong governmental



interest may justify a temporary detention or
investigative stop on something less than Terry cause. I
wonder if this is what you meant; if not, might it not be
helpful to make more clear that Terry standards apply

even to Brignoni-Ponce-type stops.

I agree, of course, with your conclusion in this
case and hope you can relieve my worries so that I can

join your opinion. 1I'1ll certainly try.

Sincerely, by

ol

H‘ﬁ, Jr.

Justice White | .-
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CHAMBISES OF

JUSTICE BYRON A. WHITE January 8, 1983

Re: B80-2146 - Florida v. Royer

Dear Bill,

It would appear to me that we are at isswpe and that you
should go ahead and circulate your views.

You are quite right that I do not view the initial stop as a
seizure. Neither did a seizure occur when the officers asked for
and Royer voluntarily produced his ticket and driver's license.
If that much is unclear in the draft, I shall eliminate any
confusion., For me, the seizure did not occur until the officers,
without Royer's consent, retained possession of his ticket and
driver's license after examining them, therefore effectively
eliminating Royer's freedom of movement. ©Of(course, any other
restraint of the person, verbal or physical, that would lead a
ruasuﬂnhlu person to believe that he was being detained would be
enough.

Bence, I think Royer was seized on the concourse, but I also
think that by that time the officers had reasonable suspicion to
believe that Royer was carrying drugs and could temporarily
detain him., They then exceeded the speed limit for Terry stops,
hence tainting Royer's consent to search,

As for the reference to trained dogs, I had no thought of
attempting to bring this case down prior to Place. In any event,
no Court of Appeals had disagreed with what I say about what use
of trained dogs 18 permissible. WNo doubt, If the Court holds
that dog~-sniffing requires probable cause or if their use as part
of a Terry stop is rejected, what I say would not fly at all.
But that depends on how the votes fall.



Also, I think one has to strain very hard to read the
carryover paragraph on pp. 6-7 as suggesting that Brignoni-Ponce
stops for gquestioning may be made on less than reasonable
suspicion. I have never thought that to be the case. As Lewis
put it, 422 U.S., at 873, "We hold that when an officer’'s
observations lead him reasonably to suspect that a particular
vehicle may contain aliens who are illegally in the country, he
may stop the car briefly and investigate the circumstances that
provoke suspicion.™ Thus, I would not even have used the word
"even" as you 4id on p. 5 of your letter. .

There will be writing on the other side, no doubt insisting
that the officers be given more room than the circulating draft
indicates they should have. That makes the situation about par
for the course. -

Sincerely yours,

Justice Brennan )

cpm
be: ﬁitstice Powell and Justice Stevens
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Supreme Qonrt of tire Firited States
Washington, B, ¢. 20543

CHAMBEINS OF

JUSTICE BYRON R WHITE January B8, 1983

Re: B0-2146: PFlorida v. Royer

Dear Lewis and John,

Since you two have joined the circulating draft in Royer, I
am taking the liberty of sending to you Bill Brennan's letter to
me and my response. As I said to Bill, I think he and I are at
issue. I am reluctant to agree with the views about selzures
that Bill expresses in his letter, and I would much rather say
what I say than to leave the matter up 1r: the air.

Since these encounters go on every day in many places in the
country, it is important to give some guidance,' and I will regret
it if there is not a court for giving the police as much room as
the circulating draft gives them. Of course, if the three of us
stay put, and the Justices who voted to reverse would give the
police even more rein, it will be clear enough that drug
enforcement officers can go at least as far as the three of us

think they can. iﬁ may also be that if !hﬁ draft is further
broken down into screte parts, some of the Justices on the

per side will Eind some Ehings in which they can join.

Sincerely yours,

=

/Justice Powell

Justice Stevens ﬁ fj = :E
cpm all te Tung .



January 11, 1983

80-2146 Florida v. Royer

Dear Byron:

I agree that it is a good idea to divide your
opinion into discrete parts.

1t is particularly important, as your letter aof
the 8th szuggests, to give the police the guidance that I
think the opinion will do. I would think that at least two
other Justices would be pleased to join the portion of your
opinion that recognizes the right of police, where reason-
able suspicion exists, to stop and question a suspect
briefly.

Thank you for sharing Bill Brennan's views with
John and me. I agree that you and Bill! are "at is=sue", and
I will stay with you.

John's opinion last Term in Roes clarified the law
with respect to the automobile exception. It would be a
shame if we lose this opportunity to make a comparable clar-
ification with respect to investigative stops, as would be
accomplished by your opinion.

Sincerely,

Justice White

1fp/ss

cc: Justice Stevans
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JUSTICE REENQUIST, dissenting.
Z{7

The Court's meandering opinion contains in it a little some-
thing for everyone, and aithough it affirms the reversal of a
judgment of conviction, it can searcely be said to bespeak a
total indifference to the legitimate needs of law enforcement
agents seeking to curb trafficking in dangerous drugs. In-
deed, in both manner and tone, the opinion brings to mind the
old nursery rhyme:

“The King of France

With forty thousand men
Marched up the hill

And then marched back again."

The opinion nonetheless, in my view, betrays a mind-set
more useful to those who officiate at shuffleboard games, pri-
marily concerned with which particular square the dise has
landed on, than to those who are seeking to administer a
system of justice whose twin purposes are the conviction of
the guilty and the vindication of the innocent. The Court
Ioses sight of the very language of the Amendment which it
purports to interpret:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated , . . .” (Em-
phasis added).

.J/-.:-e:/%‘é 77
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The opinion likewise loses sight of the very sound admonition
made more than 40 years ago in Brinegar v. United States,
338 U. 8. 160 (1949), and oft quoted since that time, that
“[tThe rule of probable cause is a practical, nontechnical con-
eeption.” [Id., at 176.

Analyzed simply in terms of its “reasonableness” as that
term is used in the Fourth Amendment, the conduet of the
investigating officers toward Royer would pass muster with
virtually all thoughtful, civilized persons not overly steeped
in the mysteries of this Court’s Fourth Amendment jurispru-
dence. Analyzed even in terms of the most meticulous re-
gard for our often conflicting cases, it seems to me to pass
muster equally well,

I

The facts of this case, which are doubtless typical of those
facing narcotics officers in major airports throughout the
country, may be usefully stated in a somewhat different man-
ner than that followed in the opinion of the Court. Officers
Magdalena and Johnson, members of the “Smuggling Detail”
of the Dade County Publie Safety Department ereated in re-
sponse to a growing drug problem at the Miami Airport,
were on duty at that airport on January 3, 1978, Since this
iz one of the peak periods of the tourist season in South Flor-
ida and the Caribbean, we may presumably take judicial no-
tice that the airport was in all probability very crowded and
busy at that time,

The detectives first saw Royer walking through the airport
concourse. He was a young man, casually dressed, carrying
two heavily-laden suitcases, The officers described him as
neryous in appearance, and looking around in a manner which
suggested that he was trying to detect and avoid police offi-
cers. Before they approached him, the officers followed
Royer to a ticket counter. He there requested a ticket for
New York City, and in paying for it produced a large roll of
cash in small denomination bills fromn which he peeled off the
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necessary amount. He then affixed two baggage tags to his
luggage and checked it. Rather than filling out his full
name, address, and phone number in the spaces provided on
the tags, Royer merely wrote the words “Holt" and “La
Guardia” on each tag.

At this point, the officers approached Royer, identified
themselves, and asked if he had a moment to talk. He an-
swered affirmatively, and the detectives then asked to see
his airline ticket and some identification,' Although his
ticket was for the name “Holt," his driver’s license was in the
name of “Mark Royer." When asked to explain this discrep-
ancy, he said that a friend named Holt had made the ticket
reservation. This explanation, of course, did not account for
his use of the name “Holt" on the baggage tags which he had
just filled out.

By this time Royer had become all the more obviously ner-
vous. The detectives told Royer that they suspected he was
transporting narcotics, and asked if he would accompany
them for further questioning to & room adjacent to the con-
course “to get out of the general population of the Airport.”
—— So. 2d ——, — (Fla. 3d Dist. Ct. App. En Bane 19581).
Royer agreed to go. The room was no more than 40 feet
from the ticket counter; it was described in the testimony of
one of the officers as a “large storage closet” off a stewardess’
lounge converted into a room used by the Smuggling Detail,
id., at ——; the room contained a desk and two chairs. At
this time the detectives also, without Royer’s consent, re-
trieved Royer's suitcases from the place where they had been
checked through on the flight to New York and brought them
to the room off the concourse.

Onee inside, the detectives asked Royer if he would con-
sent to a search of the luggage so that they could dispel or

*The Court recites these facts by noting that while Royer “produced”
the ticket and identification, he did =0 “without oral consent.” Anle, at
2, Bae note &, infra.
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confirm their suspicion that he was smuggling narcotics.
The Court’s opinion describes what then happened in a mas-
terpiece of circumlocution:

“Without orally responding to this request, Royer pro-
duced a key and unlocked one of the suitecases, which the
detective then opened without seeking further assent
from Royer. Drugs were found in that suitcase. Ac-
ecording to Detective Johnson, Royer stated that he did
not know the eombination to the lock on the second suit-
cage. When asked if he objected to the detective apen-
ing the second suitease, Royer said, ‘no, go ahead,’ and
did not object when the detective explained that the suit-
case might have to be broken open. The suitcase was
pried open by the officers and more marijuana was
found. Royer was then told that he was under arrest.
Approximately fifteen minutes elapsed from the time the
detectives initially approached respondent until his
arrest upon the discovery of the contraband.” Anle, at
3.

The Court inferentially concedes, as of course it must, that
at the time the suiteases were opened and 65 pounds of mari-
juana were disclosed, the officers had probable cause to ar-
reat and detain Royer. But working backward through this
very brief encounter, the Court manages to sufficiently fault
the officers’ conduct so as to require that Royer’'s conviction
for smuggling drugs be set aside. Analyzed in terms of the
“reasonableness” which must attend any search and seizure
under the requirements of the Fourth Amendment, I find it
impossible to conclude that any step in the officers’ efforts to
apprehend Royer fails to meet that test.

*Why it should make the slightest difference that Royer did not “orally”
consent to the opening of the first bag, when in response to the request by
the officers that he conzent to a search Royer produced a key and unlocked
it, 1s ome of the many opague nuances of the Court’s opinion.
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The Court concedes that when the officers first approached
Royer, they had “grounds for suspecting Royer of carrying
drugs and for temporarily detaining him and his luggage
while they attempted to verify or dispel their suspicions . . .
" Ante, at 10. See also Michigan v. Summers, 452 U. 8.
692, 697-700 (1981); Adams v. Williamas, 407 U. S, 143, 146
(1972); Terry v. Ohio, 392 U, 8. 1, 20-21 (1968), I agree that
their information reached at least this level." The detec-
tives had learned, among other things, that (1) Royer was
carrying two heavy suitcases; (2) he was visibly nervous,
exhibiting the behavior of a person trying to identify and
evade police officers; (3) at a ticket counter in a major import
center for illicit drugs, he had purchased a ticket for a city
that is a major distribution center for such drugs; (4) he paid
for hig ticket from a large roll of small denomination bills,
avoiding the need to show identifieation; (5) in filling out his
baggage tags, Royer listed only a last name and the airport of
destination, failing to give his full name, address, and phone

'T also agree with the Court's intimation that when the detectives first
approached and questioned Royer, no seizure pecuwrred and thus the con-
stitutional safeguards of the Fourth Amendment were not invoked., Ante,
at 6, "[N)ot all personal intercourse between policemen and citizens in-
volves 'seizures’ of persons. Only when the officer, by means of physieal
foree or show of authority, has In some way restrained the liberty of a eiti-
zen may we conclude that & ‘selzure’ has ocourred.” Terry v. Ohio, 392
U. 8. 1,19, n 16(1968), See also United States v. Mendenhall, 446 U. B,
644, 551-067 (1080) (Stewnrt, J., announcing the judgment of the Court);
td., at 560, n. 1 (FOWELL, J., concurring in part); L' ited States v, Herdat,
641 F. 2d 1161, 1168 (CAS), cert, denied, 454 U, B, 851 (1881} Ll'nited
Stafes v. Berd, 834 F, Bd 979, 084-085 (CAS 1081); United States v,
Turner, 628 F, 2d 461, 462480 (CABS 1980), cert. denied, 4b1 U. 8. 988
(1981Y%; United States v. Hill, 626 F. 2d 429, 482433, and n. 6 (CAS5 1980);
U'nited States v. Fry, 622 F, 2d 1218, 12201281 (CAG 1880); United States
v, Elmore, 5856 F. 2d 1036, 1038-1042 (CAD 1879), cert. denied, 447 U. &,
910 (1880). But, sinee the detectives had & reasgnable suspicion that
Royer was involved in eriminal activity, the encounter was permissible
even under Fourth Amendment standards.
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number in the provided spaces.

The Florida court felt that even these facts did not amount
to articulable suspicion, reasoning that this behavior was “at
least equally, and usually far more frequently, consistent
with complete innocence.”* —— 8o, 2d, at ——. This
evaluation of the evidence seems to me singularly akin to ob-
gerving that because a stranger who was loitering near a
building shortly before an arsonmist set fire to the building

*The facta of this case bear a strong resemblance to those we examined
in [nited States v, Mendenhall, 446 U. 8. 544 (1880). In that case, DEA
agents in the Detroit Metropolitan Alrport observed Mendenhall as she
was the last passenger to deplane from a flight originating in Los Angeles,
Once inside the terminal, Mendenhall, who appeared very nervous, slowly
scanned the populace of the eoncourse and then walked very slowly toward
the baggage area. Rather than claim any baggage, however, Mendenhall
asked for directions to the Eastern Airlines ticket counter. At the
counter, which was loeated in another terminal, Mendenhall, who carried
an American Airlines ticket for a flight from Detroit to Fittsburgh, asked
for an Eastern Airlines ticket for the same trip. Before Mendenhall eould
board the Eastern Airlines flight, agents stopped her for questioning,
Three members of this Court concluded that, based on these observations,
agents had a reasonable suspicion which justified the stop.  [Id., at
8605656 (POWELL, J,, concurring in part).  Two members of the Court
did not reach the question, finding instead that Mendenhall had never been
“geized." [d., at B46-56T (Stewart, J., delivering the judgment of the
Court). To the extent that the present case differs from Mendenhall, the
basis for a reasonable suspicion is stronger on the facts before us now,

*The Florida District Court of Appeal took specific exception to the offi-
cers’ conclusion that Royer appeared to be nervously attempting to evade
police contact. The lower court said that since police officers are not pay-
chiatrista, this conelusion “must be completely disregarded.” —— So.
2d, at ——, n. 4, This Court, however, has repeatedly emphasized that a
trained police officer may draw inferences and make deductions that conld
elnde any untrained person obeerving the same conduct. See, e g.,
United States v, Cortez, 449 U, 3, 411, 418 (1981). We have noted as an
example the behavior of a suspect who appears to the officer to be evading
police contact, See, e, g., United States v. Mendenhall, 446 U. 8., at 664
(Stewart, J., delivering the judgment of the Court); ['nited States v.
Brignoni-Ponce, 422 U, B, 873, 854885 (1975).
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could not be detained against his will for questioning solely on
the basis of that fact, the same coneclusion would be reached
even though the same stranger had been found loitering in
the presence of four other buildings shortly before arsonists
had likewise set them on fire, Any one of these factors re-
lied upon by the Miami police may have been as consistent
with innocence as with guilt; but the combination of several of
these factors is the essence of both “articulable suspicion”
and “probable cause.”*

* While the Court does not address the use of “drug courier profiles” in
narcotics investigations, it affirms & decision where the Florida District
Court of Appeal took the liberty to fashion a bright-line rule with regard to
the use of these proflles. The state court coneluded that conformity with a
“drug eourier profile,” “without more,” [s insufficient to establish even rea-
sonable suspicion that eriminal activity is afoot. —— So. 2d, at —n. 6.

In 1974 the Department of Justice Drug Enforcement Administration in-
stituted training programs for its narcotics officers wherein instruction waa
given on a “drug courler profile.” A “profile” ia, in effect, the eollective or
distilled experience of narcotics officers concerning characteristics repeat-
edly seen in drug smugglers. As one DEA agent explained:

“Basically its & number of characteristics which we attribute or which we
believe ean be used to pick out drug couriers. And these characteristics
are bagically things that normal travelers do not do . ... Essentially,
when we started this detail at the sirport, we didn't really know what we
were looking for, The majority of our cases, when we first started, in-
volved cases we made based on information from law enforcement agencies
ar from airline personnel. And as these cases were made, certain charace-
teristies were noted among the defendants. At a later time we began to
see & pattern in these characteristics and begsn using them to pick out indi-
viduals we suspected as narcotic courlers without any prior information.”

United States v. McClain, 452 F. Supp. 186, 188 (E.D. Mich. 197T7).

Few statistics have been kept on the effectivencss of “profile” usage,
but the data available suggests it has been a success. In the first few
months of 2 “profile” program st tha Detreit Metropaolitan Airport, 141 per-
sons were searched in 98 different encounters; drugs were discovered in 77
of the searches. Bee United States v, Van Lewis, 409 F. Supp. 535, 538
(E.D. Mich. 1676), aff'd, 666 F. 2d 385 (CAG 1877), cert denied, 434 U. 8.
1011 (1980). A DEA agent working at the La Guardia Airport in New
York City estimated that some sixty percent of the persons identified as
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The point at which [ part company with the Court’s opinion
is in the assessment of the reasonableness of the officers’ con-
duct following their initial conversation with Royer. The
Court focuses on the transfer of the place of the interview

having “profile” characteristics are found to be carrying drugs. United
Statea v, Price, 599 F, 2d 404, 501, n. 8 (CAE 1979),

Because of this success, state and local law enforcement agencies also
have instructed narcotics offlcers according to  “drug courier profiles.” It
was partly on the basis of “profile” characteristics that Detectives Johnson
and Magdalens initially began surveillance of Royer. Certainly in this
case the use of the “profile” proved effective,

Use of “drug courier profiles” has played an important part in a number
of lower court decisions. See, 2. g., United States v. Forero-Rincon, 626
F. 2d 218 (CA2 1980); United States v. Vnaquez, 612 F. 2d 1338 (CAZ 1978),
cert. denied, 447 U. 8. 807 (1980); ['nited States v. Price, 508 F. 2d 494
{CA2 1979); Urnifed States v. Doz, 5083 F, 2d 1025 (CA3 1974); [inited
States v, Sullivan, 625 F, 2 9 (CA4 1980), cert. denied, 450 U. 8. 923
(1981); U'nited States v. Hill, 626 F. 2d 429 (CAS 1980); U'nited States v,
Ballard, 573 F. 2d 818 (CAS5 1978); L'nifed States v. Smith, 574 F. 2d 382
(CAS 1978); United States v. Scott, 545 F, 2d 38 (CAS 1976), cert. denied
420 11, 5. 10686 {1877k U'nited States v, Beck, 598 F. 24 497 (CA9 1979). In
fact, the function of the “profile” has been somewhat overplaved. Cer-
tainly, a law enforcement offieer can rely on his own experience in detec-
tion and prevention of erime. Likewdise, in training police officers, inatrue-
tion fortzes on what has been learned through the collective experience of
law enforcers, The “drug courier profile” is an exampla of such Instrue-
tion. It is not intended to provide a mathematical formula that automati-
eally establishes grounds for g belief that eriminal petivity is afoot. By the
same reasoning, however, simply because these characteristics are apcu-
mulated in a *profile,” they are not to be given less weight in assessing
whether a suspiclon is well founded. While each ease will turn on its own
facts, sheer logic dictates that where certain characteristics repeatedly are
found among drug smugglers, the existence of those characteristics in a
particular ease i8 to be considered accordingly in determining whether
there are grounds to believe that further investigation is appropriate. Cf.
[intted States v, Cerdez, 448 U, 5. 411, 418 (1981).

The “drug courier profile” is not unfamiliar to this Court. We have held
that conformity with eartain aspects of the “profile” does not antomati-
cally creste a particularized suspicion which wil] justify an investigatory
stop. Reid v. Georgin, 448 U, 8, 438 (1980) (per curiam), Yet our deci-
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from the main concourse of the airport to the room off the
concourse and observes that Royer “found himself in & small
room—a large closet—equipped with a desk and two chairs.
He was alone with two police officers who again told him that
they thought he was carrying narcotics. He also found that
the officers, without his consent, had retrieved his checked
luggage from the airlines.” Ante, at 11.

Obviously, this quoted language is intended to convey
stern disapproval of the described conduet of the officers.
To my mind, it merits no such disapproval and was eminently
reasonable. Would it have been preferable for the officers to
have detained Royer for further questioning, as they conced-
edly had a right to do, without paying any attention to the
fact that his luggage had already been checked on the flight
to New York, and might be put aboard the flight even though
Royer himself was not on the plane? Would it have been
more “reasonable” to interrogate Royer about the contents of
his suitcases, and to seek his permission to open the suitcases
when they were retrieved, in the busy main concourse of the
Miami Airport, rather than to find a room off the concourse
where the confrontation would surely be less embarrassing to
Royer? If the room had been large and spacious, rather

sion In United States v. Mendenhall, 446 1. S, 5644 (1880), made it clear
that a pollee afficer is entitled to assess the totality of the eireumstances in
the light of his own training and experience and that Instruetion on & “drug
courier proflle” would be & part of his aceumulated knowledge, This proe-
es6 18 not amenable to bright-line rules such as the Florida court tried to
eatahlish, Wa are not dealing

“with hard certainties, but with probabilities. Long before the law of
probabilities was articulated as such, practical people formulated certain
common-sense conclusions about human behavior; jurors as factfinders are
permitted to do the same—and so are law enforcement officers.  Finally,
the evidence thus collected must be seen and weighed not in terms of li-
brary analysis by scholars, but as understood by those versed in the field of
law enforcement.” United States v, Cortes, 448 U, 5., at 418, Bee also
Broum v, Texas, 443 U, 5. 47, 52, n. 2 (1979),
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than small, if it had possessed three chairs rather than two,
would the officers’ conduct have been made reasonable by
these facts?

The Court's answers to these questions, to the extent that
it attempts any, are scarcely satiafying. It commences with
the observation that it doubts “that the prosecution in this
case has satisfactorily demonstrated that it employed the
least intrusive means to pursue its suspicions.” Anfe, at 12.
Earlier in its opinion, this familiar principle of First Amend-
ment law is suddenly carried over into Fourth Amendment
law by the citation of two cases, L'nited States v. Brignoni-
Ponce, 422 U. 8. 873, 881-882 (1975), and Adams v. Wii-
tiams, 407 U, S., at 1486, neither one of which lends any sup-
port to the principle as a part of Fourth Amendment law.
The Court goes on to say that had the officers returned
Royer’s ticket and driver’s license, the encounter clearly
would have been consensual. The Court also states that
while there were good reasons to justify moving Royer from
one location to another, the officers’ motives in seeldng to ex-
amine his luggage renders these reasons unavailing—a con-
clusion the reason for which wholly escapes me. Finally, the
Court suggests that the officers might have examined
Royer's bags in a more expeditious way, such as the use of
trained dogs.

All of this to my mind adds up to little more than saying
that if my aunt were a man, she would be my uncle. The
officers might have taken different steps than they did to in-
vestigate Royer, but the same may be said of virtually every
investigative encounter that has more than one step to it.
The question we must decide is what was unreasonable about
the steps which these officers took with respect to this sus-
pect in the Miami Airport on this particular day. On this
point, the Court stutters, fudges, and hedges:

“Obviously, what had begun as a consensual inquiry in a
public place had escalated into an investigatory proce-
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dure in a police interrogation room, where the police, un-
satisfled with previous explanations, sought to confirm
their suspicions.” Anfe, at 11.

Obviously. But since even the Court concedes that there
was articulable suspicion warranting an investigatory deten-
tion, the fact that the inquiry had become an “investigatory
procedure in a police interrogation room" would seem to have
little bearing on the proper disposition of a claim that the offi-
cers violated the Fourth Amendment. The Court goes on to
say:
“At least as of that moment, any consensual aspects of
the encounter had evaporated, and we cannot fault the
Florida Court of Appeal in coneluding that Terry v. Ohio
and the cases following it did not justify the restraint to
which Royer was then subjected. As a practical matter,
Royer was under arrest.” [Ihid.

Does the Court intimate that if the Florida Court of Appeal
had reached the opposite conclugion with respect to the hold-
ings of Terry and the cases which follow it, it would affirm
that holding?” Does it mean that the 15-minute duration of
the total encounter, and the even lesser amount of elapsed
time during which Royer was in the “interrogation room,”
was more than a “Terry” investigative stop can ever con-
sume? These possible conclusions are adumbrated, but not
stated; if the Court’s opinion were to be judged by standards
appropriate to Impressionist paintings, it would perhaps re-
ceive a high grade, but the same cannot be said if it is to be

" Bee also ante, at 8 (“The question before us is whether the record war-
ranta that conclusion.™); ante, at 15 ("[Wle think that the Florida Court of
Appeal cannot be faulted in eoncluding that the limits of a Terry-stop had
been exceeded.). Certainly we owe no such deference to the Florida
court’s conclusion. See Haynes v. Washington, 373 U. 8, 503, b15-616
(1963) {quoting Sfein v. New York, 348 U. 8, 166, 181 (1953)); Fiske v.
Kaneas, 274 U, 8. 380, 385-386 (1927).
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judged by the standards of a judicial opinion.

Since the Court coneedes the existence of “articulable sus-
picion” at the time of the officers’ first conversation with
Royer, the only remaining question is whether the detention
of Royer during that period of time was permissible under
the rule enunciated in Terry v. Ohio, 392 U. 8. 1 (1968). Al-
though Terry itself involved only a protective pat down for
weapons, subsequent cases have expanded the permissible
scope of such a “seizure.” In Adamas v. Williams, 407 U. S.
143 (1972), we upheld both a search and seizure of a pistol
being carried by a suspect seated in a parked automobile. In
United States v. Martinez-Fuerte, 428 U. 5. 543 (1976), we
allowed government officials to stop, and divert for visual in-
spection and questioning, automobiles which were suspected
of harboring iliegal aliens. These stops, including waiting
time, could clearly have approximated in length the time
which Royer was detained, and yet Martinez-Fuerte allowed
thern to be made “in the absense of any individualized suspi-
cion at reasonably located checkpoints.” 428 U. 8., at 562
(emphasis supplied). Unless we are to say that commereial
drug trafficking is somehow quantitatively less weighty on
the Fourth Amendment scale than trafficking in the illegal
aliens, I think the articulable suspicion which concededly fo-
cused upon Royer justified the length and nature of his
detention.

The reasonableness of the officers’ activity in this case did
not depend on Rayer’s consent to the investigation. Never-
theless, the presence of consent further justifies the action
taken. The Court does not seem to dispute that Royer con-
sented to go to the room in the first instance, Certainly that
conclusion is warranted by the totality of the circumstances.
Schneckloth v, Bustamonte, 412 U, 8. 218, 227 (1973). The
facts are similar to those addressed in United States v. Men-
denhall, 446 U. 8. 544 (1980), where a majority of the Court
determined that consent to accompany police officers had
been voluntary. Royer was not told that he had to go to the
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room, but was simply asked, after a brief period of question-
ing, if he would accompany the detectives to the room.
Royer was informed as to why the officers wished to question
him further. There were neither threats nor any show of
foree. Detectives Johnson and Magdelena were not in uni-
form and did not display weapons. The detectives did not
touch Royer and made no demands, In fact, Royer admits
that the detectives were quite polite.”

The Court concludes that somewhere between the begin-
ning of the 40 foot jouwrney and the resumption of conversa-
tion in the room the investigation became so intrusive that
Royer's consent “evaporated” leaving him “[als a practical
matter . . . under arrest.” Ante, at 11. But if Royer was
legally approached in the first instanee and consented to ac-
company the detectives to the room, it does not follow that
his consent went up in smoke and he was “arrested” upon en-
tering the room. As we made clear in Mendenhall, logical
analysis would focus on whether the environment in the room
rendered the subsequent consent to a search of the luggage
involuntary,

As we said in Mendenhall, “the fact that she was [in the
room] is little or no evidence that she was in any way co-
erced." 446 U. 8., at 559. Other than the size of the room,
described as “a large storage closet,”? there is nothing in the

" Cantrary to the Florida court’s vlew, this phase of the encounter con-
trasts sharply with the circumstances we sxamined in Dunoway v, New
York, 442 T, 8, 200 (1879), In that case, police officers deliberately
sought out the suspect at a neighbor's house and, with a show of force,
brought the suspect to police headquarters in a-police car, placed him in an
interrogation room, and questioned him extensively after giving him a
Miranda warning, Unlike in Duniaway, Royer, after brief questioning,
was asked fo cooperate by aceompanying the officers to a room ng more
than 40 feet away, 50 that the questioning could proceed out of the view of
the general public,

"The characterization of the room as & “cloget” is quite misleading.
The room contained one desk and two chairs. It was large enough to allow
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record which would indicate that Royer's resistance was
overborne by anything about the room. Royer, who was in
his fourth year of study at Ithaca College at the time and has
since graduated with a degree in communications, simply
continued to cooperate with the detectives as he had from the
beginning of the encounter. Absent any evidence of objec-
tive indicia of coercion, and even absent any claim of such in-
dicia by Royer, the size of the room itself does not transform
a voluntary consent to search into a coerced consent.

But even if [ am wrong in my conclusion that Royer’s de-
tention did not exceed the bounds of a permissible Terry
stop, 1 am satisfied that the officers possessed probable cause
to arrest Royer at the conclusion of their initial conversation
with him. The most comprehensive definition of “probable
cause” which 1 can find in our cases is that contained in Brin-
egar v, United States:

“'The substance of all the definitions’ of probable cause
‘is & reasonable ground for belief of guilt.’ MeCarthy v.
De Armit, 99 Pa. St. 63, 69, quoted with approval in the
Carroll opinion, 267 U, 8, at 161, And this ‘means
less than evidence which would justify condemnation’ or
convietion, as Marshall, C.J,, said for the Court more
than a century ago in Locke v. United States, 7 Cranch
839, 348. Since Marshall's time, at any rate, it has come
to mean more than bare suspicion: Probable cause exists
where ‘the facts and circumstances within their [the offi-

three persons to enter with two heavy suitcases, It alpo Is relevant that it
was the Flordia eourt, not Royer, who focused on the size of the room.
Royer appealed his convietion arguing that his consent to a search was
invalid as a matter of law because he was not informed that he could refuse
consent. A panel of the Florida court properly rejected this contention
relying on Schneckioth v. Bustamonte, 412 U, S, 218, 234 (1978), were we
suid that “proof of knowledge of a right to refuse [is not] the sine qua non
of an effective consent to a search.” In was during rehearing by the court
#n bane that the eonvietion was reversed with a divided court finding that
whan Royer was taken into the private room he was in effect placed under
arrest,
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cers'] knowledge and of which they had reasonably trust-
worthy information [are] sufficient in themselves to war-
rant a man of reasonable caution in the belief that' an
offense has been or is being committed. Carroll v.
United States, 267 U. 8. 182, 162." 388 U. 8., at 176
(footnotes omitted),

Even before approaching Royer to talk to him, the detectives
knew that he was carrying two heavy suitcases, and that he
was visibly nervous, exhibiting the behavior of a person try-
ing to evade any encounters with police officers. At a ticket
counter in a major import center for illicit drugs, Miami, he
had purchased a ticket for a city that is a major distribution
center for such drugs, New York. He paid for his ticket
from a large roll of small denomination bills, thus avoiding
the need to show any identification. In filling out his bag-
gage tags, Royer listed only a last name and the airport of
destination, thus evidencing his unwillingness to supply his
full name, address, and phone number as indicated on the

When approached by the detectives, the driver's license
which Royer showed them was in the name of “Mark Royer,”
even though the baggage was checked in the name of “Holt."”
Royer’s explanation was that & friend named Holt had made
the ticket reservation. While this might account for the
ticket being held in the name of one Holt, it did not in any
way account for Royer's use of only the last name “Holt” on
the baggage information tag, or his refusal to fill in the first
name, address, and telephone number required on the tag.
The officers were thereby fully justified in concluding that
Royer had intended to check and ship the two bags under an
assumed name. As he tried to give his explanation, Royer
became even more nervous.

In my opinion, giving some weight to the Judgmenta a!'
trained law enforcement officers attached to the Miami
Smuggling Detail, these officers, although they ﬂb\’lﬂﬂﬁljl' had
“less than evidence which would justify condemnation,”
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Locke v. United States, T Cranch 339, 348 (1813), did have “a
reasonable ground for belief of guilt,” Brinegar v. United
States, 838 U. 8., at 175. Thus when applying this rule in
the “practical, nontechnical” way that Brinegar instruets, it
must be concluded that the officers had probable cause to ar-
rest Royer at the moment they requested that he go to the
room off the concourse.

For any of these several reasons, 1 would reverse the judg-
ment of the Florida District Court of Appeal.
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hie position in Mendenhall, and accepted what I thought
was your position - certainly mine - as to the right to
stop and question on the basis of reasonable suspiclon.
Moreover, he does not limit this to airports, but adopts
w2
it as a general principle. Itdprinciple that prompts me

to think Byron's opinion is constructive.



I know that you are concerned primarily about
his judgment. He would affirm the Florida court's
conclusion that the search of the suitcase was unlawful.

I agree with Byron tha; under the circumstances the
"consent" was coerced: Royer was alone in the presence of
two officers in a small windowless room. They had
retained of his ticket and luggage. There was no way
respondent could have left under these circumstances and
very few people would have had the presence of mind to say
nothing.

I hope that Byron will divide his opinion into
several parts, some of which I am confident you can join,
I believe Bill Brennan is the only person who has not

taken a position. The very fact that he has not joined

Byron may suggest serious reservations as to what Byron
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B1-2146 Fleorida v. Rover

Dear Chief:

I have not overlooked your recent letter suggest-
ing that I reconsider my vote in this case.

I am distressed that the Court has fractionated.
As I =said in the brief conversation we had about this case a
few weeks ago, I am persuaded that Byron's opinion merits
our support. He has moved from my understanding of his po-
sition in Mendenhall, and accepted what I thought was your
position - certainly mine - as to the right to stop and
question on the bazis of reasonable suspicion. Moreover, he
does not limit this to airports, but adopts it as a general
principle. It is this principle that prompts me to think
Byron's opinion is constructive,

I know that you are concerned primarily about his
judgment. He would affirm the Florida court's conclusion
that the search of the suitcase was unlawful. I agree with
Byron that under the circumstances the "consent" was co-
erced: Royer was alone in the presence of two officers in a
small windowless room. They had retained his ticket and
lugaage. There was no way respondent could have left under
these circumstances and very few people would have had the
presence of mind to say nothing.

I hope that Byron will divide his opinion into
several parts, some of which I am confident you can jein. I
believe Bill Brennan is the only person who has not taken a
poeltion. The very fact that he has not joined Byron may
suggest serious reservations as to what Byron has written.
I hope that Bill does not persuade Byron to make changes,

Sincerely,

The Chief Justice

1fp/as
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No. 80=-2146 .

FLORIDA, PETITIONER ». MARK ROYER

ON WRIT OF CERTIORARI T THE #NFEP-3FAFES COURT OF
APPEAL OF FLORIDA, THIRD DISTRICT

[March —, 1883]

JUSTICE BRENNAN, coneurring in the resuit.

In this case the Florida District Court of Appeal’s decizsion
rested on its holding that at some point after the initial stop
the officers’ seizure of Royer matured into an arrest unsup-
ported by probable cause. Royer v. State, 389 So. 2d 1015,
1019 (Fla. App. 1980) (en banc). Royer’s consent to the
search of his suitcases, therefore, was tainted by the illegal
arrest, J[d., at 1019-1020. The District Court of Appeal’s
coneclusion is amply supported by the record and by our deci-
sion in Dunaway v. New York, 442 U, 3, 200 (1979). 1
therefore concur in the Court’s judgment affirming the Dis-
triet Court of Appeal’s judgment. But the Court reaches
certain issues that it clearly need not reach to support the
affirmance.

To the extent that the Court endorses the legality of the
officers’ initial stop of Royer, see post, at ——, n. 3 (REHN-
QUIST, J., dissenting), it was whoily unnecessary to reach that
question. For even assuming the legality of the initial stop,
the Court correctly holds, and I agree, that the officers’ sub-
sequent actions clearly exceeded the permissible bounds of a
Terry “investigative” stop. Ante, at —, —. "“[Alny
'exception’ that could cover a seizure as intrusive as that in
this case would threaten to swallow the general rule that
Fourth Amendment seizures are 'reasonable’ only if based on
probable cause.” Dunaway v. New York, supra, at 213.
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Thus, most of the Court’s discussion of the permissible scope
of Terry investigative stops iz also unnecessary to the
decision.

I emphasize that Terry v. Okio, 392 U, 8. 1 (1968), was a
very limited decision that expressly declined to address the
“constitutional propriety of an investigative 'seizure’ upon
less than probable cause for purposes of ‘detention’ and/or in-
terrogation.” [Id., at 19, n. 16. Terry simply held that
under certain carefully defined circumstances a police officer
“is entitled for the protection of himself and others in the area
to conduct g carefully limited search of the outer clothing . . .
in an attempt to discover weapons which might be used to as-
sault him.” [Id., at 30. Adams v. Williams, 407 U, S, 143
(1972), endorsed “brief” investigative stops based on reason-
able suspicion, id., at 145-146, but the search for weapons
upheld in that case was very limited and was based on Terry's
safety rationale. Id., at 146. In Adams, we stated that the
purpose of the “limited” weapons search was “not to discover
evidence of crime, but to allow the officer to pursue his inves-
tigation without fear of violence, ...” Ibid. In Uniled
States v. Brignoni-Ponee, 422 U, 8. 873 (1975), we held that
“when an officer’s observations lead him reasonably to sus-
pect that a particular vehicle may contain aliens who are ille-
gally in the country, he may stop the car briefly and investi-
gate the eircumstances that proveke suspicion.” Id., at 881.
We based this holding on the importance of the governmental
interest in stemming the flow of illegal aliens, on the minimal
intrusion of a brief stop, and on the absence of practical alter-
natives for policing the border. Ibid. We noted the limited
holdings of Terry and Adams and while authorizing the police
to “question the driver and passengers about their citizenship
and immigration status, and . . . ask them to explain suspi-
cious circumstanees,” we expressly stated that “any further
detention or search must be based on consent or probable
cause.” [d., at 881-882. See also Dunaway v. New York,
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442 U, 8., at 208-212 (diseussing the narrow scope of Terry
and its progeny).

The seope of a Terry-type “investigative” stop and any at-
tendant search mnust be extremely limited or the Terry ex-
ception would “awallow the general rule that Fourth Amend-
ment seizures [and searches] are ‘reasonable’ only if based on
probable cause.” Dunmway v. New York, 442 U, 8., at 213.
In my view, any suggestion that the Terry reasonable suspi-
cion standard justifies anything but the briefest of detentions
or the most limited of searches finds no support in the Terry
line of cases.*

In any event, I dissent from the Court’s dieta that the ini-
tial stop of Royer was legal. For plainly Royer was “seized”
for purposes of the Fourth Amendent when the offieers asked
him to produce his driver’s license and airline ticket. Terry
stated that “whenever a police officer accosts an individual
and restrains his freedom to walk away, he has 'seized’ that
person.” 392 U. 5., at 16. Although I agree that “not all

*I interpret the Court's requirement that the investipative methods
employed pursuant to a Terry stop be "the least intrusive means reason-
ably available to verify or dispel the officer’s suspicion in & short peried of
time,"” ante, at . o mean that the availability of & less intrusive means
may make an otherwise reazonable stop unreasonable. I do not interpret
it to mean that the abaence of 2 less intrusive means'ean make an atherwise
utireasonable stop reasonable.

In addition, contrary to the Court’s apparent suggestion, I am not at gl
certain that the use of trained narcotics dogs constitutes a leas intrusive
means of conducting & lawful Terry investigative stop. See anfe, at
———.  SHuch & suggestion finds no support in owr cases and any ques-
tion concerning the use of trained dogs o detect the presenee of controlled
substances in luggage is clearly not before us,

In any event, the relevance of a least intrusive means requirement
within the context of a Terry investigative atop is not clear to me. As
have discussed, a lawful stop must be 2o strictly limited that It is diffieult 4o
conceive of g legs intrusive means that would be effective to accomplish the
purpose of the stop.
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perzonal intercourse between policemen and citizens involves
‘seizures’ of persons,” id., at 19, n. 16, and that policemen
may approach citizens on the street and ask them questions
without ‘seizing’ them for purposes of the Fourth Amend-
ment, once an officer hag identified himself and asked a trav-
eller for identification and his airline ticket, the traveller has
been “seized” within the meaning of the Fourth Amendment.
By identifying themselves and asking for Royer’s airline
ticket and driver’s license the officers, as a practical matter,
engaged in a “show of authority” and “restrained [Royer’s]
liberty.” Ibid. It is simply wrong to suggest that a travel-
ler feels free to walk away when he has been approached by
individuals whe have identified themselves as police officers
and asked for, and received, his airline ticket and driver’s
license.

Before Terry, only “seizures” of persons based on probable
cause were held to satisfy the Fourth Amendment.
Dunaway v. New York, 442 U, S., at 208-209, As we stated
in United States v. Brignoni-Ponce, supra, however, Terry
and Adamas “establish that in appropriate circumstances the
Fourth Amendment allows a properly limited ‘search’ or ‘sei-
zure’ on facts that do not constitute probable cause to arrest
or to search for contraband or evidence of crime.” 422
U. 8., at 881. But to justify such a seizure an officer must
have a reasonable suspicion of criminal activity based on
“specific and articulable facts . . . [and] rational inferences
from those facts. . . ." Terry v. Ohio, 392 U. 8., at 21. See
also Brown v. Texras, 443 U. 8. 47, 51 (1979). In this case,
the officers decided to approach Royer because he was carry-
ing American Tourister luggage, which appeared to be
heavy; he was young; he was casually dressed; he appeared to
be pale and nervous and was looking around at other people;
he paid for his airline ticket in ecash with a large number of
bills; and he did not completely fill out the identification tags
for his luggage, which was checked to New York., BSee anie,
gt ————, n. 2, These facts clearly are not sufficient to



B0-2146—CONCUR
FLOEIDA v. ROYER 5

provide the reasonable suspicion of criminal activity neces-
sary to justify the officers’ subsequent seizure of Royer. In-
deed, considered individually or collectively, they are per-
fectly consistent with innocent behavior and cannot possibly
give rise to any inference supporting a reasonable suspicion
of eriminal activity. The officers’ seizure of Royer, there-
fore, was illegal.

Although I recognize that the traffic in illicit drugs is a
matter of pressing national concern, that cannot excuse this
Court from exercising its unflagging duty to strike down offi-
cial activity that exceeds the confines of the Constitution.
We must not allow our zeal for effective law enforcement to
blind us to the peril to our free society that lies in this Court’s
disregard of the protections afforded by the Fourth
Amendment,
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JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE, and
JusTICE O'CONNOR join, dissenting,

The plurality’s meandering opinion contains in it a little
something for everyone, and although it affirms the reversal
of a judgment of conviction, it can scarcely be said to bespeak
a total indifference to the legitimate needs of law enforce-
ment agents seeking to curb trafficking in dangerous drugs.
Indeed, in both manner and tone, the opinion brings to mind
the old nursery rhyme:

“The King of France

With forty thousand men
Marched up the hill

And then marched back again.”

The opinion nonetheless, in my view, betrays s mind-set
more useful to those who officiate at shuffleboard games, pri-
marily concerned with which particular square the disc has
landed on, than to those who are seeking to administer a
system of justice whose twin purposes are the conviction of
the guilty and the vindication of the innocent. The plurality
loses sight of the very language of the Amendment which it
purports to interpret:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
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searches and seizures, shall not be violated . . ..” (Em-
phasis added).

Analyzed simply in terms of its “reasonableness” as that
term is used in the Fourth Amendment, the conduet of the
investigating officers toward Royer wounld pass muster with
virtually all thoughttul, civilized persons not overly steeped
in the mysteries of this Court’s Fourth Amendment jurispru-
dence. Analyzed even in terms of the most meticulous re-
gard for our often conflicting cases, it seems to me to pass
muster equally well,

1

The facts of this case, which are doubtless typical of those
facing narcoties officers in major airports throughout the
country, may be usefully stated in & semewhat different man-
ner than that followed in the opinion of the plurality. Offl-
cers Magdalena and Johnson, members of the “Smuggling
Detail” of the Dade County Public Safety Department cre-
ated in response to a growing drug problem at the Miami Air-
port, were on duty at that airport on January 3, 1978, Since
this is one of the peak periods of the tourist season in South
Florida and the Caribbean, we may presumably take judicial
notice that the airport was in all probability very crowded
and busy at that time.

The detectives firat saw Royer walking through the airport
concourse. He was a young man, casually dressed, carrying
two heavily-laden suniteases. The officers deseribed him as
nervous in appearance, and looking around in a manner which
suggested that he was trying to detect and avoid police offi-
cers. DBefore they approached him, the officers followed
Royer to a ticket counter. He there requested a ticket for
New York City, and in paying for it produced a large roll of
cash in small denomination bills from which he peeled off the
necessary amount. He then affixed two baggage tags to his
luggage and checked it. Rather than filling out his full
name, address, and phone number in the spaces provided on
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the tags, Royer merely wrote the words “Holt” and “La
Guardia” on each tag,

At this point, the officers approached Royer, identified
themselves, and asked if he had & moment to talk. He an-
swered affirmatively, and the detectives then asked to see
hig airline ticket and some identification.' Although his
ticket was for the name “Holt,” hig driver's license was in the
name of “Mark Royer.” When asked to explain this discrep-
ancy, he said that a friend named Holt had made the ticket
reservation. This explanation, of course, did not aceount for
his use of the name “Holt" on the baggage that he had just
filled out.

By this time Royer had become zll the more obviously ner-
vous, The detectives told Royer that they suspected he was
transporting narcotics, and asked if he would accompany
them for further questioning to a room adjacent to the con-
course “to get out of the general population of the Airport.”
—~— 80, 2d ——, —— (Fla. 3d Dist. Ct. App. En Bane 1981).
Royer agreed to go. The room was no more than 40 feet
from the ticket eounter; it was described in the testimony of
one of the officers as a “large storage closet” off a stewardess'
lounge eonverted into a room used by the Smuggling Detail,
id., at ——; the room contained a desk and two chairs. At
this time the detectives also, without Royer’'s consent, re-
trieved Royer’'s suitcases from the place where they had been
checked through on the flight to New York and brought them
to the room off the coneourse,

Once inside, the detectives asked Royer if he would con-
sent to 4 search of the luggage so that they could dispel or
confirm their suspicion that he was smuggling narcotics.
The plurality’s opinion describes what then happened:

“Without orally responding to this request, Royer pro-
'The plurality recites these facts by noting that while Hoyer “produced”

the ticket and identifieation, he did so “without oral eonsent.” Aote, at 2,
See note 2, infra.
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duced a key and unlocked one of the suitcases, which the
detective then opened without seeking further assent
from Royer. Drugs were found in that suitcase. Ac-
cording to Detective Johnson, Royer stated that he did
not know the combination to the lock on the second suit-
case. When asked if he objected to the detective open-
ing the second suitcase, Royer said, ‘mo, go ahead,' and
did not object when the detective explained that the suit-
case might have to be broken open. The suitcase was
pried open by the officers and more marijuana was
found. Royer was then told that he was under arrest.
Approximately fifteen minutes elapsed from the time the
detectives initially approached respondent until his
arrest upon the discovery of the contraband.” Ante, at
3-'

The plurality inferentially concedes, as of course it must,
that at the time the suitcases were opened and 65 pounds of
marijuana were disclosed, the officers had probable cause to
arrest and detain Royer. But working backward through
this very brief encounter, the plurality manages to suffi-
clently fault the officers’ conduct so as to require that Royer’s
conviction for smuggling drugs be set aside, Analyzed in
terms of the “reasonableness” which must attend any search
and seizure under the requirements of the Fourth Amend-
ment, I find it impossible to conclude that any step in the offi-
cers' efforts to apprehend Royer fails to meet that test.

The plurality concedes that after their initial conversation
with Rover, the officere had “grounds for suspecting Royer
of carrying drugs and for temporarily detaining him and his
luggage while they attempted to verify or dispel their suspi-
cions . ..." Ante, at 10, See also Michigan v. Summers,

! Why it should make the slightest dilference that Royer did not “orally”
consent Lo the opening of the first bag, when in response Lo the request by
the officers that he consent to a search Royer produced a key and unlocked
it, is one of the many opaque nuances of the plurality’s opinion.
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452 U. 8, 692, 697-700 (1981); Adames v. Williamas, 407 U, 8.
143, 146 (1972); Terry v. Ohio, 392 U, 8, 1, 20-21 (1968), 1
agree that their information reached at least this level.
The detectives had learned, among other things, that (1)
Royer was earrying two heavy suitcases; (2) he was visibly
nervous, exhibiting the behavior of a person trying to iden-
tify and evade police officers; (3) at a ticket counter in a major
import center for illicit drugs, he had purchased a ticket for a
city that is a major distribution center for such drugs; (4) he
paid for his ticket from a large roll of small denomination
bills, avoiding the need to show identification; (5) in filling out
his baggage tags, Royer listed only a last name and the air-
port of destination, failing to give his full name, address, and
phone number in the provided spaces, and (6) he was travel-
ling under an assumed name."

'T also agree with the plurality’s intimation that when the detectives
first approached and questioned Royer, no seigure occurred and thus the
constitutional safeguards of the Fourth Amendment were not invoked.
Ante, at 8, “[Nlot all personal intercourse between policemen and eltizens
involves ‘selzures’ of persons.  Only when the officer, by means of physical
foree or show of authority, has in some way restrained the liberty of n citi-
zen may we conclude that & ‘seizure’ has occuwrred.” Terry v. Ohio, 582
U. 8.1, 18, n. 16 (1968). See also United States v. Mendenhall, 446 U. 8.
544, 561-557 (1980) (Stewart, J., announcing the judgment of the Court);
id,, at 560, n. 1 (POWELL, J., concurring in part); U'nifed States v. Herbst,
641 F. 2d 1161, 1166 (CAS), cert. denied, 454 U, S, 851 (1881); ['mited
States v, Berd, 634 F. 24 979, B84-085 (CAG 1381); [nited States v.
Turner, 828 F. 2d 461, 462465 (CAS 1880), cert. denied, 451 U, 5. 988
(1981); Urnited Statss v. Hill, 626 F. 2d 428, 432438, and n. 6 (CAB 1980);
['nited States v. Fry, 622 F. 2d 1218, 1220-122] (CAS 1880); Unitad Statex
v, Elmore, 585 F, 2d 1036, 1085-1042 (CAB5 1978), cert. denied, 447 U. 8,
10 {1980},

*The facts of this case bear a strong resemblance to those we examined
in D'rited States v. Mendenhall, 446 U, 8. 544 (1980). In that case, DEA
agents in the Detroit Metropolitan Airport observed Mendenhall as she
was the last passenger to deplane from a flight originating in Los Angeles.
Once inside the terminal, Mendenhall, who appesared very nervous, slowly
seanned the populace of the eoncourse and then walked very slowly toward
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The Florida court felt that even these facts did not amount
to articulable suspicion, reasoning that this behavior was “at
least equally, and usually far more frequently, consistent
with complete innocence.”® —— So. 2d, at ——. This
evaluation of the evidence seems to me singularly akin to ob-
serving that because a stranger who was loitering near a
building shortly before an arsonist set fire to the building
could not be detained against his will for questioning solely on
the basis of that fact, the same conclusion would be reached
even though the same stranger had been found loitering in
the presence of four other buildings shortly before arsonists
had likewise set them on fire, Any one of these factors re-
lied upon by the Miami police may have been as consistent

the baggage area. Rather than claim any baggage, however, Mandenhall
gaked for directions to the Easterm Airlines ticket counter. At the
counter, which was located in another terminal, Mendenhall, who earried
an American Afrlines ticket for a flight from Detroit to Pittahurgh, asked
for an Eastern Airlines ticket for the same trip, Before Mendenhall eould
board the Eastern Airlines flight, sgents stopped her for gquestioning,
Three members of this Court concluded that, based on these observations
alone agents had a reasonable suspicion which justified the stop.  Id., at
860-585 (POWELL, J., concurring in part). Two members of the Court
did not reach the question, finding inatead that Mendenhall had never been
“seized.” [d., at 546557 (Stewart, J., delivering the judgment of the
Court). To the extent that the present case differs from Mendenhall, the
basis for & reasonabie suspicion iz stronger on the facts before us now.

#The Florida Distriet Court of Appeal took apecific exception to the offi-
cerg’ conclusion that Royer appeared to be nervously attempting to evade
poliee contact. The lower court said that since polive officers are not pay-
chiatrists, this conclusion “must be completely disregarded.” —— So.
2d, at —, n. 4. This Court, however, has repeatedly emphasized that a
trained poliee officer may draw inferences and make deductions that eould
elude any untrained person observing the same conduct. See, e. g.,
{nited Stotes v. Corfes, 448 U, 8, 411, 418 (1981). We have noted as an
example the behavior of a suspect who appears to the officer to be evading
police contact. See, & g., United Stades v, Mendenhall, 46 U, 3., at 564
(Stewart, J., delivering the judgment of the Court); U'nited Siaies v.
Brignoni-Ponce, 422 17. 8. 878, B84-885 (1976).
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with innocence as with guilt; but the combination of several of
these factors is the essence of both “articulable suspicion”
and “probable cause.”"

*While the plurality does not address the use of “drug courler profiles”
in narcoties investigations, it affirma a decision where the Florida District
Court of Appeal took the liberty to fashion a bright-line rule with regard to
tha use of these profiles, The state court coneluded that conformity with o
“drug courier profile,” “without more,” is insufficlent to establish even rea-
sonable suspicion that eriminal activity is afoot. —— So. 2d, at ——n. &,

In 1874 the Department of Justice Drug Enforcement Administration in-

gtituted training programs for ts nareotios officers wherein instruction was
given on a “drug courler profile.” A “profile” is, in effect, the collective or
distilled experlence of nareotics officers concerning characteristics repeat-
edly seen in drug smugglers, As one DEA agent explained;
“Basically its & number of characteristics which we attribute or which we
believe can be used to pick out drug couriers. And these characteristics
are basically things that normal travelers do net do . . .. Essentially,
when we started this detail at the airport, we didn't really know what we
were looking for. The majority of our cases, when we first started, in-
volved cases we made based on information from law enforcement agencies
or from airline personnel. And aa these cases were made, certain charac-
teristics were noted among the defendants. At a later time we began to
gee & pattern in these characteristics and began using them to pick out indi-
viduals we suspected as narcotie couriers without any prior information.”
Lnited Stotes v, McClain, 452 F, Supp, 196, 199 (E.D, Mich. 1977),

Few satatistics have been kept on the effectiveness of “profile” usage,
but the data available suggests it has been a success. In the first faw
months of a “profile” program at the Detroit Metropolitan Airport, 141 per-
sons were searched in 86 different encounters; drugs were discovered in 77
of the searches, See [Mmited Stotes v. Van Lewis, 409 F, Supp. 535, 538
(ED Mich, 1976), aff'd, 556 F. 2d 385 (CA6 1977), cert denied, 434 U. 8.
1011 {1980). A DEA agent working et the La Guardia Airport in New
York City estimated that some 60% percent of the persons identified as
having “profile” characteristics are found to be carrying drugs. Linited
States v, Price, 599 F, 24 484, 501, n, 8 {CAZ2 1973},

Because of this success, state and loeal law enforcement agencies also
have instructed narcotics officers according to  “drug courler profiles,” It
was partly on the basis of “profile” characteristica that Detectives Johnson
and Magdalena initially began surveillance of Royer. Certainly in this
eage the use of the “profile” proved effective.
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The point at which I part company with the plurality’s
opinion is in the assessment of the reasonableness of the offi-
cers’ conduct following their initial conversation with Royer.
The plurality focuses on the transfer of the place of the inter-

Use of “drug courler profiles” has played an important part in a number
of lower court decisions. See, ¢. g., United Siafes v. Forero-Rincon, 626
F. 2d 218 (CA2 1880); United States v, Vaaguer, 612 . 2d 1388 (CA2 1879),
cart, denied, 447 U, 8. 807 (1880); United Stales v. Price, 589 F. 2d 484
(CA2 1879); Urnited Slates v, Dige, 508 F, 2d 1025 (CAR 1974); United
States v. Swilivan, 825 F, 2d 9 (CA4 1880), cert. denied, 460 U. 8, 923
(1881); United States v. Hill, 626 F. 2d 420 (CAG 1980); United States v.
Hallard, 573 F, 2d 813 (CAS 1978); [nited States v. Smith, 674 F. 2d 882
(CAB 1978); United States v, Scott, 545 F, 2d 88 (CAS 1976), cert. denied
420 U, 8, 1086 (1977); United States v. Reck, 598 F, 2d 487 (CAB 1078). In
fact, the function of the “profile” has been somewhat overplayed, Cer-
tainly, a law enforcement officer can rely on his own experience in detec-
tion and prevention of crime. Likewise, In training police offleers, instruc-
tion focuses on what has been learned through the collective experience of
law enforcers. The "drug courler profile” is an example of such inatrue-
tlon, It is not intended to provide a mathematical formula that automati-
cally establishes grounds for a belief that eriminal aetivity is afoot. By the
same reasoning, however, simply because these characteristics are accu-
mulated in a “profile,” they are not to be given less weight In assessing
whether a suspicion is well founded, While each case will turn on its own
facts, sheer logic dietates that where certain characteristics repeatedly are
found among drug smugglers, the existence of those characteristics in a
partieular ease ie to be considered accordingly in determining whether
there are grounds to believe that further investigation is appropriate. Cf.
Urnited States v, Cortex, 448 U, 8. 411, 418 (1881).

The “drug courler profile” is not unfamiliar to this Court. We have held
that conformity with certain aspects of the “profile” does not automati-
cally ereate a particularized suspicion which will justify an investigatory
Etop. Reid v, Georgia, 448 U. 5. 438 (1880) (per curiam). Yel our deci-
sion in Lwited States v. Mendenhall, 446 U, B, 544 (1980), made it clear
that a police officer is entitled to assess the totality of the cireumstances in
the light of his own training and experience and that instruction on a “drug
courier proflie” would be a part of his accumulated knowledge. This proe-
ess is not amenable to bright-line rules such as the Florida court tried to
establish. We are not dealing

“with hard certainties, but with probabilities. Long before the law of
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view from the main concourse of the airport to the room off
the concourse and observes that Royer “found himself in a
small room—a large closet—equipped with a desk and two
chairs. He was alone with two police officers who again told
him that they thought he was carrying narcotics. He also
found that the officers, without his consent, had retrieved his
checked luggage from the airlines.” Ante, at 11,

Obviously, this quoted language is intended to convey
stern disapproval of the described conduct of the officers.
To my mind, it merits no such disapproval and was eminently
reasonable. Would it have been preferable for the officers to
have detained Royer for further questioning, as they conced-
edly had a right to do, without paying any attention to the
fact that his luggage had already been checked on the flight
to New York, and might be put aboard the flight even though
Royer himself was not on the plane? Would it have been
more “reasonable” to interrogate Royer about the contents of
his suitcases, and to seek his permission to open the suitcases
when they were retrieved, in the busy main concourse of the
Miami Airport, rather than to find a room off the conecourse
where the confrontation would surely be less embarrassing to
Royer? If the room had been large and spacious, rather
than small, if it had possessed three chairs rather than two,
would the officers’ conduct have been made reasonable by
these facts?

The plurality's answers to these questions, to the extent
that it attempts any, are scarcely satisfying. It commences
with the observation that it doubts “that the prosecution in
this case has satisfactorily demonstrated that it employed the

probabilities was articulated as auch, practical people formulated certain
common-sense conelusions about human behavior; jurors as factfinders are
permitted to do the same—and 8o are law enforcement officers.  Finally,
the evidence thus collected must ba seen and weighed not in terms of -
brary analysis by schelars, but as understood by those versed in the fleld of
law enforcement.” [United States v. Corder, 449 U, 8., at 418. Hee also
Brown v, Teros, 443 1, 8. 47, B2, n. 2 (1979,
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least intrusive means to pursue ita suspicions.” Amnte, at 12.
Earlier in its opinion, this familiar prineiple of First Amend-
ment law is suddenly earried over into Fourth Amendment
law by the citation of two cases, United Siates v. Brignoni-
Ponce, 422 U. 8. 873, 881-882 (1975), and Adams v. Wil-
liams, 407 U. 8., at 146, neither one of which lends any sup-
port to the prineciple as a part of Fourth Amendment law.
The plurality goes on to say that had the officers returned
Royer’'s ticket and driver’'s license, the encounter clearly
would have been consensual. The plurality also states that
while there were good reasons to justify moving Royer from
one location to another, the officers’ motives in seeking to ex-
amine his luggage renders these reasons unavailing—a con-
clusion the reason for which wholly escapes me. Finally, the
plurality suggests that the officers might have examined
Royer’s bags in & more expeditious way, such as the use of
trained dogs.

All of this to my mind adds up to little more than saying
that if my aunt were a man, she would be my uncle. The
officers might have taken different steps than they did to in-
vestigate Royer, but the same may be zaid of virtually every
investigative encounter that has more than one step to it.
The question we must decide is what was unreasonable about
the steps which these officers took with respect to Az sus-
pect in the Miami Airport on this particular day. On this
point, the plurality stutters, fudges, and hedges:

“Obviously, what had begun as a consensual inquiry in a
public place had escalated into an investigatory proce-
dure in & police interrogation room, where the police, un-
satisfied with previous explanations, sought to confirm
their suspicions.” Anile, at 11.

Obviously. But sinee even the plurality concedes that there
was articulable suspicion warranting an investigatory deten-
tion, the fact that the inquiry had become an “investigatory
procedure in a police interrogation room” would seem to have



80-2146—DISSENT
FLORIDA v, ROYER. 11

little bearing on the proper disposition of a claim that the offi-

cers violated the Fourth Amendment. The plurality goes on

to say:
“At least as of that moment, any consensual aspects of
the encounter had evaporated, and we cannot fault the
Florida Coert of Appeal in concluding that Terry v. Ohio
and the cases following it did not justify the restraint to
which Royer was then subjected. As a practical matter,
Royer was under arrest,” 1bid.

Does the plurality intimate that if the Florida Court of Ap-
peal had reached the opposite conclusion with respect to the
holdings of Terry and the cases which follow it, it would af-
firm that holding?® Does it mean that the 16-minute dura-
tion of the total encounter, and the even lesser amount of
elapsed time during which Royer was in the “interrogation
room,” was more than a “Terry” investigative stop can ever
consume? These possible conclusions are adumbrated, but
not stated; if the plurality's opinion were to be judged by
standards appropriate to Impressionist paintings, it would
perhaps receive a high grade, but the same cannot be said if
it is to be judged by the standards of a judicial opinion.

Since the plurality concedes the existence of “articulable
suspicion” at least after the initial conversation with Royer,
the only remaining question is whether the detention of
Royer during that period of time was permissible under the
rule enunciated in Terry v. Ohio, 392 U, 8. 1 (1968). Al-
though Terry itself involved only a protective pat down for
weapons, subsequent cases have expanded the permissible

"See also ante, at 9 ("The question before us is whether the record war-
rants that conclusion.™; ante, at 16 (“[Wle think that the Flarida Court of
Appeal eannot be faulted in concluding that the limits of & Terry-stop had
been exceeded.). Certainly we owe no such deference to the Florida
court's conclugion. See Haymes v. Washington, 373 U. 8. 508, 515-516
{1963) (quoting Stein v, New York, 346 U, 8. 156, 181 (1953)); Fiske v.
Kansas, 274 U, 8. 380, 386338 (1927).
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scope of such a “seizure.” In Adams v. Williamas, 407 U, 8.
143 (1972), we upheld both a search and seizure of a pistol
being carried by a suspect seated in a parked automobile. In
United States v. Martinez-Fuerte, 428 U. 8, 543 (1976), we
allowed government officials to stop, and divert for visual in-
spection and questioning, automobiles which were suspected
of harboring illegal aliens, These stops, including waiting
time, could clearly have approximated in length the time
which Royer was detained, and yet Martinez-Fuerte allowed
them to be made “in the absense of any individualized suspi-
cion at reasonably located checkpoints.” 428 U, 8., at 562
(emphasis supplied). Unless we are to say that commercial
drug trafficking is somehow quantitatively less weighty on
the Fourth Amendment scale than trafficking in the illegal
aliens, I think the articulable suspicion which concededly fo-
cused upon Royer justified the length and nature of his
detention."

The reasonableness of the officers’ activity in this case did
not depend on Royer's consent to the investigation. Never-
theless, the presence of consent further justifies the action
taken. The plurality does not seem to dispute that Royer
consented to go to the room in the first instance. Certainly
that conclusion is warranted by the totality of the circum-
stances. Schneckloth v. Busiamonte, 412 U. 8, 218, 227
(1973). The facts are similar to those addressed in United
States v. Mendenhall, 446 U, 8. 544 (1980), where a majority
of the Court determined that consent to accompany police of-
ficers had been voluntary. Royer was not told that he had to
go to the room, but was simply asked, after a brief period of

®The detention of Royer would also pass muster under this Court's
Fourth Amendment jurisprudence if the officers had “a reasonable ground
for belief of gullt” prior to their adjournment to the room. Brinegar v,
United States, 338 11, 5. 180, 175 (1848). But since the officers clearly had
an articulabe suspicion to justify the detention under Terry v. Ohio, 302
U. 8. 1 {1968), the probable cause issue need not be decided in this case.
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questioning, if he would accompany the detectives to the
room. Royer was informed as to why the officers wished to
guestion him further. There were neither threats nor any
show of force. Detectives Johnson and Magdelena were not
in uniform and did not display weapons. The detectives did
not touch Royer and made no demands., In fact, Royer ad-
mits that the detectives were quite polite.’

The plurality concludes that somewhere between the be-
ginning of the 40 foot journey and the resumption of con-
versation in the room the investigation became so intrusive
that Royer’s consent “evaporated” leaving him “[a]s a practi-
cal matter . . . under arrest.” Ante, at 11. But if Royer
was legally approached in the first instance and consented to
accompany the detectives to the room, it does not follow that
his consent went up in smoke and he was “arrested” upon en-
tering the room. As we made clear in Mendenhall, logical
analyzis would focus on whether the environment in the room
rendered the subsequent consent to a search of the luggage
involuntary.

As we sald in Menderhall, “the fact that she was [in the
room] is little or no evidence that she was in any way co-
erced.” 446 U. 8., at 558. Other than the size of the room,
described as “a large storage closet,” " there is nothing in the

* Contrary to the Florida eourt's view, this phase of the encounter con-
trasts sharply with the circumstances we examined in Dunewey v, New
¥ork, 442 17, 5. 200 (1979). In that case, police officers deliberately
sought out the suspect at & neighbor's house and, with a show of force,
brought the suspect ta police headgquarters in a police car, placed him in an
interrogation room, and questioned him extensively after giving him a
Mironda warning. Unlike in Dhnaway, Royer, after brief questioning,
was asked fo cooperate by accompanying the officers to a room no more
than 40 feet away, so that the questioning could proceed out of the view of
the paneral public,

®The characterization of the room as a “closet” is quite misleading.
The room contained one desk and two chalrs, It was large encugh to allow
three parsons to enter with two heavy suiteases. It also is relevant that it
was the Flordia court, not Royer, who focused on the size of the room.
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record which would indicate that Royer’s resistance was
overborne by anything about the room. Royer, who was in
his fourth year of study at Ithaca College at the time and has
since graduated with a degree in communications, simply
continued to cooperate with the detectives as he had from the
beginning of the encounter. Absent any evidence of objee-
tive indicia of coercion, and even absent any claim of such in-
dicia by Royer, the size of the room itself does not transform
a voluntary consent to search into a coerced consent.

For any of these several reasons, I would reverse the judg-
ment of the Florida Distriet Court of Appeal.

Royer appealed his conviction arguing that his consent to a search was
invalid as a matter of law because he was not informed that he could refuse
consent. A panel of the Florida court properly rejected thia contention
relying an Schneckloth v. Bustamonte, 412 U. 8. 218, 234 (1973), were we
sald that “proof of knowledge of a right to refuse [is not] the sine gua non
of an effective consent to a search.,” [n was during rehearing by the court
en benc that the conviction was reversed with the court finding that when
Royer was taken into the private room he was in effect placed under
arrest.



mfs 03/17/83

ROY MICHAL-POW
80-2146, Florida v, Royer
JUSTICE POWELL, concurring.
I join the plurality opinion. This is an airport "stop
for questioning" case similar in its general setting to that be-

fore us in United States v. Mendenhall, 446 U.,8. 544 {193ﬂ}.1

The plurality opinion today has discussed helpfully the princi-
ples applicable to investigative stops for questioning. Since I

was the author of one of the opinions in Mendenhall, id., at 560,

I weite briefly to repeat that the public has a compelling inter-
est in identifying by all lawful means those who traffic in il-
licit drugs for personal profit. As the plurality opinion empha-
sizes, ante, at 15, the facts and circumstances of investigative
stops necessarily vary. In view of the extent to which air
transportation is used 1in the drug traffic, the fact that the
stop at issue is made by trained officers in an airport warrants

special consideration.?

las the plurality notes, ante, at 12, n. 9, five Justices in
Mendenhall were of the view that the respondent in that case had
not been illegally detained, and therefore that she had consented
to be searched.

25ince 1974 the Drug Enforcement Administration has assigned
highly skilled agents to the major airports as part of a nation-
wide program to intercept drug courlers. These agents are guided
in part by a "drug courier profile™ that identifies characteris-
tics that experience has shown to be relevant in identifying sus-

pects. S.ee W, "f.}o—?".ﬂ‘l.
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This case, however, 1s strikingly different from

Mendenhall in its circumstances following the lawful initial

guestioning and request that Royer accompany the officers to a
more private place, He then found himself in a small, windowless
room--described as a "large closet"--alone with two officers who,
without his consent, already had obtained possession of his
checked luggage. In addition, they had retained his driver's
license and airline ticket. Neither the evidence in this case
nor common sense suggests that Royer was free to walk away., I
agree with the plurality that as a practical matter he then was
under arrest, and his surrender of the luggage key to the offi-

cers cannot be viewed as consentual.
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JUSTICE POWELL, concurring.
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I join the plurality opinion. This is an alrport "stop
for questioning" case similar in its general setting to that be~

fore us in United States v. Mendenhall, 446 0.S5. 544 (1980) .1

The plurality opinion today has discussed helpfully the princi-
ples applicable to investigative stops for questioning. Since I

was the author of one of the opinions in Mendenhall, id., at 560,

I write briefly to repeat that the public has a compelling inter-
est in identifying by all lawful means those who traffic in il-

licit drugs for personal profit. As the plurality opinion empha-

lhs the plurality notes, ante, at 12, n. 9, five Justices in
Mendenhall were of the view that the respondent in that case had

not been illegally detazined, and therefore that she had consented
to be searched.
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sizes, ante, at 15, the facts and circumstances of investigative
stops necessarily vary. In view of the extent to which air
transportation is used in the drug traffic, the €£fact that the
stop at issue is made by trained officers in an airport warrants
special consiﬁeration.2

This case, however, is strikingly different from #Men-
denhall in its circumstances following the lawful initial gques-
tioning and request that Royer accompany the officers to a more
private place., He then found himself in a small, windowless
room--described as a "large closet"--alone with two officers who,
without his consent, already had obtained possession of his

checked luggage. In addition, they had retained his driver's

license and airline ticket. HNeither the evidence in this case

2Since 1974 the Drug Enforcement Administration has assigned
highly skilled agents to the major airports as part of a nation-
wide program to intercept drug couriers, These agents are guided
in part by a "drug courier profile" that identifies characteris-
tics that experience has shown to be relevant in identifying sus-
pects. See Mendenhall, 446 U.S5., at 5A2.
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nor commen sense suggests that Royver was free to walk away, I
agree with the plurality that as a practical matter he then was
under arrest, and his surrender of the luggage key to the offi-

cers cannot be viewed as consentual,
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JUSTICE POWELL, concurring.

I join the Court's opinion. This is an airport
"stop for questioning® case similar in its general setting
to that before us in United States v. Mendenhall, 446 U.S.
554 {lﬁﬂﬂi.l The Court's opinion today has discussed
helpfully the principles applicable to investigative stops
for questioning. As I was the author of one of the
opinions in Mendenhall, id., at 560. I write briefly to
repeat that the public has a compelling interest in
identifying by all lawful means those who traffic in

illicit drugs for personal profit. As the Court's opinion

Mendenhall were of the view that

l1ns  the Court notes , five Justices in
the respondent in that
case had not been illegally detained by the questioning,

and therefore that she had consented to be searched.






possession - without his consent - of his checked luggage.
In addition, they had retained Royer's air line ticket,
and neither the evidence in this case nor common sense
suggests that Royer was free to walk away. I agree with
the Court that as a practical matter Royer then was under
arrest, and his surrender of the luggage key to the

off icers cannot be viewed as consentual.
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Dear Byron:

In view of the attention Mendenhall has received -
and particularly Harry's use of it = 1 am clrculating the
enclosed little concurring opinion.

I continue to think your opinion will be quite
helpful,

Sincerely,

Justice White
1fp/ss
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JUSTICE POWELL, concurring,

1 join the plurality opinfon. This is an airport “stop for
questioning” case similar in its general setting to that before
us in United States v. Mendenhall, 446 U, 8. 544 {1980).'
The plurality opinion today has diseussed helpfully the prinei-
ples applicable to investigative stops for questioning. Since
1 was the author of one of the opinions in Mendenhall, id., at
560, I write briefly to repeat that the public has a compelling
interest in identifying by all lawful means those who traffic in
illicit drugs for personal profit. As the plurality opinion em-
phasizes, ante, at 15, the facts and circumstances of investi-
gative stops necessarily vary. In view of the extent to
which air transportation is used in the drug traffic, the fact
that the stop at issue is made by trained officers in an airport
warrants special consideration.”

This case, however, is strikingly different from Menden-
hall in its cireumstances following the lawful initial question-

! As the plurality notes, ande, at 12, n. 9, five Justices in Mendenhall
were of the view that the respondent in that ease had not baen illegally
detained, and therefore that she had consented to be searched.

*Since 1974 the Drug Enforcement Administration has sssigned highly
ekdlled agents to the major airports as part of a nationwide program to In-
tercept drug ecouriers. These agents are guided in part by a “drug courjer
profile” that identifies characteristics that experience has shown to be rele-
vant in identifying suspecta. See Mendenhall, 46 U. 8., at 562
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ing and request that Royer accompany the officers to a more
private place. He then found himself in a small, windowless
room—deseribed as a “large closet”—alone with two officers
who, without his consent, already had obtained possession of
his checked luggage. Inaddition, they had retained his driv-
er’s license and airline ticket. Neither the evidence in this
case nor common sense suggests that Royer was free to walk
away. [ agree with the plurality that as a practical matter
he then was under arrest, and his surrender of the luggage
key to the officers cannot be viewed as consel(nfhnl.
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I join the Court's opinion. This 1s an airport
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"stop for questioning" case similar in its general setting

to that before us in United States v. Mendenhall, 446 U.S.

)
5p4 {1930}.1 The Court's opinion today has discussed

helpfully the principles applicable to investigative stops

Siee
for questioning. %¥® I was the author of one of the

opinions in Mendenhall, id., at Sﬁﬂn_ I write briefly to
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repeat that the public has a compelling interest in

identifying by all lawful means those who ¢traffic in

illicit drugs for personal profit. As the Court's opinion

las  the Court notes five Justices in
Mendenhall were of the view that the respondent in that
case had not been illegally detained by the questioning,
and therefore that she had consented to be searched.




emphauizeajthe facts and circumstances of investigative
stope necessarily vary. In view of the extent to which
alr transportation is used in the drug traffic, the fact
that the stop at issue is made by trained offlcers in an
airport warrants special cnnsideratiun.z

This case, however, is strikingly different from

Mendenhall in its circumstances following the lawful

initial questioning and request that Royer accompany the
officers to a more private place, He then found himself
in a small, windowless room described as a "large closet"

alone with ¢two officers who already had obtained

2Since 1974 the Drug Enforcement
Administration has assigned highly skilled agents to the
major airports as part of a nationwide program to
intercept drug courier transportation. These agents are
gulded in part by a "drug courier profile® that identifies

characteristics that experience has shown to be relevant
in identifying suspects.
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possession - without his consent - of his checked luggage.
In addition, they had retained Royer's air line ticket,
and neither the evidence iIn this case nor common sense
suggests that Royer was free to walk away. I agree with
the Court that as a practical matter Royer then was under
arrest, and his surrender of the luggage Kkey to the

offlcers cannot be viewed as consentual.
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FLORIDA, PETITIONER v. MARK ROYER

ON WRIT OF CERTIORARI TO THE DISTRICT COURT OF AFPE!}.L
OF FLORIDA, THIRD DISTRICT

[March 24, 1981]

JUSTICE POWELL, concurring.

I join the plurality opinion. This is an airport “stop for
questioning” case similar in its general setting to that before
us in United States v. Mendenhall, 446 U, S, 644 (1980).!
The plurality opinion today has discussed helpfully the princi-
ples applicable to investigative stops for questioning. Since
I was the author of one of the opinions in Mendenhall, id., at
560, I write briefly to repeat that the public has a compelling
interest in identifying by all lawful means those who traffic in
illieit drugs for personal profit. As the plurality opinion
emphasizes, ante, at 15, the facts and circumstances of inves-
tigative stops necessarily vary. In view of the extent to
which air transportation is used in the drug traffie, the fact
that the stop at issue is made by trained officers in an airport
warrants special consideration.®

This case, however, differs strikingly from Mendenhall in
the circumstances following the lawful initial questioning and

! As the plurality notes, ante, at 12, n. 8 five Justices in Mendenhall
were of the view that the respondent in that case had not been illegally
detained, and therefore that she had consented to be searched,

*Sinee 1974 the Drug Enforcement Administration has assigned highly
gkilled agents to the major airports as part of a nationwide program to in-
tercept drug eouriers, These agents are guided in part by & “drug courier
profile” that identifies characteristics that experience has shown to be rele-
vant in identifving suspects. Ses Mendenhall, 448 U. 8., at 582
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the request that the suspect accompany the officers to a more
private place. Royer then found himself in a small, window-
less room—described as a “large closet”—alone with two offi-
cers who, without his consent, already had obtained posses-
sion of his checked luggage, [n addition, they had retained
his driver’s license and airline ticket. Neither the evidence
in this case nor common sense suggests that Royer was free
to walk away. I agree with the plurality that as a practical
matter he then was under arrest, and his surrender of the
luggage key to the officers cannot be viewed as consensual.
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