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UNITED STATES Timely (by
1| r Cert to CA 5 extension)

V. (Gewin, Goldber
hdtk. dﬁl. 7= and ﬂiarkﬁ

LOOULL MILLER Federal/Criminal

oyd, & ropest

~

W... 1. Resp was convicted after a trial in the USDC
e (M.D. Ga.) (Owens) of five counts of possessing an un-
reglstered still, carrying on the business of a distiller
without gilving bond and with intent to defraud the government
of whiskey tax, possession of 175 gallons of whiskey upon
which no taxes had been paid, and conspiracy to defraud the
United States of tax revenues, violations of 18 U.S.C.

§ 371 and 26 U.5.C. § 5601. He was given concurrent prison
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terms of three years. CA 5 reversed on the ground that

resp's Fourth Amendment rights were viclated by the admission

of evidence obtained by defective subpoenas directed to two
-""'_--‘.._..._.

banks. Rehearing sghearing en banc were denied, the

impson, Brown, Bell, Ainsworth, Dyer,
Roney, Gee, enting) . The SG petitions for cert contending
that resp did not have standing to raise Fourth Amendment ob-
jections to the subpoenas, that the subpoenas were not defective
and violative of the Fourth Amendment, and that, if there was such
a violation, there was no prejudice to resp requiring reversal of
his conviction.

2. FACTS: Agents of the Federal Alcohol, Tobacco &
rFirearms Unit presented to the Erasidenta of two banks in Georgla
grand jury subpoenas duces tecum requiring that they appear in
the USDC at 9:00 a.m. on January 24, 1973, and that they produce

"qéi‘rggnrds of accounts, i.e., savings, checking, loan or

otherwise, in the name of Mr. Mitch Miller, 3859 Mathis Street,

Macon, Ga. and/or Miteh Miller, Associates, 100 Executive Ter-

race, Warner Robins, Ga., from October 1, 1972, through the

resent date." Resp was not glven notice of these subpoenas.

When the banks supplied the requested materials to the
agents, the presidents were told that they would not have to

appear at the District Court for the January 24 and grand jury

T — ———

session. The grand jury did not meet until February 12, 1973.
PR T e s s — et
The agents had reviewed the bank records and made copies of

some which were introduced by the prosecution at trial. They
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were used to help establish at least three of the overt
acts charged agalnst resp in furtherance of the conspiracy.
The presidents of the banks indicated that the microfilm
coples of the records which were shown to the agents were

kept in compliance with the Treasury and Banking regulations

issued under the Eank Secrecy Act. The DC denied resp's

motlion to suppress the copies of the records.
CA 5 reversed. It noted that this Court in upholding

the Bank Secrecy Act 1in Callfornia Bankers Assoclation v.

Schultz, 416 U.S. 21 (1974), had observed that depositors had
adequate protection from improper governmental access to the
records which the banks were required to keep because "access
to the records 1s to be cun;ralledfby existing legal process."

id., at 52. In this case, the government had not complied with

—

that legal process: "Surely a purported grand jury subpoena,
issued not by the court or by the grand jury, but by the United
———

Thet Glr4hin SR

States Attorney's office, for a date when no grand jury was in

Soumd) Cor — ~ = =2
session, and which in effect compelled broad disclosure of
m———

to \
tirpvf ‘Miller's financial records to the government, does not constitute
|
% 'sufficient 'legal process' within the meaning of the majority
L . _-_____.-*—-

opinion.” Petn. Appx., at 1l4a-15a (footnote omitted). BRoyd v.

United States, 116 U.S. 616 (1886), applied: '"The government

S~ NO may not cavalierly circumvent Boyd's precious protection by first
requiring a third party bank to copy all of its depositors'
% personal checks and then, with an improper Inveocation of legal

process, calling upon the bank to allow inspection and repro-

duction of those copies." It was an insufficient answer to point



to the willing cooperation of the tonks, The legal process

was designed to protect the depositors as well as the banks,
Judge Simpson, in dissenting from the denial of
rehearing en bane, stressed first that the panel had made
radical new standing law without discusslon. It appeared that
the panel had viewed resp as having both an ownership interest

in the records and a cognizable privacy interest. Prilor to

the passage of the Bank Secrecy Act, a depositor had not had a

recognized standing to challengé IRS subpoenas of bank records

— T e— s

pertaining to his banking transactions., The Act did not re-

o

qulre a change in that law. Indeed 1t would be anomalous to give

a deposltor greater rights as a result of a statute requiring the

e L keeping &f hank records. This issue was reserved for later
Seen) o Ped
" | _M?;D&d,wéecismn in the California Bankers decision. See 416 U.S., at

of hav

-52.) Assuming that resp had standing, the dissent found that

A
I.M'ljth sQbpoenas were not defective. As long as the U.5. Attorney

S __hﬂ..- eparing Iin good falth for the grand jury session, there

u‘n was ncthlng wrong in requiring production prior to the session.,

would conserve the grand jury's time and enable preparation

subpom .
l. Hw.for that session. BSee United States v. Morton Salt, 216 F. Supp.
rﬂu oF b 250 (D. Minn. 1962), aff'd summarily, 382 U.S. 44 (1965). 1If
vt
f:h 0.4' there is a question about the good faith of the prosecution, then

‘hmbt md-there should be a remand for 2 hearing on that issue, Ewven if

The DAS al _ _ .

fp wout & 5il-b he process were defective, the defect is not such to require
, e

M*Mq;m reversal. |

WJWq wonld Seem do Yod 4o pmﬁh LA oDVe P’w"" —or abua.



3. CONTENTIONS:

a. The SG's contentions follow the points
| . I

made by Judge Simpson's dissent to the denial of rehearing

en banc.
(1) The SG contends that the CA panel erred
in assuming that resp had standing to challenge the sub-
poenas on Fourth Amendment grounds. ©Several courts had held
that there was no such standing to attack IRS subpoenas. See
petn, at 2 n. 8. The only protected Fourth Amendment interest

e

belongs to the bank. The depositor has no reasonable expectation
L e T -
of freedom from governmental inspection of the records. Checks

s e S —
and similar documents are knowingly exposed to the public. 1If

it is desirable anyway to restrict governmental access to such
bank records, the arguments should be addressed to Congress,

The enactment of the Bank Secrecy Act did not change the law of
standing in this area. The banks continue to pay for the copying
and storing of records. Indeed, depcsitors have less reason to
think that the records will be private. The Act itself requires
the maintenance of records having a high utility "in criminal,
tax, or regulatory investigations . . . ,"” 12 U.S5.C. § 1829(b)(2),
and thus it 1s doubtful that Congress intended to expand the
standing of depeositors to challenge governmental access to the
records.

(2) Even if resp had standing, there was nothing

—

unlawful about the subpoenas. They were issued in accordance

—

with Rules 17(a) and 17(¢), F. R. Crim. Proc. The government
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attorney should be able to review the material prior to

the grand jury session s¢ that the session can be conducted

in an orderly fashion. Much time will be consumed if the
grand jury itself has to 1lssue the subpoena, and it has to

be returned on a day when the grand jury is in session.
Requiring court approval of such subpoenas would waste judicial
resopurces. The subpoena can be challenged prior to compliance
in a motion to quash or in a show-cause hearing. There may be
some abuse, but that abuse can be handled by the courts.

Compare United States v. Bisceglia, U.5. (1975). There

was 1o basis for an inference of abuse here. There was a
specific ongoing investigation; the records were identified with
some particularity. Indeed the grand jury can issue subpoenas
on the suspicion that the law is being violated.

(3) Even if the subpoenas were defective under
the Fourth Amendment, 1t does not follow that retrial was the
remedy. Since the records could presumably be reacquired by
vallidly issued trial subpecnas, they could be reintroduced by an
independent source, The SG, however, points out that the CA did
not Indicate whether the taint 1t had found could be eliminated
in this way, The question should be answered now prior to re-
trial.

b. Resp answers that under State law the banks had
limited interests in the checks. They were customarily returned
to the depositor., The facts indicate that the subpoenas were

belng used for a general search of documents in the hope of
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finding something of use in a criminal prosecution. The
search was too broad and hence violated the Fourth Amendment.
See FTC v. American Tobacco Co., 264 U.S., 298, 306 (1923).
The depositor does have a reasonable expectation of privacy
——
IMM in presenting personal checks. The expectation is that the
w,r . ,check will be used for the limited purpose of negotiation and

Laal ot nul hen returned to him for his personal record. Compare Katz v.

ry WA 7 United States, 389 U.S. 347 (1967). Here access was obtained
wy l'l-fl.' I'Lfit:hﬂmt judicial serutiny or notice to resp. The facts show
he potential for abuse through subpoenaing records for a grand

w: Vb |Jur3r, but without ever presenting the materials to the grand
t‘mu.lﬁ

jury or making a return in court.
Checks o
orao 4. DISCUSSION: The CA 5 panel opinion does not discuss

ﬁi’ the standing question and it cites no authorities for its con-
clusion that the subpoenas were unlawful, 1Its opinion smacks of
a conclusion that the prosecution was in bad faith and was using
the grand jury as a facade, but it makes no findings of that sort
nor cites any made by the DC. i Perhaps the best disposition of
the case would be to hold it for Peltier, No. 73-2000, and then

ate and remand for reconsideration in light of the latter.

That would call at least for further discussion of the Fourth

1/

The 5G does observe that "[t]lhe record does not reveal whether
any of the bank records were presented to the grand jury." Petn.,
at 6 n. 6.
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- |, "> the standing question was explicitly left open here in the
WMM California Bankers case would make such a conclusion highly

how ore. I-"l":u"ﬂ-::rl.:'r.&tfu].. See also Morton Salt, supra, 216, F. Supp., at 257.

4o The ofhur

at all” The CA would probably be forced to remand to the DC for an

evidentiary hearing on the good faith point. A factor militating
in favor of immediate consideration on the merits here would be
the possibility that the CA decision has called into question

a wldespread prosecution practice. The standing issue clearly

warrants answering, but the question remains whether it need be

reached in this case.
There is a response.
2 5/27/75 Malysiak CA Opinion and
Dissenting Opinion
; to Denial of Re-

hearing en banc in
Petn. Appx.
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June 23, 1975 Conference
Supplemental List

< No., 74-1179

UNITED STATES
Resp's Motion for
V. Appointment of
Counsel
MILLER
On June 9, the Court granted cert to CA 5 in this case to
consider a 4th Amendment issue involving subpoenas served on resp's
banks, The Court also granted resp's motion to proceed IFP.
Resp moves that D, £, Rampey, Jr., Esquire, of Warner Robins,
Goergia, be appointed to represent him before this Court, He notes that

Mr. Rampey was appointed by CA 5 under the Criminal Justice Act for

the purpose of responding to the Government's petition for cert,
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BOBTATL, MEMORANDUM

TO: Justice Powell

FROM: Carl Schenker DATE: January 12, 1976

No. 74-1179 United States v. Miller

I recommend reversal.

The parties appear to agree that the CA 5 panel

held that the alleged defects in the subpoena violated
petitioner's Fourth Amendment rights. 1 Addressing the case
2

on that premise, I think that the SG is correct that petitioner
has no Fourth Amendment rights in this context, so that the

subpoena cannct be challenged on that ground.

i. I might mentlon in passing that a rather
superficial survey of U,S.C.A. annatatiuns suggests to me that
there is nothing to the ubpoena

y the

ears permiaslble. Thus, I don't think we can find
support forjreactlon that you and David Boyd initially had

to the effect that the grand jury should issued the subpoena.

2. The opinion could be read in another way, as
I discuss infra at _% ’
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The most useful analogy is to the "bugged informant"
cases (e.g., United States v. White, 401 U.S. 74§ .) There

the Court has held that when one exposes his affairs to another,
S S T e

he runs the risk that the other is a govermment informant who
P e, —— -

R — —

wiii "ret" on him. He further runs the risk that the informant
will "rat" very accurately (i.e., that the informant is bugged

for sound). People dealing with banks run the same risks. They
expose their affairs to the scrutiny of bank employees, thereby
foregoing any significant privacy expectation In those affairs.
Bank employees could testify to those transactions, if they could
remember them. The bank can also choose to record the transactions

to help bolster the memory of the employees. 1 do not view

th‘*’°“:Ih”&EEEEQEEE_EELEEEE—EEEEEEEE as being changed significantly

by the fact that the bank is required to keep raéE;da by the AEE.
h—u—-_w; - == _,_W
The "recruiting' of the bank into investigative purposes 1s no

different than the hiring of an informant. In fact, it 1s less
offensive in many respects because it is known that the bank
plays this roll. (Cf. Hoffa v. United States, 385 U.S. 293

(Warren, C,J., dissenting.) 3

3. I know from your brief concurring statement in
California Bankers Assn. that you have some doubts about the propriety
of broadly sweeping reporting requirements under the Bank Sncrac{
Act., I do not view your concerns as inconsistent ‘with my analysis.
When the recordkeeping requirements are used through legal process
in a criminal case, much different concerns are implicated than with
blanket reporting unrelated to a criminal case. I think your concurring
statement reflects this distinction.




This 1s all that needs to be said to dispose of
this case as the parties view it. Thus, reversal is called for.

Let me advance, however, some further thoughts on

the case. I think that the CA 5 panel opinion is susceptible to
another interpretation. The opinion could be read to say:

(L) There are Fourth Amendment overtones to the Act's record-
keeping requirements. (2) Despite those overtones, the

requirements are comstitutional (California Bankers Ass'n. ), and

the Govermment may by proper process compel the production of the
required records, (3) But, in doing so, the Government's
exercise of process must be valid., Here it was invalid because
of the various alleged defects in the subpoena.

In short, this reading of the opinion is that the
CA 5 panel found no Fourth Amendment violation but simply required
that process be used in accord with procedural niceties. The
trouble with this approach, however, is again the matter of
"standing." Ordinarily defects in process should be challenged
in a motion to quash, which allows their correction. Since the
defects will often be correctable, a complaining witnesa should
not be able to disclose and then get suppression, as CA 5 ordered
here. TL;thitnes;" here having disclosed without objectiom to
the subpoena, suppression on behalf of the customer seems
inappropriate. The problem, however, is that the "real party in
interest"” is the petitianer,zg:hl::hn;a:ﬂuﬁgs little reason to

resist defective subpoenas.



This problem, though, is not unique to this area.
It arises also in the context of administrative summons to third
parties with regard to, for example, an individual's tax
liability. And the Court has had occasion to examine the third
party lssue in that context. See, e.g., Donaldson v. United
States, 400 U.S5. §47 . There the Court held that under Fed.
R. Civil Pro. 24(a)(2) an interested taxpayer could intervene
in a suit to enforce an administrative subpoena to show that
the subpoena power was being abused.

I think the gsame guarantee should be available to
those situated as was petitioner. Although this 1s a grand
jury subpoena rather than an administrative summons, the enforcement
procedures appear to be the same. See In re Grand Jury Proceedings
(Schofield I), 486 F, 2d 85, 90 ("There is no indication that

Congress intended the role of the court to be different in"

administrative summons enforcement cases than in grand jury
subpoena enforcement cases.) Thus, I think that under Fed. R.
Civil Pro. 24(a)(2), or the inherent rule making authority of
this Court, those situated as is petitioner should be able to
intervene in an enforcement sult. In that suit, such an
individual could contest the validity of the summons.

Of course, recognizing such an intervention right
does nmot get ome very far if the bank voluntarily turns over the
subpoenaed matter. But at present 1 can see no basis on

which the Court could require notice of the subpoena directly to



the bank customer and the initiation by the customer of a

direct action to quash. Banks, however, might agree contractually
to oppose subpoenas in order to allow their customers to
intervene. Congress might also allow for a direct action.

In sum, as we have the case, I would reverse.

Carl.
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lst DRAYT
SUPREME COURT OF THE UNITED STATES

No. 74-1179

United States, Petitioner,} On Writ of Certiorari to the
. United States Court of Ap-
Mitehell Miller, peals for the Fifth Cirouit.

[April —, 1876]

Mg, Justice PoweLn delivered the opinion of the
Court.

Respondent was convieted of possessing an unregis-
tered still, carrying on the business of & distiller without
giving bond and with intent to defraud the Government
of whiskey tax, possessing 175 gallons of whiskey upon
which no taxes had been paid, end eonspiring to defraud
the United Btates of tax revenues. 18 U. B C. §371;
26 U, B. C. §5179, 5205, 5601 ef #seq. Prior to trisl
respondent moved to suppress copies of checks and other
bank records obtained by means of allegedly defective
subpoenas duces tecum served upen two banks at which
he had accounts, The records had been mamtained by
the banks in compliance with the requirements of the
Bank Secrecy Act of 1870, 12 U. S. C. § 1829 (d).

The Distriet Court overruled respondent’s motion to
suppress and the evidence was admitted. The Court of
Appeals for the Fifth Circuit reversed on the ground
that a depositor’s Fourth Amendment rights are violated
when bank records maintained pursuant to the Bank
Becrecy Act are obtained by means of a defective sub-
poena. It held that any evidence so obtained must be
suppressed, Bince we find that respondent had no pro-
tectable Fourth Amendment interest in the subpoenaed
documents, we reverse the decision below.
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|

On December 18, 1972, in response to an informant's
tip, & deputy sheriff from Houston County, Ga., stopped
g van-type truck oecupied by two of respondent’s alleged
coconspirators. The truck contained distillery appa-
ratus and raw material. On January 9, 1973, a fire broke
out in & Kathleen, Ga., warehouse rented to respondent.
During the blaze firemen and sheriff department officials
discovered a 7,500 gallon-capacity distillery, 175 gallona
of nontax-paid whiskey, and related paraphernalia.

Two weeks later agents from the Treasury Depart-
ment's Aleohol, Tobacco & Firearms Tnit presented
grand jury subpoenas issued in blank by the elerk of the
Distriet Court, and completed by the United States
Attorney's office, to the presidents of the Citizens &
Southern Bank of Warner Robins and the Bank of
Byron, where respondent maintained accounts. The
subpoenas required the two presidents to appear on
January 23, 1073, and fo produce

“all records of accounts, i e., savings, checking,
loan or otherwise, in the name of Mr. Mitch Miller
[respondent], 3858 Mathis Street, Macon, Ga.
and/or Mitch Miller Associates, 100 Executive
Terrace, Warner Robins, Ga., from October 1, 1972,
throngh the present date [January 22, 1973, in the
case of the Bank of Byron, and January 23, 1973,
in the case of the Citizens & Southern Bank of
‘Warner Robins].”

The banks did net advise respondent that the subpoenas
hed been served but ordered their employees to make the
records available and to provide copies of any documente
the agents desired. At the Bank of Byron, an agent was
shown microfilm copies of the relevant checks and pro-
vided with copies of one deposit slip and two checks.
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At the Citizens & Southern Bank mierofilm records also
were shown to the ageni, and he was given copies of
the records of respondent’s account during the applicable
period. These mcluded all checks, deposit slips, two
financial statemente and three monthly statements. The
bank presidents were then told that it would not be
necessary to appear in person before the grand jury.

The grand jury met on February 12, 1973, 19 days
after the return date on the subpoenas. Respondent and
four others were indicted. The overt acts alleged to
have been committed in furtherance of the conspiracy
included three financial transactions—the rental by re-
spondent of the van-type truck, the purchase by respond-
ent of radio equipment, and the purchase by respondent
of a quantity of sheet metal and metal pipe. The record
does not indicate whether any of the bank records were
in fact presented to the grand jury, They were used in
the investigation and provided “one or two" investiga-
tory leads. Copies of the checks also were introduced
at trial to establish the overt acte described above.

In his motion to suppress, denied by the District Court,
respondent contended that the bank documents were il-
legally seized, It was urged that the subpoenss were
defective because they were issued by the U, 8. Attorney
rather than a court, no return was made to a court, and
the subpoenas were returnable on a date when the grand
jury was not in session, The Court of Appeals reversed,
500 F. 2d 751 (1074). Citing the prohibition in Boyd v.
United States, 116 U. S, 616, 622 (18388), agninst *‘com-
pulsory production of 4 man's private papers to estab-
lish a eriminal charge against him,” the court held that
the government had improperly circumvented Boyd's
protectione of respondent’s Fourth Amendment right
against “unreasonable searches and seizures” by “first
requiring & third party bank to copy all of its depositors’
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personal checks and then, with an improper invoeation of
lagal process, calling upon the bank te allow inspection
and reproduction of those copies.”” 600 F, 2d, at 767, The
court acknowledged that the recordkeeping requirements
of the Bank Secrecy Act had been held to be constitu-
tional on their face in California Bankers Asen. v. Shultz,
416 T, 8. 21 (1974), but noted that access to the records
was to be controlled by “existing legal process.” Id., at
52. The subpoenas issued here were found not to consti-
tute adequate “legal process.” The fact that the bank
officers cooperated voluntarily was found to be irrelevant,
for “he whose rights are threatened by the improper dis-
elosure here was & bank depositor, not s bank official.”
500 F. 2d, at 756,

The Government contends that the Court of Appesls
erred in three respects: (i) in finding that respondent had
standing to challenge the validity of the subpoends duces
tecum through his motion to suppress; (ii) in holding
that the subpoenas were defective; and (iil) in deter-
mining that suppression of the evidence obtained was
the appropriate remedy if a constitutional violation did
take place.

We find that there was no intrusion info any area in
which respondent had a protected Fourth Amendment
interest and that the Distriet Court therefore correctly
denied respondent’s motion to suppress. Because we
reverse the decision of the Court of Appesls on that
ground slone, we do not reach the Government's latter
two contentions,

I

In Hoffa v. United States, 385 U. 8. 203, 301-302
(10868), the Court =aid that “no interest legitimately pro-
tected by the Fourth Amendment” is implicated by gov-
ernmental investigative activities unless there ia an in-
trusion into & zone of privacy, into “the security a man
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relies upon when he places himself or his property within
a constitutionally protected area.” The Court of Ap-
peals, as noted above, assumed that respondent had the
necessary Fourth Amendment interest, pointing to the
language in Boyd v. United States, 116 U, 8, at 622,
which describes that Amendment’s protection against
the “compulsory production of & man's private papers.” *

‘e think that the Court of Appeals erred in finding the
subpoenaed documents to fall within a protected zone of
privacy.

On their face, the documents subpoenaed here are not
respondent’s “private papers,’” Unlike the claimant in
Boyd, respondent can assert neither ownership nor pos-
session. Instead, these are the business records of the
banks. As we said in California Bankers Assn, v, Shultz,
416 T, B., at 4849, “[blenks are . . . not , . . neutrals in
transactions involving negotiable instruments, but parties
to the instruments with a substantial stake in their con-
tinued availability and acceptance.” The records of re-
spondent's accounts, like “all of the records [which are
required to be kept by the Bank Secrecy Aet,] pertain to
transactions to which the bank was itself a party.,” Id,
at 52,

Respondent argues, however, that the Bank Secrecy
Act introduces a factor that makes the subpoena in this
case the functional equivalent of a search and seizure of
the depositor’s “private papers.” We have held, in Cali-
fornia Bankers Assn. v. Shultz, supra, at 54, that the
mere maintenance of records pursuant to the require-
ments of the Aet “invade[s] no Fourth Amendment right
of any depositor.” But respondent contendz that the

1 The Fourth Amendment implications of Boyd aa it applies to
subpoenas duces tecum have been undercut by more recent cases,
Fishar v. United States, — T, 8. — (1976), slip op,, st 15, See
infra, at —-—.
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combination of the recordkeeping requirements of the
Act and the issuance of a subpoena' to obtain those
records permits the Government to circumvent the re-
quirements of the Fourth Amendment by allowing it to
obtain a depositor's private records without complying
with the legal requirements that would be applicable had
it proceeded against him direetly® Therefore, we must
address the question whether the compulsion embodied in
the Bank Secrecy Act as exercised in this case creates
a Fourth Amendment interest in the depositor where
none existed before. This question was expressly re-
served in California Bankers Aesn., supra, at 53-54 &
n. 24, -

Respondent urges that he has & Fourth Amendment
interest in the records kept by the banks because they
are merely copies of personal records that were made
available to the banks for a limited purpose and in
which he has a reasonable expectation of privacy. He
relies on this Court's statement in Katz v, United Siates,
380 U, S. 347, 853 (1967), quoting Warden v. Hayden,
887 U. 8. 304 (1967), that “we have , . ., departed from
the narrow view" that “property interests control the
right of the Government to search and seize,” and that
8 "search and seizure” become unreasonable when the

2 Respondent appears to contend that a depostor's Fourth
Amendment interest comes into play only when a defective sub-
poens is used to obtain records lept pursuant to the Act. We see
no resson why the exstence of & Fourth Amendment interest turns
on whether the subpoena is defective. Therefore, we do not limit
our consideration to the situation in which there & an alleged defect
in the subpoena served on the bank.

"It is not clear whether respondent refers to attempta to obtain
private documents through a subpoena issusd directly to the de-
positor or through & search pursuant to 8 warrant, The question
whether personal business reconds may be seized pursuant to a
valid warrant is before this Court in No, T4-1040, Andreson v.
Maryland.
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(Government's activities violate “the privacy upon which
[a person] justifiably relie[s].” But in Katz the Court
also stressed that “[w]hat a person knowingly exposes
to the public, ., is not a subject of Fourth Amendment
protection.” Id., at 351, We must examine the nature
of the particular documents sought to be protected in
order to determine whether there is a legitimate “ex-
pectation of privaey’’ econcerning their contents. See
Couch v, United States, 409 U, 8, 322, 335 (1973).

Even if we direct our attention to the original checks
and deposit slips, rather than to the mierofilm copies
sotually viewed and obtamed by means of the subpoena,
we pereeive ng legitimate “expectation of privaesy"” in
their contents, The checks are not confidential eom-
munications but negotiable instruments to be used in
commercial transactions.  All of the documents obtained,
including financial statements and deposit slips, contain
only information voluntarily conveyed to the banks and
exposed to their employees in the ordinary course of
business. The lack of any legitimate expectation of
privacy concerning the information kept in bank records
was assumed by Congress in enacting the Bank Secrecy
Act, the expressed purpose of which is to require records
to be maintained beesuse they “have a high degree of
usefulness in eriminal, tax, or regulatory investigations
or proceedings,” 12 U, 8 C, § 1829 (a)(2). Ci. Couchv.
United States, supra, at 335,

The depositor takes the risk, in revealing his affairs
to another, that the information will be conveyed by
that person to the government. United States v, White,
401 U, 8, 745, 751-752 (1971). This Court has held
repeatedly that the Fourth Amendment does not pro-
hibit the obtaining of information revealed to & third
party and conveyed by him to government authorities,
even if the information is revealed on the sssumption



?FII?B—-GPINIGN

-
” (o)

f HNI’I‘ED STJLTEH #, ]rﬂLL'ER.

that it will be used cmly i'm- a hnutad purpose and ﬂm
confidence placed in the third party will not be betrayed.
nited States v. White, supra, at 752; Hoffa v. United

tates, 385 U, B., at 302; Lopez v. Uﬂitud States, 373
U. 8. 427 (1068).

This analysis is not changed by the mandate of the
Bank Secrecy Aet that records of depositors' transactions
be maintained by banks. In California Bankers Asen. v.
Bhulte, supra, at 52-53, we rejected the contention that
banks, when keeping records of their depositors’ trans-
actions pursuant to the Act, are soting solely as agents
of the government. But, even if the banks could be
said to have been acting lolely 8 government agents in
transeribing the necessary information and complying
without protest with the requirements of the subpoenas,
there would be no intrusion upon the depositors’ Fourth
Amendment rights, See Osborn v, United States, 38§
U. S. 323 (1066); Lewis v, United States, 385 U, 8. 208
(1066). This may be an unattractive role for nationally
regulated banks to play, but that is a question for the
legislature, rather than a matter of constitutional right.
In enacting the Bank Secrecy Act, Congress has indi-
cated its decision that the role is proper.

1

. Bince no Fourth Amendment interests of the depositor
are implicated here, this case is governed by the general
rule that the issuance of s subpoena to a third party
to obtain the records of that party does not violate
the rights of a defendant, even if & criminal prosecution
is contemplated at the time the subpoens is issued
California Bankers Asen. v. Shultz, 418 T. 8, st 53;
Donaldson v, United States, 400 U. 8. 517, 537 (1971)
{Dwglaa J., concurring), Under these pnndplas, it

ﬁamlymledlbefmihepmngenfthem
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Becreey Act, that an Internal Revenue Service sumimons
directed to a third-party bank does not wviolate the
Fourth Amendment rights of a depositor under investigs-
tion. Bee Firsl National Bank v. United States, 267 U. 8.
578 (1023), aff'g, 205 F, 142 (8D Als. 1024). See also
California Bankers Aasn, v, Shultz, supra, at 53; Donald-
son v, United States, 400 U, 8., at 522,

Many banks traditionally kept pertnanent records of
their depositors’ aceounts, although not all banks did so
and the practice waa declining in recent years. By re-
quiring that such records be kept by all banks, the Bank
Secrecy Act is not a novel means designed to eireum-
vent established Fourth Amendment rights, It is merely
an attempt to facilitate the use of s proper and long-
standing law enforcement technique by insuring that
records are available when they are needed *

We hold that the Distriot Court correctly denied re-
spondent’s motion {0 suppress, since he possessed no
Fourth Amendment interest that could be vindicated by
a challenge to the subpoenas,

] v
Respondent eontends not only that the subpoenaa

* Petitioner does not contend thet the subpoenas infringed upon
his First Amendrent rights. There was o hlsnker reporting re-
guiremant of the sort we addressed jn Buckey v. Valeg, — U, 8.
—— {1876), dlip op., &t 54489, nor any allegation of an improper
inquiry into protected mssociationsl activities of the sort presentad
in Enstlend v. Umiled Servicemon's Fund, 421 T. 8. 481 (1975).

We are not confronted with & situstion in whish the Governmemt,
through “unreviewed evecutive discration.® has msde a wide-ranging
inquiry thst unneeessanly "“ouches opon mumate aress of an
individual's personal affaire.” Californic Bankers Asem. v. Shulte,
supra, at 75-70 (Fowmwy, J., concurring). Here the Govermment
has exercised ita powers through parrowly direeted subpoenss ducer
tecum subjeet to the legal resteaintz attendami to soch process.
Sea Pari IV, infro.
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duces tecum directed against the banks infringed his
Fourth Amendment rights, but that a subpoena issued
to a bank to obtain records maintained pursuant to the
Act is subject to more stringent Fourth Amendment re-
quirements than is the ordinary subpoena. In making
this assertion he relies on our statement in California
Bankers Assn., supra, st 52, that access to the records
maintained by banks under the Act was to be controlled
by “existing legal process.”

In Oklahoma Press Publishing Ca. v. Walling, 327 U, 8.
186, 208 (1048), the Court said that “the Fourth
[Amendment], if applicable [to subpoensas for the pro-
duction of business records and papers], at the most
guards against abuse only by way of too much indefinite-
ness or breadth in the things required to be ‘particularly
described,’ if also the inquiry i& one the demanding
sgency is authorized by law to make and the materials
gpecified are relevant.” See also [United States v.
Diontgio, 410 U, 8, 1, 11-12 (1973). Respondent, citing
United States v. United States District Court, 407 U, 8,
297 (1973), in which we discussed the application of
the warrant requirements of the Fourth Amendment to
domestic seourity surveillance through electronie eaves-
dropping, suggests that greater judicial serutiny, equiv-
alent to that required for a search warrant, is neces-
sary when a subpoena is to be used to obtain bank
records of a depositor's account, But in California
Bankers Asen., supra, at 52, we emphasized only that
acoess to the records was to be in accordance with “exist-
ing legal process.”” There was no indication that s new
rule was to be devised, or that the traditional distinetion
between a search warrant and a subpoena would not be
recognized.*

" A mbporna duces tecum issued to obtain recorde is subject to
po more stringent Fourth Amendinent requirements than i the
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In any event, for the reasons stated above, we hold
that respondent lacks the requisite Fourth Amendment
interest to challenge the validity of the subpoenas,

v

The decision of the Court of Appeals is reversed. The
Court deferred decision on whether the trial eourt had
improperly overruled respondent’s motion to suppress
distillery apparatus and raw material seized from a rented
truck. We remand for disposition of that issue,

So ordered.

ordinary subpoens. A search warrant, in contrast, is issuable only
pursusnt to prior judicial spproval and suthoriees government ofi-
vers to seise evidence without requiring enforoement through the
oourts, See United States v. Diowirio, 410 U. 8. 1, 9-10 (1973),
® There is no ocoasion for us to sddress whether the subposnas
oomplied with the requirements outlined in Walling. The banks
upon which they were served did not contest their validity,
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Respondent was convieted of possessing an unregis-
tered still, carrying on the business of a distiller without
giving bond and with intent to defraud the Government
of whiskey tax, possessing 175 gallons of whiskey upon
which no taxes had been paid, and conspiring to defraud
the United States of tax revenues. 18 U, 8. C. §371;
26 U. 8, C. §5170, 5205, 5601 ef seq. Prior to trial
respondent moved to suppress copies of checks and other
bank records obtained by means of allegedly defective
subpoenss duces tecum served upon two banks at which
he had accounts. The records had been maintained by
the banks in compliance with the requirements of the
Bank Secrecy Act of 1070, 12 U. 8, C. § 1829 (d).

The District Court overruled respondent’s motion to
suppress and the evidence was admitted. The Court of
Appeals for the Fifth Circuit reversed on the ground
that a depositor's Fourth Amendment rights are violated
when bank records maintained pursuant to the Bank
Secrecy Act are obiained by means of a defective sub.
poena. It held that any evidence so obtained must be
suppressed. Since we find that respondent had no pro-
tectable Fourth Amendment interest in the subpoenasd
documents, we reverse the decision below,
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I

On December 18, 1972, in response to an informant's
tip, a deputy sheriff from Houston County, Ga., stopped
& van-type truck occupied by two of respondent’s alleged
coconspirators, The truck contsined distillery appa~
ratus and raw material. On January 9, 1973, a fire broke
out in a Kathleen Ga., warchouse rented to respondent.
During the bleze firemen and sheriff department officials
discovered & 7,500 gallon-capacity distillery, 175 gallons
of nontax-paid whiskey, and related paraphernalia.

Two weeks later agents from the Treasury Depart-
ment's Aleohol, Tobacco & Firearms Unit presented
grand jury subpoenas issued in blank by the clerk of the
Distriet Court, and completed by the United States
Attorney’s office, to the presidents of the Citizens &
Southern Bank of Warner Robins and the Bank of
Byron, where respondent maintained accounts, The
subpoenas required the two presidents to appear on
January 23, 1073, and to produce

“gll records of accounts, i e, savings, checking,
loan or otherwise, in the name of Mr. Mitch Miller
[respondent), 3850 Mathis Street, Macon, Ge.
and/or Mitch Miller Associates, 100 Executive
Terrace, Warner Robins, Ga., from October 1, 1872,
through the present date [January 22, 1873, in the
case of the Bank of Byron, and January 28, 1878,
in the case of the Citizens & Southern Bank of
Warner Robins].”

The banks did not advise respondent that the subpoenas
had been served but ordered their employees to make the
records available and to provide copies of any documents
the agents desired. At the Bank of Byron, an agent was'
shown miecrofilm copies of the relevant checks and pro-
vided with copies of one deposit slip and two checks.
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At the Citizens & Southern Bank microfilm records alsa
were shown to the agent, and he was given copies of
the records of respondent’s account during the applicable
period, These included all checks, deposit slips, two
financial statements and three monthly statements, The
bank presidentz were then told that it would not be
neeegeary to appear in person before the grand jury.

The grand jury met on February 12, 1873, 18 days
after the return date on the subpoenas. Respondent and
four others were indicted. The overt acts alleged to
have been committed in furtherance of the conspiracy
included three financial transactions—the rental by re-
spondent of the van-type truck, the purchase by respond-
ent of radio equipment, and the purchase by respondent
of a quantity of sheet metal and metal pipe. The record
does not indicate whether any of the bank records were
in fact presented to the grand jury, They were used in
the investigation and provided “one or two" investiga-
tory leads. Copies of the checks also were introduced
at trial to establish the overt acts described above.

In his motion to suppress, denied by the Distriet Court,
respondent contended that the bank documents were il-
legally seized. It was urged that the subpoenas were
defective because they were issued by the U. 8. Attorney
rather than a court, no return was made to a court, and
the subpoenas were returnable on a date when the grand
jury was not in session. The Court of Appeals reversed.
500 F. 2d 751 (1074), Citing the prohibition in Boyd v.
United States, 116 T, 8. 616, 822 (1888), against “com-
pulsory production of a man’'s private papers to estab-
lish a eriminal charge against him,” the court held that
the government had improperly cireumvented Boyd's
protections of respondent’s Fourth Amendment right
against “unreasonable searches and seizures” by “first
requiring & third party bank to copy all of its depositors’
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personal cheeks and then, with an improper invocation of
legal process, calling upon the bank to allow inspection
and reproduction of those copies.” 500 F. 2d, at 757. The
court acknowledged that the recordkeeping requirements
of the Bank Secrecy Act had been held to be constitu-
tional on their face in California Bankers Assn. v. Shults,
418 U, 8, 21 (1074), but noted that acoess to the records
was to be controlled by “existing legal process.” Id,, at
52, The subpoenas issued here were found not to consti-
tute adequate “legal process” The faot that the bank
officers cooperated voluntarily was found to be irrelevant,
for “he whose righte are threatened by the improper dis-
elosure here was a bank depositor, not a bank official.”
500 F. 2d, at 756.

The Government contends that the Court of Appeals
erred in three respects: (i) in finding that respondent had
standing to challenge the validity of the subpoenns duces
tecum through his motion to suppress; (ii) in holding
that the subpoenss were defective; and (iii) in deter-
mining that suppression of the evidence obtained was
the appropriate remedy if & constitutional violation did
take place.

We find that there was no intrusion into any area in
which respondent had a protected Fourth Amendment
interest and that the Distriot Court therefore correctly
denied respondent's motion to suppress. Because we
reverse the decision of the Court of Appeals on that
ground alone, we do not reach the Government's latter
two eontentions,

II

In Hoffa v. United States, 385 U. 8. 208, 301-302
(1966), the Court said that “no interest legitimately pro-
tected by the Fourth Amendment” is implicated by gov-
ernmental investigative activities unless there is an in-
trusion into & zone of privacy, into “the security a man
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relies upon when he places himself or his property within
a constitutionally protected area,” The Court of Ap=
penls, as noted sbove, assumed that respondent had the
necessary Fourth Amendment interest, pointing to the
language in Boyd v. United States, 116 U. 8. at 622,
which deseribes that Amendment’s protection against
the “compulsory production of a man's private papers.”*
We think that the Court of Appeals erred in finding the
subpoenaed documenta to fall within a protected zone of
privacy.

On their face, the documents subpoenaed here are not
respondent's “private papers.” TUnlike the claimant in
Boyd, respondent can assert neither ownership nor pos-
sestion. Instead, these are the business records of the
banks. As we said in Californig Bankers Agsn. v. Shultz,
416 T, B., at 4840 “[blanks are . . . not . . . neufrals in
transactions involving negotiable instruments, but parties
to the instruments with a substantial stake in their con-
tinued availability and acceptance,” The records of re-
gpondent's accounts, like “all of the records [which are
required to be kept by the Bank Secrecy Aet,] pertain to
transactions to which the bank was iteelf a party.” Id,,
at 52,

Respondent argues, however, that the Bank Becrecy
Act introduces a factor that makes the subpoena in this
cage the funetional equivalent of a search and seizure of
the depositor's “private papers.” We have held, in Cali-
fornia Bankers Assn., v, Shultz, supra, at 54, that the
mere maintenance of records pursuant to the require-
ments of the Act “invade[s] no Fourth Amendment right
of any depositor.” But respondent contends that the

1 The Fourth Amendment implications of Boyd as it applies to
subpoenna duces fecum have bemn undercut by more recont cases,
Fisker v, Untled States, — U, 5, — (1978}, slip op,, 6t 15, B
Infra, at ———,
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combination of the recordkeeping requirements of the
Act and the issuance of a subpoena® to obtain those
records permite the Government to ciroumvent the re-
quirements of the Fourth Amendment by allowing it to
obtain & depositor's private records without complying
with the legal requirements that would be applicahle had
it proceeded against him direetly, Therefore, we must
address the question whether the compulsion embodied in
the Bank Secrecy Aot aa exercieed in this casc creates
a Fourth Amendment interest in the depositor where
none existed before. This question was expressly re-
gerved in California Bankers Assn., supra, at 53-54 &
n. 24,

Respondent urges that he has a Fourth Amendment
interest in the records kept by the banks because they
are merely copies of personal records that were made
available to the banks for a limited purpose and in
which he has a reassonable expeetation of privacy. He
relies on this Court's statement in Katz v. United Siates,
380 T. 8. 847, 353 (1047), quoting Warden v. Hayden,
387 U, & 304 (1967), that “we have . , . departed from
the narrow view” that “property interests control the
right of the Government to search snd seize,” and that
a “search and seizure” become unreasonsble when the

* Respoudent sppesrs to confend thst = depomtor’s Fourth
Amendment imterest comes into play only when a defective sub-
posns i5 uzed to obiain records kept pursusnt to the Act, We zes
no reason why the existence of 2 Fourth Amendment interssi turns
on whether the subpoemna iz defertive., Therefore, we do oot limit
our considerstion tn the situation in whirh thers & an allaged defect
in the subpoens served on the hank.

*1t is not dlesr whether respondent refers 1o atiempis to obtain
private documents through 2 subpoens issued directly to the de-
poator or throagh & seerch pursuant to s warment. The guestion
whether persomal business resords mey be seized pursant to &
valid warrant @ before this Court in Neo. 7416846, Andreson v.
Marylond.
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Government's aotivities violate “the privacy upon which
[ person] justifiably relie[s].” But in Katz the Court
also stressed that “[wlhat a person knowingly exposes
to the public . . . is not a subject of Fourth Amendment
protection.”” Jd.,, at 351. We must examine the nature
of the particular documents sought to be protected in
order to determine whether there s a legitimate “ex-
pectation of privacy” econcerning their contents, See
Couch v. United States, 408 U, 8, 322, 335 (1973).

Even if we direct our attention to the original checks
and deposit slips, rather than to the microfilm copies
actually viewed and obtained by means of the subpoena,
we perceive no legitimate “expectation of privecy” in
their contents. The checks are not confidential com-
munications but negotinble instruments to be used in
commercial transactions,  All of the documents obtained,
including financial statements and deposit slips, contain
only information voluntarily conveyed to the banks and
exposed to their employees in the ordinary course of
bueiness. The lack of any legitimate expectation of
privacy concerning the information kept in bank records
was assumed by Congress in enacting the Bank Secrecy
Act, the expressed purpose of which is to require records
to be maintained because they “have a high degree of
usefulness in criminal, tax, or regulatory investigations
or proceedings.” 12 U. B8, C, § 1820 (a)(2). Cf. Couch v.
United States, supra, at 335,

The depositor takes the risk, in revealing his affairs
to another, that the information will be conveyed by
that person to the government. United States v, White,
401 U, B. 745, 751-752 (1871). This Court has held
repeatedly that the Fourth Amendment does not pro-
hibit the obtsining of information revealed to a third
party and conveyed by him to government authorities,
even if the information is revealed on the assumption
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that it will be used only for a limited purpose and the
confidence placed in the third party will not be betrayed.
United States v. White, supra, at 752; Hoffa v. United
States, 385 U. 8., at 302; Lopez v. United States, 373
U, 8. 427 (1983).

This analysis is not changed by the mandate of the
Bank Secrecy Act that records of depositors’ transactions
be maintained by banks. In California Bankers Assn, v.
Shultz, supra, at 52-53, we rejected the contention that
banke, when keeping records of their depositors’ trans-
actions pursuant to the Act, are acting solely as agents
of the government. But, even if the banks could be
gald to have been acting solely as government agents in
transcribing the necessary information and complying
without protest * with the requirements of the subpoenas,
there would be no intrusion upon the depositors’ Fourth
Amendment rights. Bee Osborn v, United States, 385
1, 8. 323 (1866); Lewts v. United States, 385 U. B, 208
{1966).

111

Sinee no Fourth Amendment interests of the depositor
are implicated here, this case is governed by the general
rule that the issuance of a subpoena to a third party
to obtain the records of that party does not violate
the rights of & defendant, even if & eriminal prosecution
is contemplated at the time the subpoena is issued,
California Bankers Assn. v, Shults, 416 U. 8, at 53;
Donaldsan v. United States, 400 U. 8, 517, 537 (1071)
(Douglas, J,, coneurring). Under these principles, it
was firmly settled, before the passage of the Bank
Seorecy Aet, that an Internal Revenue Service summons
directed to & third-party bank does not vielate the

*Nor did the banks notify respondent, a negleot without legul
consequences here, however unattractive it may be,
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Fourth Amendment rights of a depositor under investiga-
tion. See First National Bank v. I'nited States, 267 U, 8.
576 (1025), afi'g, 205 F. 142 (SD Ala. 1924), See also
California Bankers Assn, v, Shultz, supra, at 53; Donald-
son v. United States, 400 U, 8., at 522,

Many banks traditionally kept permanent records of
their depositors’ aceounts, although not all banks did so
and the practice was declining in recent years. By re-
quiring that such records be kept by all banks, the Bank
Secrecy Act i8 not a novel means designed to circum-
vent established Fourth Amendment rights. It is merely
an attempt to facilitate the use of a proper and long-
standing law enforcement technique by insuring that
records are available when they are needed.

We hold that the Distriet Court correctly denied re-
spondent’s motion to suppress, since he possessed no
Fourth Amendment interest that could be vindieated by
a challenge 10 the subpoenas,

IV

Regpondent contends not only that the subpoenas
duces tecum directed against the banks infringed his

% Petitionar does not contond that the subpoemas infringed upen
his First Amendment rights. There was no blaoker reporting re-
quirement of the sort we sddressed in Buckley v, Vefeo, — T, 8.
— (1876}, alip op,, at 5469, nor any allegation of an improper
inquiry into protected associationsl activitics of the sort presented
in Eastland v, Untted Serviceman’s Fund, 421 U, 8. 481 (1875).

We are oot confronted with a situation in which the Government,
through “unreviewed eyecutive discretion,” has made a wide-ranging
mguiry that unneeessarily “touches upon intimate areas of an
individunl's personal affsirs.”’ California Bankers Assn, v. Shulfs,
supra, st 78-79 (Powmryr, J., concurring]. Here the Government
has exercised its powers through narrowly directed subpoenas duces
fecum subject to the legal restraints sttendant to such process,
Bee Part IV, infrao.



T-11T—OFINION
10 UNITED STATES v. MILLER

Fourth Amendment rights, but that a subpoena issued
to & bank to obtain records maintained pursuant to the
Act is subject to more stringent Fourth Amendment re-
quirements than is the ordinary subpoena. In making
this assertion he relies on our statement in California
Bankers Assn,, supra, at 52, that access to the records
maintained by banks under the Act is to be controlled
by "existing legal process.”

In Oklahoma Press Publishing Co, v. Walling, 327 U. 8.
186, 208 (1946), the Court said that “the Fourth
[Amendment], if applicable [to subpoenas for the pro-
duction of business records and papers], at the most
guards against abuse only by way of too much indefinite-
ness or breadth in the things required to be ‘partioularly
deseribed,’ if also the inquiry is one the demanding
agency is authorized by law to make and the materials
specified are relevant.” See also United States v,
Dionisio, 410 U, 8, 1, 11-12 (1873). Respondent, citing
United States v, United States District Court, 407 U, &
207 (1073), in which we disoussed the applieation of
the warrant requirements of the Fourth Amendment to
domestic security surveillance through electronic eaves-
dropping, suggeats that greater judicial serutiny, equiv-
alent to that required for a search warrant, is neces-
sary when a subpoena is to be used to obtain bank
records of a depositor's seeount, But in California
Bankers Asen,, supra, at 52, we emphasized only that
nocess to the records was to be in accordance with “exist-
ing legal process.” There was no indication that a new
rule was to be devised, or that the traditional distinetion
between a search warrant and a subpoena would not be
recognized.”

* A subpoenn duces fecum lssued to obtain records Is subjuct to
no more stringent Fourth Amendment requirements than js the
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In any event, for the reasons stated above, we hold
that respondent lacks the requisite Fourth Amendment
interest to challenge the validity of the subpoenas.”

v

The decision of the Court of Appeals is reversed. The
court deferred decision on whether the trial court had
improperly overruled respondent's motion to suppress
distillery apparatus and raw material seized from a rented
truck. We remand for disposition of that issue.

So ordered.

ordinary subpoens. A eearch warrsnt, in contrast, 5 issushle only
pursuant to prior judicial approval and suthorizes government offi-
cers lo geize evidence withoot requiring emforcemont throngh the
courts, Bee ['nited Stater v, Diomisio, 410 T. B. 1, 8-10 (1973).
" There is no oocason for ns to sddress whether the subpoenss
complied with the requirements cutlived in Walling. The banks
upon which they were served did not contest their validity.
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Respondent was convicted of possessing an unregis-
tered still, carrying on the business of a distiller without
giving bond and with intent to defraud the Government
of whiskey tax, possessing 175 gallons of whiskey upon
which no taxes had been paid, and conspiring to defraud
the United States of tax revenues. 28 U. 8. C. § 5179,
5205, 5601 et seq.; 18 U, 8, C. §371. Prior to trial
respondent moved to suppress copies of checks and other
bank records obtained by means of allegedly defective
subpoenas ducea tecum served upon two banks at which
he had socounte, The records had been maintained by
the banks in compliance with the requirements of the
Bank Beorecy Apt of 1870, 12 T, 8. C. § 1826b (d).

The District Court overruled respondent's motion to
suppress and the evidence was admitted. The Court of
Appeals for the Fifth Circuit reversed on the ground
that a depositor’s Fourth Amendment rights are violated
when bank records maintained pursuant to the Bank
Secrecy Act are obtained by means of & defective sub-
poena. It held that any evidence so obtained must be
suppressed, Since we find that respondent had no pro-
tectable Fourth Amendment interest in the subpoenaed
doouments, we reverse the decision below.
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I

On December 18, 1972, in response to an informant's
tip, & deputy sheriff from Houston County, Ga., stopped
& van-type truck occupied by two of respondent’s alleged
co-eonspirators. The truck contained distillery appa-
ratus and raw material. On January 8, 1073, a fire broke
out in a Kathieen, Ga., warchouse rented to respondent.
During the blaze firemen and sheriff department officials

“discovered a 7,500 gallon-capacity distillery, 175 gallons
“of nontax-paid whiskey, and related paraphernalia.

Two weeks later agents from the Treasury Depart-
ment's Aloohol, Tobaceo & Firearms TUnit presented
grand jury subpoenas issued in blank by the clerk of the
District Court, and completed by the United States
Attorney’'s office, to the presidents of the Citizens &
Southern National Bank of Warner Robins end the Bank
of Byron, where respondent maintained acecounts. The
subpoenas required the two presidents to appear on
January 24, 1973, and to produce,

“gll records of accounts, i. e., savings, checking,
loan or otherwise, in the name of Mr, Mitch Miller
[respondent], 3850 Mathis Street, Macon, Ga.
and/or Mitch Miller Associates, 100 Executive
‘Terrace, Werner Robins, Gs., from Oetober 1, 1072,
through the present date [Janusry 22, 1078, in the
case of the Bank of Byron, and January 28, 1078,
in the case of the Citizens & Southern National Bank
of Warner Robins).”

‘The banks did not advise respondent that the subpoenas
had been served but ordered their employees to make the
tecords available and to provide eopies of any documents
the agents desired. At the Bank of Byron, an agent was
shown microfilm records of the relevant account and pro-
vided with copies of pne deposit slip and one or two checkg,
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At the Citizens & Southern National Bank mierofilm rec-
ords aleo were shown to the agent, and he was given copies
of the records of respondent’s account during the appli-
cable period. These included all checks, deposit slips, two
finanrial statemente and three monthly statements. The
bank presidents were then told that it would not be
necessary to appear in person before the grand jury.

The grand jury met on February 12, 1973, 19 daye
after the return date on the subpoenas. Respondent and
four others were indicted. The overt acts alleged to
have been committed in furtherance of the conspirgcy
included three financial transactions—the rental by res
spondent of the van-type truck, the purchase by respond.
ent of radio eqguipment, and the purchase by respondent
of & quantity of sheet metal and metal pipe. The record
does not indicate whether any of the bank records were
in fact presented to the grand jury. They were used in
the investigation and provided “one or two” investiga-
tory leads. Copies of the checks also were introduced
gt trial to establish the overt acts described above.

In his motion to suppress, denied by the District Court,
respondent contended that the bank documents were il-
legally seized, It was urged that the subpoenss were
defective because they were issued by the U, 8. Attorney
rather than a court, no return was made to a court, and
the subpoenas were returnable on & date when the grand
jury was not in session, The Court of Appeals reversed.
500 F. 2d 751 (1074), Citing the prohibition in Boyd v.
United States, 118 U, 8, 616, 622 (1888), against “com-
pulsory production of a man's private papers to estab-
lish & criminal charge against him," the court held that
the government had improperly circumvented Boyd's
protections of respondent's Fourth Amendment right
against “unreasonable searches and seizures” by “first
requiring & third party bagk ta copy sll of its depositors’
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personal checks and then, with an improper invocation of
legal process, calling upon the bank to allow inspection
and reproduction of those copies.”” 500 F. 2d, at 757. The
eourt acknowledged that the recordkeeping requirements
of the Bank Secrecy Act had been held to be constitu-
tional on their face in California Bankers Assn. v. Shults,
418 U, B. 21 (1074), but noted that access to the records
was to be controlled by “existing legal process.” Ses id.,
at 52. The subpoenas issited here were found not to con-
stituie adequate “legal process.” The fact that the bank
officers cooperated voluntarily was found to be irvelevant,
for “he whose rights are threatened by the improper dis-
¢losure here was g bank depositor, not a bank official”
500 F. 2d, at 758,

The Government contends that the Court of Appeals
erred in three respeets: (i) in finding that respondent had
the Fourth Amendment interest necessary to entitle
him to challenge the validity of the subpoenas duces
tecum through his motion to suppress; (ii) in holding
that the subpoenas were defective; and (iil) in deter-
mining thet suppreseion of the evidence obtained was
the appropriate remedy if a constitutional violation did
take place.

We find that there was no intrusion into any area in
which respondent hed a protected Fourth Amendment
interest and that the District Court therefore correctly
denied respondent’s motion to suppress. Becaunse we
reverse the decision of the Court of Appeals on that
ground alone, we do not reash the Government's latter
two contentions.

gt &

In Hoffa v. United States, 385 U. B. 203, 301-302
{1066), the Court said that “no interest legitimately pro-
tected by the Fourth Amendment” is implicated by gov-
emmental investigative activifies unlegs there is an in-
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trusion into a zone of privacy, into “the security a man
relies upon when he places himself or his property within
a constitutionally protected area.” The Court of Ap-
peals, as noted above, assumed that respondent had the
necessary Fourth Amendment interest, pointing to the
language in Boyd v. United States, 116 U, 8., at 622,
which describes that Amendment's protection against
the “compulsory production of a man's private papers.” *
We think that the Court of Appeals erred in finding the
subpoenaed documents to fall within & protected zone of
privacy.

On their face, the documents subpoenaed here are not
respondent’s “private papers.” Unlike the claimant in
Boyd, respondent can assert neither ownership nor poss
session, Instead, these are the business records of the
banks, As we said in California Bankers Assn. v. Shults,
418 U. 8., at 48-49, “[blanks are . ., not , , , neutrals in
transactions involving negotiable instruments, but parties
to the instruments with a substantial stake in their con-
tinued availability and acceptance.” The records of re-
epondent’s accounts, like “all of the records [which are
required to be kept pursuant to the Bank Secrecy Act,]
pertain fo transactions to which the bank was itself a
party.” Id, at 52,

Respondent argues, however, that the Bank Secrecy
Aot introduces a factor that makes the subpoena in this
case the functional equivalent of a search and seizure of
the depositor's “private papera,” We have held, in Calis
fornia Bankers Assn, v. Shultz, supra, at 54, that the
mere maintenance of records pursuant to the require-
ments of the Aet “invads[s] no Fourth Amendment right
of any depositor,” But respondent contends that the

*The Fourth Amendment implientions of Boyd ss it sapplies 1o
subpoenns ducer tecum have besn undercut by more recent cases,
Figher v, United States, — U, 8, — :[lﬁ'i"ﬂ],ﬂi?up,ltlﬁ. Bee
infra, st 10,
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combingtion of the recordkeeping requirements of the
Act and the issuance of a subpoena® to obtain those
records permite the Government to cireumvent the re-
quirements of the Fourth Amendment by allowing it to
obtain a depositor's private records without complying
with the legal requirements that would be applicable had
it proceeded against him directly.' Therefore, we must
address the question whether the compulsion embodied in
the Bank Secrecy Act ss exercised in this case creates
s Fourth Amendment interest in the depositor where
none existed before, This question was expressly re-
served in California Bankers Aem., supra, at 53-54 &
n. 24,

Respondent urges that he has a Fourth Amendment
interest in the records kept by the banks because they
are merely copies of personal records that were made
available to the banks for a limited purpose and in
which he has a reasonable expectation of privacy. He
relies on this Court’s statement {n Katz v, United States,
380 U. 8. 847, 383 (10687), quoting Warden v. Hayden,
387 U. B. 204, 304 (1967), that "we have . . . departed
from the narrow view" that “ ‘property interests control
the right of the Government to search and seize’” and
that & “search and seizure” become unreasonable when

I Respondent appears to contend that n depositor's Fourth
Amendment interest comes into play only when a defective sub-
poens is used to obtain records kept pursuant to the Aet. Wa see
no reason why the existence of 8 Fourth Amendment interest turns
on whether the subpoena is defertive. Therefore, we do not limit
our consideration to the situation in which there is an alleged defect
in the subpoena served on the bank,

"1t is not clear whether respondent refers to attempts to obtain
private documents through & subpoens issued directly to the de-
positor or threugh & search pursusnt to a werrant. The question
whether personal business records may be seized pursuant to
valid warrant is before this Coprt in No. 741648, Andresen v.
Maryland.



T+ 1HN-OPINTON
UNITED STATES v. MILLER 7

the Government's activities violate “the privacy upon
which [a person] justifiably relie[s].” But in Katz the
Court also stressed that "[w]hat a person knowingly ex-
poses to the publie . , . is not & subject of Fourth Amend-
ment protection,” Jd., at 351. We must examine the
nature of the particular documents sought to be protected
in order to determine whether there ia & legitimate “ex-
pectation of privacy” coneerning their contents. Cf.
Couch v. United States, 408 U. 8. 322, 335 (1973).

Even if we direct our attention to the original checks
and deposit slips, rather than to the microfilm ecopies
actually viewed and obtained by means of the subpoena,
we perceive no legitimate “expectation of privacy” in
their contents, The checks are not confidential com-
munications but negotiable instruments to be used in
commercinl transactions. All of the doeumenta obtained,
ineluding financial statements and deposit slipa, contain
only information voluntarily conveyed to the banks and
exposed to their employees in the ordinary course of
business, The lack of any legitimate expectation of
privacy concerning the information kept in bank records
was assumed by Congress in enacting the Bank Secrecy
Aot, the expressed purpose of which is to require records
to be maintained because they "have a high degree of
usefulness in eriminal, tax, and regulatory investigations
and proceedings.” 12 U. 8 C. §1820b.(s)(1), Cf
Couch v, United States, supra, at 336.

The depositor takes the risk, in revealing his affairs
to another, that the information will be conveyed by
that person to the government. United States v. White,
401 U, 8B, 745, 751- (1971). This Court haa held
repeatedly that the Fourth Amendment does not pro-
hibit the obtaining of information revealed to a third
party and conveyed by him to government authorities,
aven if the information is revesled on the assumptiom
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that it will be used only for & limited purpose and thé
confidence placed in the third party will not be betrayed.
Id, at 752; Hoffa v. United States, 385 U. B, at 302;
Lopes v. United States, 373 U, 8. 427 (1963).*

This analysis is not changed by the mandate of the
Bank Secrecy Aot that records of depositors’ transactions
be maintained by banks, In Colifornia Bankers Asan. V.
Bhults, supra, at 52-53, we rejected the contention that
banks, when keeping records of their depositors’ trans.
actions pursuant to the Act, are acting solely as agents
of the government, But, even if the banks could be
gaid to have been acting solely as government agents in
transeribing the necessary information and complying
without protest * with the requirements of the subpoenas,
there would be no intrusion upon the depositors' Fourth
Amendment rights. Bee Osborn v. United States, 385
U, 8. 823 (1068); Lewis v, United States, 385 T. 8. 206
(1p60).

I

Since no Fourth Amendment interests of the depositor
are implicated here, this case is governed by the general
rule that the issusnce of & subpoena to a third party
to obtain the records of that party does not violate
the rights of a defendant, even if a criminal prosecution
is contemplated at the time the subpoena is issued.
California Bankers Assn. v. Bhulte, 416 U, 8, at 53¢
Donaldson v, United States, 400 U, 8. 517, 537 {1871)
(Douglas, J., coneurring). Under these principles, it

4 We do not address here the question of evidentiary privileges,
such as thst protecting rommunications between an attorney and
his client. Cf. Pisher ¥ Uniled Stater, — U. 8, — (1978), slip
op., ot

" Nor did the bunks notify respondent, a negleet without legsl
ponsequences here, however unsttpactive it may be,
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v

Respondent contends not only that the subpoenas
duces tecum directed against the banks infringed his
Fourth Amendment rights, but that & subpoens issued
t0 a bank to obfain records maintained pursuant to the
Act is subject to more stringent Fourth Amendment re-
quirements than is the ordinary subpoena. In making
this sssertion he relies on our statement in California
Bankers Assn,, supra, at 52, that access to the records
maintained by banks under the Act is to be controlled
by "existing legal process.”

In Oklahoma Press Publishing Co. v, Walling, 327 U. 8.
186, 208 (1946), the Court said that “the Fourth
[Amendment], if applicable [to subpoenss for the pro-
duction of business records and papers], at the most
guards againgt abuse only by way of too much indefinite-
ness or breadth in the things required to be ‘partioularly
described,” if also the inquiry iz one the demanding
agency is suthorized by law to make and the materials
specified are relevant.” BSee also United Stotes v.
Dionisio, 410 T, 8, 1, 11-12 (1973). Respondent, citing
United States v. United States District Court, 407 U, 8,
207 (1072), in which we discussed the application of
the warrant requirements of the Fourth Amendment to
domestio security surveillance through electronie eaves-
dropping, suggests that greater judicial serutiny, equive
alent to that required for a search warrant, is neces-
sary when a subpoens is to be used to obtain bank
records of & depositor's aceount. But in California
Bankers Asim,, supra, at 52, we emphasized only that
access to the records was to be in accordance with "exist-
ing legal process”” Thers was no indication that a new
Tule was to be devised, or that the traditional distinction
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between a search warrant and a subpoena would not be
recognizsed.’

In any event, for the reasons stated above, we hold
that respondent lacks the requisite Fourth Amendment
interest to challenge the validity of the subpoenss*

v

The decigion of the Court of Appeals is reversed. The
court deferred decision on whether the trial court had
improperly overruled respondent’s motion to suppress
distillery apparatus and raw material seized from a rented
truck,. We remand for disposition of that issue.

8o ordered.

T A subpoens duces fecum isued to obtain records is subject te
no more gtringent Fourth Amendment requirements then i= the
ordinery subpoena. A search warrant, in contrast, is issuable only
pursuant to prior judieial approval and suthorises governmeni offi-
cers to seize evidence without requiring emforcement through the
courts. Bee [Unifed States v. Diomitio, rupro, at 9-10,

®There is no oocasion for us to address whether the sibpoenas
complied with the requirementa gutlined in Walling, The banks
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Respondent was convieted of possessing an unregis-
tered still, carrying on the business of a distiller without
giving bond and with intent to defraud the Government
of whiskey tax, possessing 175 gallons of whiskey upon
which no taxes had been paid, and eonspiring to defraud
the United States of tax revenues. 26 U, 8, C, §5179,
5205, 5601 et seq.; 18 T, 8. C., §37l. Pror to trial
regpondent moved to suppress copies of checks and othey
bank records obtained by means of allegedly defective
subpoenas dices fecum served upon two banks at which
he had seeounts. The records had been maintained by
the banks in compliance with the requirements of the
Bank Becrecy Act of 1070, 12 U, S, C. § 1820b (d).

The District Court overruled respondent’'s motion to
suppress and the evidence was admitted. The Court of
Appeals for the Fifth Circuit reversed on the ground
that a depositor's Fourth Amendment rights are viclated
when bank records maintsined pursuant to the Bank
Heerecy Act are obtained by means of a defective sub-
poena. It held that any evidence so obtained must be
suppressed, Sincs we find that respondent had no pro-
tectable Fourth Amendment interest in the subpoenaed
documents, we reverse the decision below,
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At the Citizens & Southern National Bank microfilm rec.
ords also were shown to the agent, and he was given copies
of the records of respondent’s aceount during the appli-
cable period. These included all checks, deposit slips, two
financial statements and three monthly statements, The
bank presidents were then told that it would not be
necessary to appear in person before the grand jury,

The grand jury met on February 12, 1073, 10 days
after the retiifn date on the subpoenns, Respondent and
four others were indicted. The overt acts alleged to
have been committed in furtherance of the conspiricy
ificuded ihfee financial transactions—the rental by fe-
apondent of the van-type truck, the purchase by respond-
ent of radio equipment, and the purchase by respondent
of a quantity of sheet metal and metal pipe, The record
dueumtindimt-pwbethermj'nfthuhmk records were
in fact presented to the grand jury. They were used in
the investigation and provided “one or two” investiga-
tory leads. Copies of the checks also were introduced
at trial to establish the overt scts described above,

In his motion to suppress, denied by the District Court,
respondent contended that the bank documents were il-
legally seized, It was urged that the subpoenas were
defective because they were issued by the U, 8. Attorney
rather than a court, no return wes made to a court, and
the subpoenas were returnable on a date when the grand
jury was not in session. The Cout of Appeals reversed,
500 F. 2 751 (1074). Citing the prohibition in Boyd v,
United States, 116 U, 8. 616, 622 (1888), against ‘com-
pulsory production of & man's private papers to estab-
lieh & eriminal charge against him,” the court held that
the government had improperly cireumvented Boyd's
protections of respondent’s Fourth Amendment right
against “unressonable searches and seizures” by “first
requiring a third party bank to copy all of its depositops’
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personal checks and then, with an improper invooation of
legal process, calling upon the bank to allow inspection
and reproduction of those copiea.” 500 F. 2d, at 757, The
eourt scknowledged that the recordkeeping requirements
of the Bank Secreey Act had been held to be constitu-
tional on their face in California Bankera Aesn, v. Shults,
416 U, 8. 21 (1974), but noted that access to the records
was to be controlled by “existing legal process,” Ses id.,
at 32. The subpoenas issuetd here were found not to con-
stitute adequate “legnl process.” The fact that the bank
officers cooperated voluntarily was found to be irrelevant,
for “he whose rights are threatened by the improper dis-
closure here was s bank depositor, not a bank official.”
B00 F. 2d, at 758.

The Government contends that the Court of Appeals
erred in three respecta: (1) in finding that respondent had
the Fourth Amendment interest necessary to entitle
hitn to challenge the validity of the subpoenas duces
tecum through his motion to suppress; (ii) in holding
that the subpoenas were defective; and (iii) in deter-
mining that suppression of the evidence obtained weas
the appropriate remedy if & constitutional violation did
teke place.

We find that there was no intrusion into any ares in
which respondent had s protected Fourth Amendment
interest and that the District Court therefore correetly
denied respondent’s motion to suppresa. Because we
reverse the decision of the Court of Appeals on that
ground alone, we do not reach the Government's latter
two contentions,

1I

In Hoffa v. United States, 3885 U. B. 203, 301-302
(1066), the Court said that “no interest legitimately pro-
tected by the Fourth Amendment” is implicated by gov=
ernmental investigative setivities unless there iz an in~
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brusion into a zone of privacy, into “the security a mati
relies upon when he places himself or his property within
a constitutionally protected area.” The Court of Ap-
peals, as noted above, assumed that respondent had the
necessary Fourth Amendment interest, pointing to the
language in Boyd v, Uhited States, 116 U. B, at 622,
which describes that Amendment's protection against
the “compulsory production of a man’s pkivaté phpers.”*
We think that the Court of Appeals erred in finding the
subpoensed documents to fall within & protested zone of

vacy.

On thelr face, the dooumenits subpoenaed here ate not
tespondent’s “private papers,” Unlike the claimant in
Boyd, respondent can assert neithet ownership nor pos-
session. Instead, these are the business records of the
banks, As we said in California Bankers Asen. v. Shults,
416 U, 8., at 48-40, “[blanks are . ., not . , . neutrals in
transactions involving negotiable instruments, but parties
to the instruments with a substantial stake in their con-
tinued availability and aceeptance.” “The records of re-
spondent’s accounts, like “all of the records [which are
required to be kept pursuant to the Bank Secrecy Aot,]
pertain to transactions to which the bank was itself a
party.” 1d,, at 52,

Responderit argues, however, that the Bank Secrecy
Act introduces a factor that makes the subpoena in this
case the functional equivalent of & search and seizyre of
the depositor’s “private papers.” We have held, in Cali-
fornia Bonkers Assm, v. Shultz, supra, st 54, that the
mere maintenance of records pursuant to the require-
ments of the Act “invade[e] no Fourth Amendment right
of any depositor.” But respondent contends that the

1The Fourth Amendment implications of Boyd as it applie to
subpoenss duces tecum have been undereut by more recent cases.
Fiaher v. United States, — U, B, — (1978), alip op., st 15, :Bee
{infra,at 10,
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combination of the recordkeeping requirements of the
Act and the issuance of a subpoena® to obtain those
records permits the Government to circumvent the res
quirements of the Fourth Amendment by allowing it to
obtain a depositor's private records without complying
with the legal requirements that would be applicable had
it proceeded against him directly.,' Therefore, we must
addresa the question whether the compulsion embodied in
the Bank Secrecy Act as exercised in this case creates
a Fourth Amendment interest in the depositor where
none existed before, This question was expressly re-
served in California Bankers Asen., supra, st 53-54 &
n. 24.

Respondent urges that he has a Fourth Amendment
interest in the records kept by the banks becanse they
are merely copies of personal records that were made
available to the banks for a limited purpose and in
which he has a reasonable expectation of privacy. He
relies on this Court's statement in Katz v. United States,
880 U. 8. 847, 853 (1067), quoting Warden v. Hayden,
887 U. 8. 204, 304 (1967), that “we have . , . departed
from the narrow view” that * ‘property interests control
the right of the Government to search and seize'” and
that a “search and seizure” become unreasonable when

* Respondent appears to contend that = depositor's Fourth
Amendment, Interest comes into play only when a defective sub-
poena i8 used to obtain records kept pursuant to the Aet, We ses
po reason why the existence of a Fourth Amendment interest turns
.ou whether the subpoens i defective. Thersfore, we do not limit
our consideration to the situation in which there is an alleged defect
in the subpoens served on the bank.

®Tt is not clear whether respondent refers to attempts to obtain
private douments through & subpoena issued directly to the de-
positor or through & pearch pursuant to 8 warrsnt, The question
whether personal business records may be seized pursuant to a
valid warrant is befors this Court in No. Td-1648, Angresen y.
Maryland.
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the Government's activities violate “the privaey upon
which [a person] justifiably relie[s].” But in Katz the
Court also stressed that “[w]hat a person knowingly ex-
poses to the public . . . is not & subject of Fourth Aniend-
ment protection,” [Id, at 351. We must examine the
nature of the particular documenta sought to be protected
in order to determine whether there is & legitimate “ex-
pectation of privasy” concerning their contents, CY.
Couch v. United States, 400 TU. 8. 322, 335 (1973).

Even if we direct our attention to the original checks
and deposit slips, rather than to the microfilm copies
actually viewed and obtained by means of the subpoena,
we perceive no legitimate “expectation of privacy” in
their contents. The checks are not confidential com-
munications but negotiable instruments to be used in
commercial transactions. All of the documents obtained,
ineluding financial statements and deposit slips, contain
only information voluntarily conveyed to the banks and
exposed to their employees in the ordinary course of
business, The lack of any legitimate expectation of
privacy coneerning the information kept in bank records
was sssutned by Congress in enacting the Bank Secrecy
Act, the expressed purpose of which is to require records
to be maintained because they “have s high degree of
nsefulness in criminal, tax, and regulatory investigations
and proceedings.” 12 U, 8. C. §1820b.(a)(1). Cf.
Couch v, United States, supra, at 335,

The depositor takes the risk, in revealing his affairs
to another, that the information will be conveyed by
that person to the government. United States v, White,
401 U. 8. 745, 751-752 (1971). This Court has held
repeatedly that the Fourth Amendment does not pro-
hibit the obtaining of information revealed to a third
party and conveyed by him to government suthorities,
even if the information is revealed on the assumption
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that it will be used only for a limited purpose and thé
confidence placed in the third party will not be betrayed.
Id., at 752; Hoffa v. United States, 385 U, 8., at 302}
Lopes v. United States, 373 U. 8. 427 (1963)*

This analysis is not changed by the mandate of the
Bank Secrecy Act that records of depositors’ transactions
be maintained by banks. In California Bankers Asen. v,
Shults, supra, at 52-53, we rejected the contention that
banks, when keeping records of their depositors' trans-
actions pursuant to the Act, are acting solely as agents
of the government. But, even if the banks could be
said to have been acting solely as government agents in
transeribing the neceseary information and complying
without protest * with the requirements of the subpoenas,
‘there would be no intrusion upon the depositors’ Fourth
Amendment rights. Bee Osborn v. United States, 385
U. 8, 823 (1066); Lewis v. United Btates, 385 U, S. 208

1(1966),
II1

Bince no Fourth Amendment interssts of the depositor
-pre implicated here, this case is governed by the general
rule that the issuance of a subpoena to & third party
‘to obtain the records of that party does nof viclate
‘the rights of a defendant, even if a oriminal prosecution
i contemplated at the time the subpoena is issued,
‘Californig Bankers Assn. v. Shults, 4186 U, £, at 53;
Donaldson v, United States, 400 U. 8. 517, 537 (1971)
(Douglas, J., concurring). Under thess principles, it

“We do not address here the question of evidentiary privileges,
such 28 thst protecting commumestions between an attorney and
his dient. Cf. Fisher v. United States, — U, 8, — (1978}, #lip

r O, &b —.
*Nor did the banks notify respondent, a neglect without legnd.
» gonsequences here, however unattractive it may -be, '



4-1170—OPINTON
UNTTED STATES y. MILLER 8

was firmly settled, before the passage of the Bank
Becrecy Act, that an Internal Revenue Service summons
directed to a third-party bank does not violate the
Fourth Amendment rights of a depositor under investiga-
tion. See First National Bank y. United States, 267 U. 3.
576 (1925), aff'g 205 F. 142 (SD Ala, 1924), See alsd
California Bankers Assn, v. Shultz, supra, at 53; Donald-
son v, United Stales, 400 U. S, at 5;; -

. Many banks traditionally kept permanent records of
their depositors’ accounts, although not all banks did s0
and the practice was declining in Tecent years. By re-
quiring that such records be kept by all banks, the Bank
Becrecy Aot is not a novel means designed to circum=-
vent established Fourth Amendment rights. It is merely
an attempt to facilitate the use of & proper and long-
standing law enforcement technique by insuring that
records are available when they are needed.’

We hold that the Distriet Court correctly denied re-
spondent’s motion to suppress, since he possessed no
Fourth Amendment interest that could be vindicated by
a challenge to the subpoenas,

® Petitioner does not contend that the subpoenss infringed upon
hiz First Amendment righta, There was no blanket reporting re-
quirement of the sort we addressed in' Buckley v, Valeo, — UL B,
— (1878), slip op., at 54-78, nor any allegation of an improper
inquiry into protested associational activities of the sort presented
in Eastlond v, U'nited Stotes Servicemen’s Fund, 421 U. 8, 491
(1976).

Wa are not confronted with & situation in which the Government,
through “unreviewed executive diserstion,” hes made s wide-ranging
inquiry that unneceszarily “touch[es] upon intimate arepa of an
individual's personal effaire.” Californic Bankers Asm v. Shulte,
suprg, at 78TO (PownLy, J., conourrdg). Hete the Government
has exercised its powers through natrowly directed subpoenss duces
tecum subject to the legal restraints attendant to such .provess,
"Bee Part IV, infra.
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v

Respondent contends not only that the subpoenag
duces tecum directed against the banks infringed his
Fourth Amendment rights, but that a subpoena issued
to & bank to obtain records maintained pursuant to the
Act is subject to more stringent Fourth Amendment re-
guirements than is the ordinary subpoena. In making
this assertion he relies on our statement in California
Bankers Assn., supra, at 52, that access to the records
maintained by banks under the Act is to be controlled
by “existing legal process.”" '
~ In Gklahoma Press Publishing Co. v. Walling, 327 U, B,
188, 208 (1046), the Court said that “the Fourth
[Amendment], if applicable [tp subpoenas for the pro-
duction of business records and papers], at the most
guards against abuse only by way of too much indefinite-
ness or breadth in the things required to be ‘particularly
described,’ if also the inguiry is one the demanding
agency is authorized by law to make and the materials
gpecified are relevant.” Bee also United Btates v.
Dionigio, 410 U, 8. 1, 11-12 (1973). Respondent, citing
United States v. United States District Court, 407 U, 8,
297 (1972), in which we discussed the application of
the warrant requirements of the Fourth Amendment to
domestie security surveillance through electronic eaves-
dropping, suggests that greater judicial serutiny, equiv-

" This case differs from Burrows v, Superior Court, 13 Cal, 3d
268, 520 P, 24 500, 118 Cal. REptr. 166 (1874), refied on by Mg, Jue-
TIcE BRENWAN in dissent, in that the bank reeords of respondent’s
aceounts were furnished in response fo “compulsion by legal proeees™
in the form of subpoenas duces teeum. The court in Burrows found
it “significant , . . that the baok [in that case] provided the state-
menta to the police in responsa to an informel oral request for
information.” 13 Cal. 3d, at 243, 520 P. 2d, at 588, 118 Cyl, Rptr.,
&% 160,
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alent to that required for a search warrant, is neces-
sary when a subpoena is to be used to obtain bank
records of s depositor’s mecount, But in California
Bankers Assn,, supra, at 52, we emphasized only that
access to the records was to be in accordance with “exist-
ing legal process.” There was no indication that a new
rule was to be devised, or that the traditional distinetion
between a search warrant and a subpoens would not be
recognized.’

In any event, for the ressons stated sbove, we hold
that respondent lacks the requisite Fourth Amendment
interest to challenge the validity of the subpoenas®

v

The judgment of the Court of Appeals is reversed. The
oourt deferred decision on whether the triel court had
improperly overruled respondent’s motion to suppress
distillery apparatus and raw material seized from a rented
truck,. We remand for disposition of that issue.

8o ordered.

& A subpoens duces ferum immied to obtain reconds is subject to
ro more stringent Fourth Amendment requirements than js the
prdinary subpoena. A search warrant, in contrast, is issusbie only
pursuant to prior judicial approval and suthorizes government offi-
shrs to seiye evidence without requiring enforcement through the
courts, See United Stotes v. Dionsio, supra, at 9-10.

i There is no oommsion for us to sddress whether the subposnas
pomplied with the requirements outlined in Walling. The baoke
"mpon: which they were served did oot comtest their validity,
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Rﬂspondenth?aa GEHViﬂfjﬂnfor possessing 175 gallons
of whiskey/apon which ne-tames had beea. paid /o Fmicd.
Prior to his trial, he moved to suppress copies of

his checks, deposit llipq/and other bank renurdq/ﬁeemad
to be incriminating. These records had been obtained by
subpoenas duces tecum/served upon two banks in which
respondent had accounts. The banks maintained sk these
records in accordance with the requiremant;/éf the Bank
Secrecy Act of 1970.

The District Court declined to suppress the records,
but the Court of Appeals reversed. It concluded that the
records had been obtained by defective subpoenas, thereby
viclating respondent's Fourth Amendment rights.

We take a different view. The records subpoenaed
were not respondent's private papers. Rather, they were
bus s records of the Efﬂff" Even with respect to the
original checks and deposit slips/copied by the banks,
respondent - having made these available to a third party,/
the=ds@iik - could have had no legitimate expectation of
privacy in their contents. The depositor takes the risk,



in revealing his affairs to aun:heq/in the course of
his commercial trmactinm,/thnt the information will
be conveyed to the government.

We conclude, therefore, that there was no intrusion
upon protected Fourth Amendment interests G;-;Eﬂpnnﬂant?/’
and that the District Court correctly denied respondent's
motion to suppress. Accordingly, we reverse the decision
of the Court of Appeals.

Mr, Justice Brennan and Mr. Justice Marshall have

filed dissenting opinions.
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dsspondent was coavicted for possessing 175 gallons
of whiskey upon which no taxes had been paid.

Prior to his trial, he moved to suppress coples of
his checks, deposit slips and other bank records deemed
to be incriminating. These records had beem obtained by
subpoenas duces tecum served upon two banks im which
respondent had accounts. The banks maintained that these
records in accordance with the requirements of the Bank
Secrecy Act of 1970.

The District Court declined to suppress the records,
but the Court of Appeals reversed. It concluded that the
records had been obtained by defective subpoenas, thereby
violating respondent's Fourth Amendment rights.

We take a different view, The records subpoenaed
were not respondent's private papers. Rather, they were
business records of the banks'. Even with respect to the
original checks and deposit slips copied by the banks,
respondent - having made these available to a third party,
the bank - could have had no legitimate expectation of
privacy in their contents. Tha depositor takes the risk,



in revealing his affairs to another in the course of
his commercial transactions, that the informatiom will
be coaveyed to the government.

We conclude, therefore, that there was no intrusion
upon protected Fourth Amendment interests of respondent,
and that the Distriet Court correctly demied respondent's
motion to suppress. Accordingly, we reverse the decision
of the Court of Appeals.

Mr. Justice Brennan and Mr. Justice Marshall have
filed dissenting opinioms.



. Suyreme Qonrt of the Hnited States
Washington, B. €. 20543 |
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JUSTICE LEWIS F FOWELL, JA.

Case held for No. 74-1179 U.S8, v. Miller

MEMORANDUM TO THE CONFERENCE:

No. 75-5425 Riddick vw. United States

The only question in thils case is that addressed by the
Court in Millexr: Whether a defendant can challenge the
admission Into evidence at trial of bank records subpoenaed
from a bank handling his financial transactions. In this
case, unlike Miller, the subpoenas were concededly in
compliance with Rule 17 of the Federal Rules of Criminal
Procedure. But, as we said in Miller (note 2):

'""We see no reason why the existence of a
Fourth Amendment interest turns on whether
the subpoena is defective. Therefore, we do
not limit our consideration te the situation
in which there is an alleged defect in the
subpoena served on the bank,"

CA8 refused to allow petiticner to challenge the introduction
of the subpoenaed evidence. I will vote to Deny certiorari.

L0,

L.F.P., Jr.

58
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