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Summary: Prior to the decision in Almedia-Sanchez, Border Patrol

agents observed traffic from fhe site of a fixed checkpoint 65 miles

i

The checkpoint was closed because of

mme

north of the Mexican border.

inclement weather. When/they observed a car with occupants of Mexican
descent pass by, they fgllowed and stopped it and, when questioning

revealed that the passengers were aliens illegally in the U.S., they
Ther care. el Ao coutralled
Pudz el V/:;i:fuqcaum #_Mai?fuyg

arrested the occupants.
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Resp, the driver of the car, was convicted of transporting
illegal aliens in violation of B8 U.S.C. 1324 (a) (2) and sentenced

to 4 years imprisonment in a trial occurring before Almeida-Sanchez

with his motion to suppress having been denied by the USDC. On

appeal, after the decision in Almeida, the 9th Circuit en banc

—— . )

reversed the conviction holding that the motion to suppress should
- —— "‘_‘—'—""l-n.._._.,___,___.,_._-___'_ -
be granted based on-thia Court's decision in Almeida since the

decision applied retroactively to roving patrels as in the present

i

case and since Almeida applies to Border Patrol stops of autos
even though not accompanied by a search so that "founded suspicion”
ﬁna required for the stop despite the language of B U.S.C. 135?{:}.
{1, The 5G now seeks cert to review the 9th Circuit's holding
arguing that Almeida is limituﬁ_;;_hcfdur-!u;;;hus pursuant to

B U.8.C. 1357 (a) (3) and does not apply to require a "founded
suspicion" in order to stop an auto to interrogate suspected

P

aliens as to legality of their presence in the U.S.

Facts and Contentions: Petr's sole argument is that Almeida

is limited to auto searches pursuant te 1357 (a) (3) and does not

apply to aute stops pursuant to 1357(a) (1). Section 1357 (a) (1)

e

1/The 8G recognizes that the immediate case presents the same question

as to the retroactivity of Almeida that is presented in his petition
in United States v. Peltier, No. 73-2000. However, because of the

quggsg_gf_;gggéggiggﬁgf the "stop/search” question presented in the
iqgg_%%gghpase, he specifically notes that he does not present or

Erfge e nonretroadtivity gueéstion in the _immedjate case. ([Pet. 8-
e o e R  — e -
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generally provides that an authorized Border Service cofficer has

— e S

the power without warrant "...to interrogate any alien or person

believed to be an alien as to his right to be or to remain in the

—— e i

United States." Unlike §1357(a) (3) construed in Almeida, it doces

not specifically apply to searches and it contains no limit to a

reasonable distance from the border.
i e
The 5G points out that the decision in the instant case is

in direct conflict with the 10th Circuit's decision in United

States v. Bowman, 487 F.2d 1229 limiting Almeida to §1357(a) (3)

searches and holding it inapplicable to §1357(a) (1) stops. He
states that many cases are pending in which this point of law
will be crucial and that the uncertainty resulting from the
split as to standards governing such stops has seriocusly under-
mined the Border Service's effectiveness.

On the merits, he points cut that Justice Powell's concurring
opinion in Almeida recogniz;d that "under appropriate limiting
circumstances there may exist a constitutlonally adeguate equivalent
of prcocbable cause..." to conduct vehicle searches. 413 U.S. at 279,

While he concedes that the stop in the instant case is a seizure

I e

——

under the Fourth Amendment, he argues that the intrusion involved
——

in a stop to determine legality of presence js sufficiently de

e —

e
minimis not to require prior judicial supervision and that the

presence of suspected aliens in the general area of the Mexican
e .

border is a sufficient circumstance to justify the stop. Cf.
- e = S - —




-4~

Terry v. Ohio, 392 U.S. 1, 22. He points out that 12,000 deportable

L S
aliens were apprehended at the fixed checkpoint in question in this

- —

case during 1973.

The 9th Circuit specifically rejected the result in Bowman and

held that Almeida applies to such stops focusing on language in the
decision referring to both stops and searches. See 413 U.S. at

268, 272, 274, It reasoned that the government under its argument

would be free to conduct stops anywhere in the country [since
"_.___-__‘-__'I-—-—'——-—

S

§1357 (a) (1) contains no distance limit] without real limit on their
power to do so. It reasoned that the correct standard for such
stops by border patrol agents is the same as that for police stops
generg;ly -- reasonable or founded suspicion ~-- and that the

presence of persons of Mexican descent 65 miles from the Mexican

e ——

R

border does not meet this standard. Cf. Au ¥i TLau v. INS, 445 F.2d

T —— ~ L]

217, 223 (D.C. Cir. 1971). Resp, who has filed a motion to proceed
IFP, argues generally as per the CA, noting that a contrary decision

would msﬁe all Mexican Americans subject to such searches, and

o — —e

concluding that the case is not certworthy because Bowman was so
cbviously wrong whereas the 9th Circuit here was so obviously
correct.

Discussion: There is a direct and irreconcilable conflict

between this case and Bowman, The point is of substantial

importance beth in the daily operation of the Border Service and



B
in a substantial number of lower court cases where the guestion
is contrelling. The case thus appears certworthy. On the

merits, the decision below is supported by the language and
JPRETTSTES —

logic of Almeida and a narrow reading of the heolding there is
required to reach the Bowman result.
There is a response.

9/17/74 0'Neill Op. in Pet.

Hera 1= yet avotfhen Almeida-Samecher issue, not wanbiovnad
n my ‘:_a—_ulr._.ut memo. TE (s gnother mﬂ;&.m
CAY and Ef&l_gj_‘ Hoce hvee over Ha amab'ca‘&.oml -
owy '\\";m\fﬁ'ﬁ‘- JLLLJ'-.E[', T wewld recomvend
-?K;:t Hoia be srau-'tl.d Jo revease CA9. Rut w
g evant, Hids shoudd be discussed aaLo-y.g ikl
"|'Pu. d‘l‘EI-UL _&,-_g ecases -
As Rown c.a-nwnm'{'ul_, "OL‘ hJ'La.f a ‘ti--g!izd_
web we weave .
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UNITED STATES Cert, to the CA 9 Timely
(Goodwin) (en banc)
V.
BRIGNONI-PONCE Federal/Criminal

Summary: This memo supplements the pool memo in the case. It

is not clear from the papers in this case precisely what evidence
._______————'

e —

was sought to be excluded in the motion to suppress. The implication
L S

from the petition is that it is statements of the passengers at the

time of the stop although it may also include statements of resp

himself at the time of the stop. ([Pet. at 4]. The CA opinion



D
indicates the statements of both the resp and the passengers.
[Pet. at 6a].

The facts thus may raise the guestion presented on somewhat

similar facts in United Btates v. Guana-Sanchez, No. 73-8B20 in

which cert has been granted. Assuming arqguendo that the stop was
a violation of Fourth Amendment rights, did the respondent driver
have standing to move to suppress the statements of the passengers?
Although the 9th Circuit did cite in its opinion the 7th Circuit

decision in Guana-Sanchez [Pet, 6a], there is no indiecation in

that opinion nor in any of the papers in the case that the govern-
ment ever raised below or intends to raise here the standing
question with regard to the respondent's motion to suppress the
statements of the passengers.

It can be argued that the absence of standing to assert

third party rights (if the Court in Guana-Sanchez finds no

standing) is jurisdictionally fatal to the respondent's motion

to suppress and hence can be raised sua sponte by the Court.

See PCC v, N.B.C., 319 U.5, 239, 246: U.S. v. Storer Broadcasting

—— Seaamiiie.

Co., 351 U.S. 192, 197. 1If third party standing is not a
jurisdictional defect, then the failure of the government to
raise the question here or below would preclude review under this
Court's Rules 23(1) (¢) and 40(1l) (d) (2). Although this Court has

never specifically passed on whether the absence of standing to



aidis

raise a third party's Fourth Amendment rights in an attack on a
conviction is a jurisdictional defect, it appears that it ought
not to be so treated inasmuch as there is a constitutional
"case or controversy" and the lack of standing to assert one
particular constituticnal argument in an attack on a criminal
conviction does not affect jurisdiction over the appeal, There

is Wl_iﬂg law on the guestion.

9/19/74 0'Neill
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| J b Sty
Likaly & gosdlise. fowr {24 &W
M:Q‘_.Eﬂ“a{@,.mﬂm_éﬁf@b‘f ‘




M%{aﬁ&-ag‘r‘-ﬂwm Caks 6ceimpania
appeara ol o A Manican, and car iwvae
,Hm%mz WAL o G atron_ Virtetsn

s



Cr‘bu‘éu.c.i-_ la-1-4

AT T s e Voted oM. .covvvveninnvnnns . 19...
Argued ... ... i , I8... designed .....oocviiiivinn, i No.74-114
Submiltled ......0v0nvvanrs I Announced ... irieneens , 18

UNITED STATES, Petiticner

VB,

FELIX HUMBERTOC BRIGNONI-FONCE

(S Fotelan))

f

o | cmrr | T toncy | MERITS | MOTION | xB- 5‘£

a [ N |posT |nmm [aFF |REV | avF| & DHENTIHG
Rehnquist, J.....c00penss 7 G W (SRR LU ST ISR S O SR B (R e, R L e
Powell, Jovvuvivurinienns AR oy Lot s (R AR L RN TR IR o P
Blackmun, J....ccoiviviifivins b p ST TR, Gtess RN e SRR e
0 S R R A 5/4 4 p IAADE TR QPR (ST, VR P} O Ayt 1y
BT e o ] v i S PR O S e B O B S
ST A L e R e (R ?M'—” ...............
Brennifh dic..oooepreerrdrenss 3/ sy | o)L S VRSP [INPRNS P VRN VRGN SN SRR PR
Douglas, J...........o... ..r:.('. M ot [ N N . A, B T e
Burget OB, F.. o coivvnsdduaes ‘/ O L e




Recommend. Grawks in'

Telher or Miller
Dowen
Qehiz
mu Ou ﬂmﬁ!lr

Almeida-Sanchez Cases: Stmag and Recommendations

;J.,d\ 73-1856 Foerster v. United@ States +1%1th o Didwatode S
[

M\ 73-1896 Hendrix v. United States. F,M (‘-L'-"-“-f"“'*—“i ew State Hhey Eb-
het o Aa’ 73-2000 United States v. Peltier . Qw N mm (Retvechaly Q)

W 3-2050 United Staes v. Ortiz - Eludiw e Tulanitals 5.
LT

Q?S 6848 Bowen v, United States Fiud cleelepont on Huy 86, Pre-A s

73-6851 @x Rodriguez-Hernandez v.=United States- P‘—; As. = Ihh;mni
L=FPowes
74-114 United States v, Brignoni-Ponce Fre-A.S.

!‘L_Mv—i ?M'ﬁ!&#“w
[Miller v, United States, ,No. 73-6975 has not yet been circulated and

is not on the Oct. 7 conference list, The clerk tells me that Smseewis
it is not scheduled for listing before Oct. 25, but he could circulate
it sooner if the Justices want it.]

Retroactivity of Almeida-Sanchez in Roving Patrol Cases: Peltier
and Miller are identical in all material respects except the CA results,

Both cases were pending on appeal when A-S5 was decided, Either case
would serve the purpose of settling the issue, but Peltier has a

slight edge since it has already been listed.



Fixed Checkpoint Issues: The choice is between Bowen and

Ortiz. Bowen has the advantage of presenting both fixed-checkpoint

issues in a single case: applicability and retroactivity. Unfortunatelyj
the SG decided @ not to cross-petition in Bowen, and the issue of
A-S applicability to fixed-checkpoint cases will wash out if the

Court decides in Peltier/Miller that A-S is not retroactive for

roving patrol cases. Ortiz squarely presents the issue on
applicabilfty (on the SG's petition) but if the Court applies A-S

retroactively in Peltier/Miller, it would still be necessary to

daasdewdiwe take Bowen to resolve the conflict between CA9 and CAlO
on retroactive application =; fixed-checkpoint searches. Accordingly,

[ would recommend wedwww taking both Bowen and Ortiz and consolidating

t Honk Hae weird veltvoadtis Ak issue in Qrhiz vwarde
them for argument. [Is.#ur:} msidnaml':;f T+ wciid loe MM“O"‘M alowe.

Holds: Foerster and Hendrix will be squarely governed by the

disposition in Bewesd Bowen and/or Ortiz; both are fixed checkpoint
searches that occurred before the date of A.-S. Rk

Rodriguez-Heérnandez will be governed either by Peltier/Miller or by

Bowen/Ortiz. CA5 did not decide in that case whether the search

was a roving patrol or a fixed checkpoint, and the facts are apparently
ambiguous. Thus it might s require a factual remand if kg

A-S is held retroactive to mmimim roving patrols but either inapplicable
or nonretroactive to fixed checkpoints,

I would also recommend s holding Brignoni-Ponce. Either

Guana-Sanchez or PeltierfMiller could dispose of the case. (That is,

‘He

TF Guana-Sanchez holds that a driver cannot suppresshtastimony of his

passengers, dnawsssmescbhscaonudsdhnsnnaennanny or if PeltierfMiller

results in a holding that A-S 1is nonretroactive, the Court would have

no occasion to reach the issue the SG is so concerned about.)

pe
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No, == 7] \l -HLL Motion of Resp for
Appointment of Counsel
UNITED STATES
V.

BRIGNONI-FONCE

On QOctober 18, the Courtlgranted cert to CA 9 in this case to review a gquestion
involving border patrol searcheg. The Court also granted resp’s motion to proceed
IFF.

Resp now moves that Federal Defenders of San Diego, Inc. be appointed to repre-
sent him in this Court. Federal Defenders is a community defender organization and

was appointed to represent resp in the USDC and CA. The organization is not funded

by grant, but relies exclusively on payments under the Criminal Justice Act.



Mr, John J. Cleary, Executive Director of the organization and a member of
the Bar of this Court, would present oral argument on behalf of resp.

DISCUSSION;: While the motion is framed in terms of seeking appointment for
the organization as counsel to represent resp, the practice in this Court in similar
cases has been to appoint Mr, Cleary.

There is no response,

11/14/74 Ginty "

PIN
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Border Search Cases R

This file memo, dictated primarily to focus certain
facts and issues more clearly in my mind, is rough and
incomplete, There are helpful cert memos in each case, and
also the bench memo prepared by David.

The four border search cases are as follows:

No. 73-2000 United States v, Peltier - roving patroel
stopped end searched 70 miles from border. The search and
convietion in DC occurred before Almeida-Sanchez. Sole
question is retroactivity.

No. 74-114 United States v. Brigoni-Ponce - nightime
stop 58 miles north of the border, for purpose of questioning,

This stop occurred pre-Almelida-Sanchez, but the SG in this

argues only the substantive question as to the "stop".

No. 73-6848 DBowen v, United Statea ~ stop and search
at fixed checkpolnt 49 miles north of border. This is the
"key" CA9 decision, holding 7 to 6 that Almeida-Sanchez is
applicable to fixed-checkpoint searches, But by 7 to 6

vote, Almeids was held to create a mew constituticnal ruls
as to fixed checkpoints, and therefore not retrosactive to
searches prior to June 21, 1973,

No. 73-2050 United States v. Orti=z - a post A/S stop
and search at a fixed checkpoint (3 aliens were found),



i 2 .

66 miles north of the border. This is the ''cornerstome"
checkpoint operating continucusly. This case also presents
a potential issue of retroactivity: whether the decision
should spply to invalidate searches conducted prior teo the
9th Circuit's en banc decision in Bowen.

Facts Common to All Cases

Section 287(a) [i.e., B U.S.C. 1357(a)] is relied upon
by the government in all cases. This was the statute before
us in A/S, asuthorizing immigration service officers without
8 warrant:

"(1) to interrogate any alien .oy person

believed to be an alien as to his right to be
or to remain in the United States;

* * % %

(3) within a reasonable distasnce from any
external border of the United States, to board
and search for aliens any . . . vehicle, . . .'
An Immigration Service regulation defines "reasonable

distance" to wmean within 100 miles from any external boundary.

There was no warrant and no "probable cause”, in a
Fourth Amendment sense, in any case. Nor does the government
contend that any of these stops or searches was the

"functional equivalent" of a border search.



p—
Significant Facts and Issues
Paltier

The questicn preasented ia whether A/S 1s to be applied
retroactively.

Respondent's vehicle was stopped and searched by a roving
patrol, 70 miles north of the border, several montha prior to
to our declaion in A/S. 270 pounds of marijuana were foumd.
The District Court, acting prlor to A/S, denied & motion te
suppress, Reapondent waa found guilty and sentenced prior
to A/S, but CAY -~ 7 to 6 en banc ~ reversed the judgment,
holding that A/S must be applied retroactively to cases
pending on appeal.

The rationale of CA9's opinion would spply A/S retroactivel
certainly to 21l ceses not £inally litigsted.* Judge Goodwin's
opinion stated that A/S neither overruled past precedent of
the Supreme Court nor disrupted long~accepted practice. The
SG argues, however, that A/S "was a departure from existing
law". The SG states that this wes recognized in Justice
White's opinion in A/S, as well as in my opinion, ¥

¥It 15 not clear to me that the rationale would not also apply
even to habeas corpus proceedings with respect to cases deciden
years before.

**Justice White, at 413 U.S. 298, said that 'the elear rule
of the Circuit (CAY9) is that conveyances may be stooped and
examined for aliens without warrant or probable cause, , . ."
In footnote 10, Justice White stated that in the "20 courts
of appeals cases I have noted, , . . 35 different judges

of thr a courts of appeals found inspection of vehicles for
1llega. aliens, without warrant or probable cause, to be
eonstitutional,



S k= 4.
The SG also argues that A/S was a new application mf
of the evidentiary exclusionary rule, and overruled pant
precedent in the Courts of Appeals as well as long-established
adminigtrative practice of the immigration authorities.
Finally, the SG argues, persuasively, I think, that
a retroactive application of A/S would not further the purposc
of the exclusionary rule: that is, it would not deter future

violations of the Fourth Amendment.

Ortiz

Thie is a major fixed checkpoint case, involving a
stop and search at the San Clemente checkpoint = the
cornerstone of the Immigration Service network. Respondent
is a smuggler, He was stopped and three aliens were found
concealed in the trunk of his car. No question of retroacti .l
is involved. In view of the confusion resulting from A/S,
some 20 cases pending in the Southern District of Califormia
were consolidated in the fall of 1973 for a comprehensive
factual hearing, presided over by Judge Turrentine, After
"extensive evidence" was submitted, the district judge filec
a comprehensive opinion in which the relevant facts relatin:
to the magnitude of the problem are spummarized - rather
dramatically. See the SG's petition for certiorari in
73-2050 (O0rtiz). The DC found these fixed checkpoints to

be the functional equivalent of a border search,
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But CA9, 6 to 7, in U.S. v. Bowen, held to the contrary,
and applied the rationale of A/S to fixed checkpoints.
Accordingly, CA9 - relying on Bowen - reversed the District
Court in this case.

The arguments pro and con are well set forth in the
opinions of Judge Goodwin (for meven judges) and Judge
Wallace (for eight judges) in Bowen, No. 73-6848. These
opinions should be reread prior to Conference.

On appeal, the S5G substantially ab:ﬁdnna the argument
that these fixed checkpoints - remote from the border - are
the functional equivalent of a border search. Rather, the
SG's prineipal argument is that - based on the facts applicabl-
to this particular area of Californias - there is "an area-wide
equivalent of probable cause for the limited-vehicle searches
conducted at fixed checkpoints.,"” The special conditions in
this area, allegedly giving rise to the "equivalent of
probable cause" include the following: -

(1) high concentration of aliens illegally
in the U,S.

(11) policing national boundaries with Mexico
present 'peculiar and difficult law enforcement
problems”,

(11i1) traffic checkpoints are essential to
effective enforcement of immigration laws.

(iv). the checkpoint operations are conducted
primarily for administrative rather than prosecutorial



i

purposes, as virtually no aliens are prosecuted

(only the smugglers).

(¥v) the checkpoint searches involve only a
modest intrusion upon privacy.
(vi) checkpoint searches hava consistently

been approved by courts of appeals and employed for

many years,

An interesting question (especlally in view of my
concurrence in A/S) is the feasibility of en area warrant
procedure addressed to specific checkpoints. Respondents'
brief(pp. 66~69) argues that such procedure is feasible, and
emphagizes that such warrants "are currently issued in various
federal districts throughout southwestern United States."”

The SG's brief (p. 38 et seq.) argues that a warrant
procedure for checkpoints would be unworkable primarily
because of (1) the necessity or coordination between the
17 permanent and 30 temporary checkpoints in California,
Arizona, New Mexico and Texas, within six different federal
judicial districts, and (1i) the tendency of district judges -
based on experience to date - to limit the warrants merely
to stopping (in many instsnces) and to limit the periods to
10 days,

sk
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Comment: Althoush there is obvious force to the govern-
ment's reluctance to endorse a general erea-type warrant or
specific checkpoints, I am not yet persuaded that this
procedure is not fessible - especially Lif we laid down some
fairly broed guidelines., In this comection, I wonder 1if
anything is to be gained from an analogy to authorizatiom
in the wiretap cases, To be sure, this is pursuant to

congreasional leginlatiem.

Bowen

Like Ortiz, this is a fixed checkpoint case. Indeed,
CA9's opinion in this case is the controlling 9th Circuit

suthority applying (by 7 to 6 vote) A/S to fixed check;;lntf
on the same rationole as the Court adopted with respect to
roving patrols.

But this case has a retroactivity question not present
in Ortiz: CA9 held, again 7 to 9 (but with a different
lineup) that, in view of long-established precedent in the
9th Circuit to the contrary, the court's decision in Sowen
should not be applied retroactively.

It will be recalled that in Peltier, decided Mav 9,
1974, CA9 applied A/S retroactively to a roving patrol
case, but in Bowen CA9 distinguished - for purposes of
retroactivity - between roving patrols and fixed checkpoints,
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With respect to the latter, CA9 concluded that leng-eztablis:
authority in the Circuit, as well as administrative conduct,
had established fixed checkpoints as the principal means of
controlling {mmigration.

Comment: The single most important issue, as I view
it, to be decided in these four cases is the validity of
searches at fixed checkpoints. The most exhaustive appellat.
court consideration of that issue is in Boven, whcreas the
district court decision that is most helpful on the facts is

in Oreiz, I suppose we could decide the substanctive Fourth
Amendment {ssue in Ortiz which is squarely presented there.
We could then confine our decision of Bowen to the retroactiv.

issue,

Humberto Briznoni-Ponce

This case, significanly different from the forepoing,
involves only a "stop" with no search,

Immigration JEEIEIII were stationed at a fixed checkpoin®
65 miles north of the border, but which happenmed to be closad

due to bad weather., The officers observed passing cars, and
followed respondent's car because its occupants appeared to
b;-ﬁ;;I::;::h#;;:f;;;;:ﬂ;e=upln:l spoke no English and had
no identification papers. When questioned in Spanish, it

appeared that two of them - the passengers - were exican



9.

oy L

citizens xk¥g illegally in the United States. Respondent
was prosccuted and convicted for transporting aliems, but
the Court of Appeala - again sitting en banc and again by
g 7 to 6 vote - reversad the convictien.

CA9 found no distinction between a''stop” and a "ssarch'
- s —

in the applicaticn of the rationale of A/S. It recognized

that A/S involved only a search, but pointed to language
{(dictum) that appeared to apply the same principles to a sto;.

It was conceded that there was no probable cause, and

CA9 concluded there was not even "a founded suspicion'.

The government, ea;;;EI;II;:*;;EEE_;;;_;;E;;;nts:

(1) That there exists In fact an area-wide equivalent
of probable masmm cause that justifies a brief stop of a
vehicle in the Mexicen-border erea; and

(11) Advance judicial approval is not necessary to
insure the recasonablenesas of a brief inveatigative stop of
& vehicle in thls area.

The latter point, which is of considerable interest to
me, is buttressed to gome extent at least by the Court's
decision in Terry v, Ohio, 392 U.S. 1, 17-18. The 5G's
brief (p. 25) states tha£ the Immigration Service "informs
us that a stop for questioning at a checkpoint ordinarily
takes no more than about 5 seconds per occupant end that
even & roving-patrol stop for questioning usually consumes

no more than a minute, Such stops involve no search unless

. the officers have a particularized probsble cause,



e 10.

The SG also points out that courts have upheld routine
warrantless stops of vehiceles for license and registration

checks, See S5G's brief p. 28 and cases cited in note 19.

Comment: This type of stop is easier to reconcile with
the Fourth Amendment and our cases than a search, especlally
1f the stop occurs at a fixed checkpoint. The situation is
gomewhat less clear, and the government's position weaker,
where the stop appears to be altogether random by a roving
patrol. Having in mind the customary checking of licenses
that goes on in Virginia at regular intervals, when officers
at checkpoints stop most cars and check driver's licenses,
the procedure here involved differs only in that the stops
are confined to automobiles occupied by persons who appear
to be Mexicans. There may be an Equal Protection Clause
issue, but it iz difficult for me to see a Fourth .,mendment
distinction,

LIFIPI. Jrl

=



No. 74< 114

U.E:. v. zzcmm-;;nm ] Argued 2/18/75
Checte prorrud tiass Jesutimardy obysed : / ‘

ZP dj"f"f‘““' W* o Aldret—, % 0

ser g angs corlll ot Hhowerclote rrafeeat

Coglorhe, Hhasy west o .

B (o R b il
Qj_,,..r,,emr*fwm%)"‘?‘“i atofo
o a tos Asslogoricc fo &EIMH,,AA‘_ J

P W 5 f35?@"><3) EA‘%QL
unllon (68 AwiRe, 7 '5""""‘3“"3

V‘a'l"f g' ‘_sa th“.g.-c_.ml m-&nﬂtm""(—/
PROTURRS . D




m—" ‘ ‘ - Y * \:..,
i A s mmﬂw



C‘_;&m Céﬂ Artg o - !"M)




74-114 U.S, v. BRIGNONI-PONCE Conf, 2/19/75
D The Chicf Justice ﬂww | | Douglas, J. &

-
f J
!

2 | @
Bronuan, J. W Stewart, J. %_,

— , ot ke Tl o1

iﬁmu.,i Cdin &/sf 2xestd

=4 wmi&-—

-—-MMW

O | S O



O Renan

g

W' oYio ‘l.--'}“""’r Ui

Blackmun, J . 7& e gn
Keliow oo 1357 f@cd™

=PV Ay AradanD P 5T,

Q




MEMORANDUM

s Mr, Justice Powell DATE: May 8, 1975
FROM: Penny Clark

No. 74-114 U,.S. v, Brignoni-Ponce

Here is a draft opinion along the lines we have discussed.
I am still fairly upcumfnrtable with it, and I will outline
my current thoughts about its weak points.

I have tried to write as strong a case as I can for the
afff,fffﬁffffaﬂﬂgfe end search warrant theories, but the more
time I spend on them, the less I am convinced. As writtem

now, the entire discussion of Camara 1s rather mechanical.
— e

At the least, it needs to be smoothed out, with less obvious
emphasis on the precise "factors" relied on in Camara. But

more basically, it seems to me that what we should be talking

-—

about 1s not so much the use of area-wide "probable cause
=g
for stopping cars In the border area, but simply the
constitutional reasonableness of taking speclal measures to
e e e P e e

control and monitor cars and people entering the country.
it o P N L, T A

i T

L

I could be quite happy with a rule that draws the line

between stops and searches: saying that because of the minimal

Intrusiveness of a stop for questioning and the strong public

interest in protecting the border, the Border Patrol may

reascnably treat the border as a zone rather than a line and
— e

stop motorists for questioning - but it may not search elther

the vehicles or thelr occupants without consent or probable



cause. This line of reasoning could be based squarely on
the Government's power with respect to aliens and the border,
with, at most, a brief comparison to Camara. I would then
ipeste ssticely Vith WS SEvet dtmarton, Weriagnes
that the Border Patrol's interference with persons near the

border must be reasonable, and leaving open two avenues of
gl Gl M i

Ehf}lgpga to the mamner and dagree of surv&illance(zipntiuna
to suppress in criminal cases aﬂi“ictiuns for injunctive
relief on behalf of persons subjected to regular stops.

I think this may be a better practical solution for two

reasons, Filrst, it would diapanaa entirely with the need to

O e —

distinguish between roving patrols and eheckpuints, drawing
——————— ——— -— —_
the line in both instances between questioning and searches,

—

Second, I continue to doubt that a warrant procedure would

add significantly to the protection of motorists in the border
area. It seems unrealistic to suppose that a warrant would
limit in any significant way a roving officer's discretiom

to stop any car he pleases or to harass certain kinds of
people (long-hairs, Mexicamns, whatever). I also think that a
warrant requirement's primary effect may be what the Govern-
ment fears: simply making it too expensive or impractical to
conduct roving patrols. The Border Patrol seems currently

to stay out of the cities, operating its roving patrols

mostly in rural areas, and since they have only limited
resources, I think it's safe to assume that they deploy the
patrols in the areas where they catch the most illegal aliens -
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probably the same areas in which they could cobtain warrants.
Moreover, we still haven't worked out the dilemma whether

a person stopped under an area warrant could challenge its
validity in a motion to suppress and if so, whether the
result wouldn't be just as many challenges to "area probable
cause'" as the Government would face in the absence of a
warrant.

I do not think the analysis I suggest would be incon-
- — — —

sistent with your prior position on the warrant clause.
— e T ——

Primarily, we are not here concerned with searches or arrests,
the two areas where the warrant clause has been most active.

The_stop for questioning is far less intrusive, and we are

dealing In almost every case with an automobile (and in all
other cases with an equally moblle human). For these reasoms,
I think the analysis you used in U.S. District Court is con-
sistent with dispensing with the warrant here, especially
since the only possible warrant is the area warrant, which
provides far less protection to individuals.

This approach would require a vote to reverse rather than

affirm,IE; at the least,fbute to vacate and remand for decisiom

whether on these facts the stop was reasonable.

If you would prefer to stick with the "founded suspicion"

s strongly urge that you show this opinion to the key Justices

L Woctﬂn& and an area probable cause requirement, I would

before you circulate, From talking with Justice White's clerks,
I get a strong impression that he will not budge from his



position in Almeida-Sanchez that the Border Patrol can stop

any car near the border without probable cause, founded
susplelon, or a warrant. Since a stop for questioning is
mach less intrusive than a search, and not governed by any
of this Court's prior Fourth Amendment cases, he will not

feel bound by Almeida-Sanchez., Even if you can count on

Stewart, Rehnquist, and the Chief Justice to agree that stops
are illegal without either founded suspicion or an area warrant,
I see no possibility for a majority on the dual propositiom
that an ares warrant is required and that it would be sufficient
to justify a stop for questioning. Justice Douglas wad las
declared his position, and he would not even agree with us

that a stop may be made on something less than probable cause.
Justice Bremman may not take such a radical stance, and might
agree with us that "founded suspicion" is enough to justify
stops for questioning, but I gather he toc would disagree

that an area warrant can substitute for inﬂiviy&alized cause.
Bill Bryson tells me that Justice Marshall is almost certain
to follow Bremman in this area.

My inclination would be to settle for establishing the

first proposition in this caaq{f}that & stop may be made on
'___________________..—\______________..-—-——-"' B

less than probable cause, but that a "founded suspicion"

is required. There may be a fair chance of getting a majority
i""__'_--'

on that point (Brennan, Marshall, Stewart and perhaps Blackmun).

Then, in any subsequent case (and we may expect to get some

out of CA9 rather scon) that squarely tests the adequacy



of an area warrant to justify stops without individualized
cause, I would think you would have a good chance of lining
up & different majority for the proposition that a stop under
an area warrant is constitutiomal. (White, Rehnquist,
Blackmun and the Chief Justice). What I fear is that by
circulating the entire opinion now, yvou would risk getting

no majority on either part because beoth sidesiﬁte a lot to
disagree with. By suggesting that an area warrant would be
adequate (dlEEET in this case, of course) this opinion could
scare Bremmam and Marshall away from the part they otherwise
might agree on. And until Justice White confronts a square
holding that some cause 1s required for a stop, he is unlikely
to accede to the suggestion that the Border Patrol must
justify its operations to anyone. I think it not unreasonable
to suppose that 1f Justice White writes separately, we run

a risk of losing all three wvotes that were with him in

Almeida-Sanchez. In short, it appears that there aren't enough

"swing votes" in the Fa@ih Amendment area to forge a compromise
majority. I think the best we can hope for is a two-stage

process, I think we could try for it by circulating an opinion

that contains Parts I-III, and an ending along these lines:
the Government asserts that there is "area probable cause"
for stops of this nature in the border area; we meed not decide,
for even if there were, a warrant would be required (basing
this conclusion primarily on the extra-sensitivity of area-
wide assessments that affect many people) and none was obtained
in this case.

P.C.



Suyreme Qonrt of the Fuited ﬁi;t:i
Washington, B. . 20543

CHAMBERS OF l'fﬂ.}? 23, 19?5

JUSTICE LEWIS F POWELL,JR.

Border Search Cases

MEMORANDUM TO THE CONFERENCE:

In accordance with the request of the Chief Justice,
I have prepared memoranda in the above cases - which I now
circulate.

For your convenience, I summarize my conclusion in
each case:

No. 74-114 U.S. v. Brignoni-Ponce. This was a stop
(not a search) by a roving patrol. The only basis for the
stop was the apparent Mexican ancestry of the occcupants of
the car. I concluded that reasonable grounds for suspicion
(one of which may be the appearance o % dEﬁ"ancesfgyT'Ih
required for a stop by a roving patrol. As there was no
basis for suspicion other than the appearance of the
nﬁggpants, I concluded the stop was unlawful. I would
affirm.

No. 73-2050 U.S. v. Ortiz. This was a search at an
established checkpoint (San Clemente) without probable cause
and without either a specific or an "area" warrant. 1
concluded that our prior decision in Almeida-Sanchez is
controlling, and that the search is unlawful. It was un-
necessary in this case to determine whether an "area" type
warrant for a particular checkguint would validate searches,
As I agreed with CA9 that Almeida-Sanchez was controlling,

I would affirm,

"No, 73-6848 Bowen v. U.5, This also was a search at a
checkpoint without warrant or probable cause. The search
occurred prior to our decision in Almeida-Sanchez. Primarily




G

on the authority of Peltier, I would hold that Almeida-Sanchez
s%grld not be applied retroactively. Accordingly, I would
a .

The principal 1ssue that would not be resolved by the
foregoing cases 1s whether a mere stop for gueationing as
to citizenship may be made at an established checkpoint
without particularized grounds of suspicion. There are
substantial differences in the circumstances attendant
upon stops at established checkpoints and those that may
exist in random stops by roving patrols. We are holding No.
74-993 Janney v. U.S. (among others) which presents the
established checkpoint stop issue.

(‘ i LA
L- -P-. Jr-
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Supreme Conrt of the Hurited States
Waslington, B, §. 20543

CHAMBERE OF
JUSTICE LEWIS F POWELL, JR. March 13, 1975

Border Search Cases

MEMORANDUM TO THE CONFERENCE :

I thought it might be helpful if I shared with you this
memorandum on the latest decision relating to the border
search cases we considered in February. In United States v.
Martinez-Fuerte, et al, Nos. 74-2462, 74-2568, 74-2714 (March
3, 1975), a panel (2 to 1) of the Ninth Circuit invalidated
the "warrant of inspection" issued by the District Court to
authorize the operation of the fixed checkpoint at San Clemente,

The warrant there consldered authorized agents "to stop
northbound motor vehicles for the purpose of making routine
inquiries to determine the nationality esmd/or immigration
atatus of the occupants," and also "to conduct a routine
inspection of said vehicles for the presence of aliens."

The latter authorization appears to Eave been interpreted by
the Government to empower agents to search trunks and other
places where persons might hide. But the validity of that
authorization was not an issue in these appeals,* and the
court noted that subsequent warrants limited the agents to

a stop and inquiry procedure,

The Ninth Circuit's opinion indicates that the warrant
was issued for ten-day periods and had been renewed 26 times.

*In each of the three cases considered by the Ninth
Circuit the stop and inquiry, without search, revealed that
the automobile contained illegal ‘aliens. 1In United States
v. Guillen, No. 74-2714, a subsequent search of the trunk
revealed additional illegal aliens. The court assumed in
that case that the initial discovery provided probable cause
to inspect the trunk, and therefore did not consider that
search to have been conducted pursuant to the warrant's
"{nspection'" authorizatiom.
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The Distrlct Court required the compilation of statistics
relating to the operation of the checkpoint, and the Ninth
Circuit opinion summarizes this data. These Indicate that
an average of 1,200 vehicles pass through the San Clemente
checkpoint per hour and that at peak times the figure
increases to 2,500, By the Ninth Circuit's calculationm,
this suggests that over 10-1/2 million automobiles pass
through that checkpoint annually.,

The more Interesting figures are those compiled during
an eight-day period in June of 1974. Over that period
approximately 145,960 vehicles passed through the checkpoint
during periods in which it was operating. Presumably all of
that number were required to slow down to allow the officer
at the "point" to scan the vehicle and 1ts occupants and
determine whether further inquiry was warranted., But only
820 of the almost 146,000 vehicles were "stopped" and referred
to & secondary area for questioming regardin§ citizenship and
immigration status. And of the 820 "stopped", 202 were
""ingpected'.

The Ninth Circuit suggested that it was unable to ascertain
exactly what an "inspection" was. But it apparently 1s some-
thing less than a search. The court noted that deportable
dliens were discovered in "plain view" in 169 of the 202
vehicles so "inspected". The court further indicated that
agents searched portions of the vehicles in which aliens
might hide In 33 instances, each allegedly with the comsent
of the driver, and discovered illegal aliens in two of the
automobiles s0 searched.®* 1In total, agents discovered 725
deportable aliens in 171 vehicles during the eight-day period
in questiom.

*¥1 would suppose that in virtually all of the 169 instances
in which the initial questioning revealed 1llegal aliens in
"plain view" the agents conducted a further search of the
automoblle. See mote 1, supra. In those cases the subsequent
search would appear to be supported by concrete probable cause
and justifiable under more traditiomal Fourth Amendment
principles. I assume, therefore, that the 33 instances
identified as searches are cases In which the initial inquiry
does not itself reveal the presence of illegal aliens but does
suggest the need to inquire further. Whether "probable cause'
or "founded suspicion" existed in these cases would be a
matter to be determined on the facts of the particular case,.
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Relying primarily on these statistics, the Ninth Circuit
determined that the "inspection warrant' system was inwvalid.
Judge Duniway noted that of the nearli 146,000 automobiles

assing through the San Clemente checkpoint omly 171, or

.12%, were found to contain illegal aliens. He considered
this to be toc low an incidence to justify what he viewed as
an "intolerable" degree of iInterference imposed on the
motorists passing through the checkpoint:

"Roughly 999 of every 1,000 cars passing through
the checkpoint carry only persons who are lawfully
within the country and under Carroll are entitled
"to use the public highways [and] have a right

to free passage without interruption.' Although
the duration of a stop and even a detention for
immigration questioning may be brief, the con-
centration ug illegal alien traffic is too small.
We cannot countenance the cumulative intrusion of
stopping ten million cars per year where only one
out of 1,000 passing cars may contain aliens
illegally within the country."

Judge Duniway devoted 2 major part of his opinion to
my concurrence in Almeida, viewing it, I must say, with 1little
enthusiasm. In addition to finding that the checﬁpoint
authorization would not meet the general standards cutlined
in mg Almeida concurrence, Judge Duniway's opinion held
flatly:

""The requirements of the Fourth Amendment apply

with full vigor at immigration checkpoints. A

stop, even a 'fleeting stop' is subject to Fourth
Amendment protections”. (pp. 10, 11 printed opinion)

Judge Carter, dissenting, viewed the case quite

differently, and I am inclined to agree with the essence
of his opinion, The undisputed facts clearly indicate that
Ei) the checkpoint was used with restraint and discriminatiom;
ii) only a minute fraction of the motoring population was
inconvenienced in any way except by being required to slow
down = hardly an "intolerable inconvenience'to motorists
who are accustomed - as we all are - to stop and yield signs
and occasionally being stopped for license checks; and (iii)
of the vehicles stopped for brief questioning as to
nationality and immigration status, one out of every five
(20%) was found to be transporting aliems - an extraordinarily
high percentage of successes.
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It is to be remembered that this opinion invalldates a
gimple stop and inquiry procedure., What I said in Almeida
applied to full searches by roving patrols. Indeed, as I
indicated at our Conference, I would not be inclined to
extend my Almelda standards to authorize searches at a
checkpoint 66 miles from the border and on a highway with
this level of traffie. I would require some more particularized
"cause" to justify an actual search of the private portions
of automobiles stopped at a fixed checkpoint. But there is
a controlling difference, in my view, between a checkpoint
warrant authorizing searches and one limited to routine
questions which any motorist should be willing to amswer.
There simply is no comparison between the degree of
"intrusiveness" of a search and a stop only to ingquire as to
nationality and immigration status.

Judge Duniway, by relating the number of wvehicles

in which aliens were found during the period in question
to the total number of vehicles passing the checkpoint,
concludes that the results do not justify the "intolerable"”
inconvenience imposed upon motorists. 1 do mot consider
discovery of 725 deportable aliens during the course of
a part-time operatiom of the checkpoint over eight days to
be an inconsequential result. This operation apprehended
niearly 100 aliens per day. Moreover, these figures do not
take intoc account the number of smugglers and aliens
""deterred" from attempting to go northward, a factor
" emphasized by Judge Turrentine in his district court opiniom

in United States v. Baca, 368 F. Supp. 398 (S.D. Cal, EQ?S).*

oo ok

The situation in the Ninth Circult is further confounded
by the decision of another panel in United States v. Evans,

*Judge Turrentine's opinion in Baca, which is printed in
the petition for cert, in No. 73-2050, contains the most
exhaustive statement of the facts with respect to this problem.
Its findings differ from the opinion of Judge Duniway in
gignificant respects. The latter thought that "the influx
of illegal aliens could conceilvably be stemmed in various
ways" other than by use of checkpoints. Judge Turrentine,
on the other hand, concluded that '"the evidence presented
. « « clearly establishes that there 1s no reasonable or
effective alternative method of detection and apprehension
avallable to the border patrol. . . ." See Pet. for Cert.
in No. 73-2050, at 20a. That opinion also provides an
additional indication of the importance of the San Clemente
checkpoint, revealing that in fiscal year 1973 over 12,000
deportable aliens were apprehended there. 1d., at 25a.
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507 F.2d 879, 880 (CA9 1974). In Evans, no constitutional
defect was found where motor trafflc was simply diverted into
a zone where it could be observed by officers. 1In that case,
an automobile had been "waived through" a fixed checkpoint
without being required to pull over. As the automobile
passed, however, an officer noticed aliens lying in the
gpace between the front and back seats and the car was then
stopped. The appellant argued that the "slow down', which
allowed the officer to look into the automobile,was itself

a violation of Fourth Amendment rights since it was conducted
without a warrant or probable cause. The Ninth Circuit panel
rejected that contention, holding that there is no constitu-
tional objection to a warrantless "'diversion of motor traffic
%ggn a zone where it can be observed by officers." Id., at

In view of these two recent cases, following those
pending before this Court, the law of the Ninth Circuit is
In a state of shambles. Martinez~-Fuerte, which was decided
after Evans, mentions the latter only In a footnote and
purports to distinguish that case on the ground that it did
not involve a stop. When one attempts to rationalize the two,
the result seems to be as follows: Under Evans, government
a%enta may erect a checkpoint an§ﬁbera and, without a warrant
of any kind, compel traffic to slow down sufficiencly to
allow an effective visual ingpection of vehicles and thelr
occupants. If that inspection arouses "founded suspicion"
the vehicle can be stopped for Ingquiry, and 1f probable cause
exists it can then be searched, Yet Martinez-Fuerte applies
the Fourth Amendment with full vigor evem to a "fleeting stop,'
and invalidates a warrant authorizing operation of a fixed
checkpoint at an appropriate Eéaaa and resulting atcgs for
the limited purpose of inquiring into nationality an
immigration status, 1In short, a slow down anywhere for
visual inspection is valid, whereas a fleeting stop for
questions 1s invalid even when authorized by a checkpoint
warrant. The purposes of both procedures are identical and
the degree of intrusion is likely to be Indistinguishable.

1f immigration officers in CA9 find 1little ratiomality
in these distinctions, they are not alone,

* k k k%
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In view of the foregoing, and the present incon-
clusiveness of our tentative votes at the Conference on the
cases that have been argued, it occurs to me that perhaps we
should relist these cases for a further Conference discus=-
sion. 1If a Court cannot be assembled, the cases presumably
gshould be set for reargument early next fall and some thought
should be given as to what stays, if any, should be entered
pending final resolutiom.

85



5h¢wnurQdeniﬂF!hﬁhthI;;
Washington, B. G 20543

JUSﬂCEuBﬂ;??:;WEuqJR April 1, 1975

FILE COPY

PLEASE RETURN
TO FILE

Border Search Cases

Dear Chief:

In a conversation today with Chief Judge John Brown
of the Fifth Circuit, he again expressed the hope that
we will be able to decide the Border Search Cases this
Term.

Judge Brown stated that the Fifth Circuit Court of
Appeals is holding some 15 to 20 cases, awaiting our
decision. He emphasized, however, that the more serious
problem is the backup of cases in the United States
prosecutors' offices in the Southern and Western Districts
of Texas. It is estimated that some 200 prosecutions are
being postponed pending our decision,

Sincerely,

RZiJuﬂéizbﬁﬂsq_.a

The Chief Justice
1fp/ss

¢ce: The Conference
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3. We cannot accept respondent's contention

that, even though § 287(a)(3) does not mention

probable cause, its legislative history establishes \
mpovt & .

that Congress impiiettiy conditiones immigration #

officers' authority to board & and search vehicles
=

.

on probable cause to believe that they contained

allens., The legislative history simply does not

support this contentions. &7{
Z#/
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Suypreme Qourt of the Hnited Stutes
Waslrtngton, B. €. 20543 J

CHAMBERS OF
JUSTICE W, J. BREMNAN, JR. Hﬂy EE " 1 975 /

?4 /

RE: Nos. 73-2050 United States v.Ortiz
74-114 United States v. Brignoni-Ponce
73-6848 Bowen v. United States

Dear Lewis:

If your proposed memoranda in the border search case
become opinions for the Court, I vote as follows:

I join No. 73-2050, United States v. Ortiz, I join
Parts I and 111 of No, 74-114, United States v,
Brignoni-Ponce and also Part II 1T you will delete

n. 3 at p. 4. That note seems inconsistent with the
view of Section 287(a}(2) that I expressed in my dis-
sent in Peltier. I cannot join No. 73-6848, Bowen v.
United States in light of my dissent in Peltier. 1
would appreciate your adding at the foot of your Bowen,
"Mr. Justice Brennan dissents and would reverse su
stantially for the reasons expressed in his dissent in
No. 73-2000, United States v. Peltier."

Sincerely,

Mr. Justice Powell

cc: The Conference



CHAMBERS OF
JUETICE POTTER STEWART

— —

Supreme Conet of the Huited Shates
Mnshington, B. €. 20543

May 28, 1975

No, 74-114, U. 8. v. Brignoni-Ponce

Dear Lewis,

I agree with your memorandum in
this case and would join it as an opinion of
the Court.

Sincerely yours,
(¢,
(]
| B
Jf/.-‘
F 4
Mr. Justice Powell

Copies to the Conference



Supreme Qonrt of the Tarited Stutes (/
Waslington, B, (. 20543

CHAMBIRE OF _
JUSTICE THURGOOD MARSHALL May 28, 1975

RE: Nﬂ'- T*‘Il‘. UI-B‘- Y Br%‘!!ﬂﬂl-?ﬂ.ﬂ&e

Dear Lewls:

I agree with your memorandum in this
case and would join it as an opinion of the Court.

Sincerely,
Mr. Justice Powell

ce: The Conference



Suprane Conrt of the Mnited Stutes
mmﬂ 20543

CHAMBERS OF
JUBTICE Wa. J. BRENMNAN, JR.

May 28, 1975

RE: No. 74-114 United States v. Brignoni-Ponce

Dear Lewis:
After our discussion please note me as joining

you in full your opinion in the above.

Sincerely,

Mr. Justice Powell

cc: The Conference



Supreme Gourt of the Ynited States /
Washington, B. ¢. 20543 y =

CHAMBERS OF
JUSTICE WILLIAM O, DOUGLAS June -EI- » 19?5

Dear Lewis;
RE: UNITED STATES V, ORTIZ, 73-2050
UNITED STATES V. BRIGNONI-PONCE, 74-114
BOWEN V, UNITED STATES, 73-6848
If your memoranda in these cases become opinions for the
Court, I vote as follows:
In UNITED STATES V. ORTIZ, 73-2050, please join me.
In UNITED STATES V. BRIGNONI-PONCE, 74-114, I shall file
a separate statement concurring in the result.

In BOWEN V., UNITED STATES, 73-6848, 1 shall dissent for

reasons stated in my dissent in UNITED STATES V. PELTIER, 73-2000,
Willlam O. Douglas

Mr. Justice Powell

cc: The Conference
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CHAMBEINE OF
THE CHIEF JUBTICE

Supreme Qonrt of the ¥inited States
Waslington, B. €. 205%3

June 6, 1975

Re: 74-114 - United States v. Brignoni-Ponce
73-2050 - United States v. Ortiz
73-6848 - Bowen v. United States

Dear Lewis:

To keep you informed, my present view is that
73-6848, Bowen v, United States, should be affirmed.

Ap to 74-114, United States v. Brignoni-Ponce,
and 73-2050, United States v, Ortiz, 1 am not yet persuaded
to affirm.

I am glad you now avoid the ''area search warrant'
approach but I fear we may not have found the key 1 need to
resolve this problem.

As of now, in the latter two cases, 1 am close to
where I was at Conference.

Regards,

Mzr. Juetice Powell

Copies to the Conference



Buyreme Gourt of Hye Hnited States
Waslington, B. . 20343

CHAMBERE OF
JUSTICE LEWIS F POWELL,JR. June 6, 1975

PERSONAL

Border Search Cases

Dear Chief:

Although I am grateful for the vote in Bowen, I am
quite disappointed that you think we have not "found the
key" to the proper resolution of Brignoni-Ponce and Ortiz.

I write primarily to suggest that we are unlikely to
find five votes for any "key' more to your liking. is
is a judgment (with which you may disagree entirely) based
on my having devoted more time to the study of these cases
than to any other assignment you have given me this year.

The drafts which I have circulated are in accord on
prineciple with Fourth Amendment precedents, the most recent
of which 1s Almeida-Sanchez. In one respect, however, it
can be sald that I have departed somewhat from precedent.
In Brignoni-Ponce, I proposed a "reasonable suspicion"
standard for random stopping and questioning of occupants
of vehicles by roving patrols. This affords more leeway
to law enforcement officers than any prior Fourth Amendment
case with which I am familiar, although I drew heavily on
Terry and Adams.*

I do not believe that the '"reasonable suspicion"
standard will unduly handicap officers on roving patrol.

*In those cases, as gou will recall, the investigating
officers had reasonable grounds to believe that the
suspects were armed and that they might be dangerous.
This 1s a considerably higher requirement than the '"rea-
sonable suspicion" which I propose in Brignoni-Ponce.
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1 invite your attention particularly to Part IV of my
Brignoni-Ponce opinion (p. 10-12) for the "factors [that]
may be taken Into account in deciding whether there is a
reasonable suspicion to stop a car in the border area".

With this portion of my opinion in mind, I further invite
you to read Bill Douglas' concurrence, circulated June 5, in
which he attacks the ""reasonable suspicion" proposal.

It is thus evident that, so long as the composition of
the Court remains as it is now, the resoclution I propose is
likely to be the closest to your tentative views. Putti
it differently, we have the same 5 to 4 split that decide
Almeida-Sanchez, except that Bill Douglas would require an
even higher standard than I propose. Absent a change in
the personnel of the Court, it is unrealistic to think that
the result will be different at any future Term - unless
Justices Brennan or Marshall retreat from my positiom to
that of Bill Douglas.

It is also entirely speculative whether a change in
Court composition will create a new majority.* We hope there
will be no change for many years; we have no idea which Justice
will be the first to leave; and we certainly have nc idea as
to the views of the Justice who might fill a vacancy.

Of course, we do not have to agree on a Court opinion,
But examples that come to mind (E,E,, Metromedia) have hardly
been satisfactory to the bench or bar. e Border Search
Cases present an especially pressing problem, with courts
and U.S. Attorneys in four states awaiting definitive
guidance. I am sure we all would regret further delay or
a fractured Court.

As you know, we also have pending here cases which
present the validity of random stops for questioning at
established checkpoints. These are perhaps the most imPortant
of all of these cases., I confirm what I said at Friday's
Conference, namely, that I have carefully considered the

*#T do not imply that the possibility of a future change
affects any of our judgments. I am merely exploring whether
it is realistic to think the present situation will change.
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issue, and will vote to affirm the right of the border patrol
officers to make such stops - without requiring reasonable
suspicion - at the established checkpoint. Potter expressed
the same view at Conference, and has confirmed it to me per-
sonally, I think there is a vast difference between the
clrcumstances of the regularized stops at established check-
Euintﬂ (which are quite analogous to stopping vehicles for

icense checks), and the random stops by roving patrols at
any time of day or night on any road or highway within a
hundred miles of the border.

You may recall Bill Rehnquist's statement that he might
consider joining me if I made clear that we were implying no
view with respect to stops by state and local officers for
such purposes as checking driver's licenses, auto registrationm,
weighing trucks or enforecing agricultural quarantines. I

attach a proposed new footnote to be added to Brignoni-Ponce.
I do not know whether this will satisfy Bill.

Sincerely,

.
'/\_, é’ L ‘l’.z_’,

The Chief Justice

1fp/ss



Footnote 8, for p. 9 in Brignoni-Ponce. (The note
reference would appear after the word "Amendment" at
the end of the long paragraph).

8. Our decision is based on an assessment of

the Border Patrol's function, its statutory authority
for stopping vehicles, and the character of stops for
quesioning in the border areas. We imply no view as to
issues that may arise with respect to state and local
law enforcement practices of stopping vehicles for such
purposes as checking driver's licenses and auto
registration, weighing trucks, or enforcing agricultural

quarantines.
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8 UNITED STATES v. BRIGNONI-PONCE

identity or to maintain the status quo momentarily
while obtaining more information, may be most rea-
gonable in light of the facts known to the officer at
the time.” Id., at 145-146.

These cases together establish that in appropriate cir-
cumstances the Fourth Amendment allows a properly
limited “search” or “seizure” on facts that do not consti-
tute probable cause to arrest or to search for contraband
or evidence of ecrime. In both Terry and Adams v.
Williams the investigating officers had reasonable grounds
to believe that the suspects were armed and that they
might be dangerous. The limited searches and seizures
in those cases were a valid method of protecting the
public and preventing erime. In this case as well, be-
cause of the importance of the governmental interest at
stake, the minimal intrusion of a brief stop, and the ab-
sence of practical alternatives for policing the border, we
hold that when an officer’'s observations lead him reason-
ably to suspect that a particular vehicle may contain
eliens who are illegally in the country, he may stop the ,
car briefly and investigate the circumstances that provoke s
sugpicion. As in Terry, the stop and inquiry must be
“reasonably related in scope to the justification for their
initiation.” 392 U. 8., at 20. The officer may question
the driver and passengers about their citizenship and
immigration status, and he may ask them to explain sus- :
picious circumnstances, but any further detention or
search must be based on consent or probable cause.

We are unwilling to let the Border Patrol dis-
pense entirely with the requirement that officers
must have a ressonable suspicion to justify roving-
patrol stope! We conclude that in tie context of
border area stops, the reasonableness requirement
of the Fourth Amendment demands something more than
the broad and unlimited discretion sought by
the government. Roads near the border carry not only

7 Becanne the stop in this cass was mads without a warrant and
the oficers made no effort to obisin ope, we have no oceasion to
decide whether & warrant could be isrued to etop cars in a designated



UNITED STATES v. BRIGNONI-PONCE 9

aliens seeking to enter the country illegally, but a large
volume of legitimate traffic as well. San Diego, with &
metropolitan population of 1.8 million, is located on the
hn_:urder. Texas has two fairly large metropolitan areas
directly on the border: El Paso, with s population of
BI_SD.UUD, and the Brownsville-McAllen area, with a com-
bined pnpu}ntinn of 320,000. We are confident that a
large majority of traffic in these cities is lawful and that
rala.tfvely few of their residents have any connection with
the illegal entry and transportation of aliens. To ap-
prove roving-patrol stops of all vehicles in the border
area, wItI_mut any suspicion that a particular vehicle is
carrying illegal immigrants, would subject the residents
of these and other areas to 1ntsr§:Eenca with their
use of the highways, solely at the discretion of
Border Patrol officers who seek to enforce laws
having nothing to do with the regulation of
highwa usnFVsThn only formal limita-
tion on that discretion appears to be the administrative
regulation defining the term ‘remsonable distance” in
; Eg;g}l{g;n mean within 100 air miles from the border.
Jd (1974). i
at least 1:1{11:!)! tql:th::'ehc rvg{&nlgtnfntcagg‘f‘h'
If we approved the Government’s position in this case,
Border Patro] officers could stop motoriste st random for
questioning, day or night, anywhere within 100 air miles
of the 2,000-mile border, on a city street, a busy highway,
or a desert road, without any reason to suspect that they

aave violated any law, Yet the cases in vhich border
area stops have been considered establish that kazex
bases for reasonable suspicion are available wikh to
Border Patrol officers. As we discuss in Part 1V,
infra, the nature of the violations which are here
involved naturally generate articulafle grounds for
differentiating between violators and nonviolators.
Even though the intrusion involved in Border Patrol
stops is admistedly modest, we do not think it
"reasonable" under the Fourth Amendment to make such
stops on a random basis when means are available to
protect law-abiding residiiis from indiscriminate
offi¢ial interference.

area oo the basis of conditions in the srea as & whole and i the
absenoe of resson to suspect tha! any particular ear is earrying
pbiens, Bes Almeids-Sanches, supra, at 275 (Mn. Juosmics Powsiy,
concurring) ; Camara v. Municipal Court, 357 T. B. 523 (1067).



Footnote 7a/

Our decision in this case is based on an assessment of the

Border Patrol's function, theimportance of the governmental
interests served by its stops, the character of its stops, and,
as discussed below, the availability of alternatives to
indiscriminate stops unsupported by reasonable suspicion. The
decision is alsc one which concerns stops having nothing to do
with an inguiry whether highway users and their vehicles are
entitled, by virtue of compliance with lawe governing highway
usage, to be upon the public highways. Our decision thus does
not imply that state and local law enforcement agencies are
without power to conduct such limited stops as are necessary
to enforce laws regarding driver's licenses, vehicle registra-
tion, truck weights, agricultural quarantines and similar
matters.
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Wuslrington, B, T 20543

CHAMBERS OF
JUSTICE LEWIS F POWELL, JR. June 19, 1975

Cases Held for No. 74-114 U.S. v. Brignoni-Ponce

MEMORANDUM TO THE CONFERENCE:

No. 74-993 Janney v. United States
No. 74-6150 Coffey and Sparks v. United States

These two cases are exactly like No. 74-6016, Armold
v. United States, and the petition of Bylund and Dixon In
No. 74-86014, discussed in the memo of cases held for United
States v. Ortiz. In each case the petitioner was stoppe
at the Sierra Blanca checkpoint and, in the course of
questioning, Border Patrol officers discovered evidence
that provided probable cause for a search, In each case
CA5 relied on its decision in Hart. If the Court wants to
review the functional equivalency issue, in hopes of reaching
the stop question, these cases should be held, If the Court
vacates and remands in the other cases, I think these
petitioners should receive the same treatment. I might
add that these Sierra Blanca cases are the only petitions
presently before us that potentially present the 1ssue of
stops for questioning at checkpoints. I was in error in my
memorandum of May 23, in suggesting that several pending
petitions presented this issue. Our options, if we want to
gsettle this remaining issue, are to grant one of these petitions
despite the "functional-equivalency" hurdle, or to wait for
a petition that presents the issue cleanly. My current
inclination is to vacate and remand these petitions and wait.

No. 74-5062 Quiroz-Reyna v, United States
Ne. 74-5307 Baca v. United States

These petitions involve stops conducted prior to the
date of decision in Almeida-Sanchez. None of the present
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cases will decide whether the principles of Brignoni-Ponce
should be applied retroactively. I believe, however, that

the ratiunage of Peltier and the lower-court decisions prior
to Almeida-Sanchez would lead to a conclusion that the Govern-
ment reasonably could have continued meking such stops at
least until the date of decision in Almeida-Sanchez. Because
we are not declding the retroactivity question, it would seem
appropriate to vacate these judgments and remand to the courts
of appeals in light of Peltier, Bowen and Brignoni-Ponce, but
I could also vote to deny the petitions if that is the
consensus,

The remaining cases represent stops for questioning
upheld by the courts of appeals on ''reasonable suspicion."
In light of the decision in Brignoni-Ponce, the only issues
raised by these petiticns will be the application of that
standard to the facts of each case. For your convenience,
I will outline the facts in each case, and indicate how I
intend to vote.

No. 74-5422 Madueno-Astorga and Lopez-5aenz
v. United States

This petition challenges two separate in¢idents. In
the first (Madueno-Astorga), Border Patrol agents saw
Petitioner's car on an Interstate Highway 10 miles from
the border, at 6:50 a.m, They said that the car had a large
trunk and a heavy-duty suspension system, and appeared to
"drift" on curves. ey concluded that it must be heavily
loaded, so they stopped it. There were no cther suspicious
circumstances preceding the stop. Vacate and remand under
Brignoni-Ponce.

The second incident (Lopez-Saenz) occurred in the early
morning hours leas than half a mile from the Mexican border,
in an area "heavily used by alien and narcotic smugglers.”
The officer tried to stop a Ranchero pick-up (not Petitioner's
vehicle), It tried to run him off the road, but he finally
stopped it. The driver jumped out and fled, leaving the
pick-up in a ditch. Within 2 to 4 minutes (and before the
officer discovered that the pick-up contained marijuana),
another Ranchero pick-up came by. The driver (Petitiomer)
appeared to be Mexican. The officer stopped the pick=-up
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suspecting it might be associated with the first vehicle,

and found marijuena in plain view. Petitioner does not claim
standing to challenge the stop of the first pick-up, but
contends that there was no reasonable basis for the officer
to suspect that he was assoclated with it. Deny.

No. 74-6003 Alvarez-Garcia v. United States

Petitioner and a codefendant were traveling, about
5:15 a.m., in eclosely-following cars near the border. They
were traveling slowly, and the trailing car did not take
opportunities to pass the lead car. Petitioner was driving
the lead car, Border Patrol officers followed them and
noticed that the trailing car was riding low, despite new
shock absorbers. It also appeared to have cnntru{ problems
on curves, leading the officers to believe it was heavily
loaded. The officers stopped the rear car and found
marijuana, then stopped Petitioner's car, which also had
new shock absorbers Eut was not riding low. Deny.

No. 74-6061 Rocha-Lopez v. UUnited States

Border Patrol officers saw Petitioner (a Mexican-American)
at 6:40 a.m. on a road 1-1/2 miles from the border in an area
"motorious for smuggling.” The officers testified that normal
traffic at that hour is light and that they can identify most
drivers as local residents. They did not recognize Petitiomer.
When Petitioner saw the agents, he jammed on his brakes,
reducing his speed to 10 mph. On these facts he was stopped.
Vacate and Remand.

No., 74-6086 Gonzalez-Diaz v. United States

Border Patrol officers were on patrol in a "notorious
smuggling area" 7-1/2 miles from the border at 2:30 a.m,
They stopped to investigate an unusually-placed rock beside
the road and saw footprints, leading them to believe that
aliens had been picked up there. Petitioner then drove by
in a Pontiac sedan of a sort often used for smuggling aliens.
He was Mexican, a stranger to the officers, and he was
traveling 20 mph in a 55 mph zone. They followed him for
a short distance and stopped him. Vacate and remand.
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No. 74-6259 Gonzales v. United States

A Border Patrol officer was on patrol at 5:20 a.m.
1-1/2 miles from the border on a road that parallels the
Rio Grande. The area between the highway and the river is
sparsely populated and 1is often used by smugglers. The
officer saw Petitioner's truck top a levee, coming from the
border, and turn its headlights on. The officer became
suspicious and signaled the vehicle to stop. Petitioner
tried to run him off the road, but the officer finally
succeeded in stopping the truck. De

L

r.
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Suypreme Qourt of the Hiited Stubes |/
MWashington, B. . 205%3

CHAMBERE OF
THE CHIEF JUSTICE

June 9, 1975
PERSONAL

Re: Nos, T3-2080 « United States v. Ortiz
T4-114 - United States v. Brignoni-Ponce
73-6848 - Bowen v. United States

Dear Lewis:

I'm sorry to "let you down'" on the Border Search cases.
There is, of course, no Court opinion resolving these troublesome
issues., And the vexing aspect of the plurality opinion in Almeida-
Sanchez is that it has been followed by an unemployment figure ex-
ceeded only by the number of illegal allens reliably estimated to be
in the United States.

I argue for no nexus between the two except that they coincide,
I add to that what I said in some dissenting opiniona over the past 20
years, that we are becoming an "impotent society.' With a shocking
rise in crime, both in prosperity and recession, we are constantly --
and blandly ~- telling the society we serve "'you can't get there from
here,"

Here, as elsewhere, the key lies in the irrational, monolithic,
mechanical application of the Suppression Doctrine, fulfilling Cardozo's
prophecy on it once a month if not more.

You have my vote on the Border cases if you link it with a sane,
selective use of exclusion -- as in England, Israel, and every other

civilized country in the world save ours?

Regards,

)

Mr, Justice Powell
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Washington, B. €. 20543

CHAMBERS OF
JUBTICE HARFEYT A BLACKMUN

June 9, 1975

Re: No. 73-2050 - TUnited States v. Ortiz
No. 74-114 - United States v. Brignoni-Ponce

Dear Lewls:
1 am still unable to join your proposed opinions
for these cases. I remain where I was at the time of our

conference.

Sincerely,
oy

Mz, Justice Powell

cc: The Conference



Snpreme Court of the Fnited States
Waslington, B, . 20543

CHAMBLRS OF
JUSTICE WILLLAM H. REMNOQUIBT

June 10, 1975

Re: No., 74-114 - United States v. Brignoni-Ponce

Dear Fellow Losers:

At this stage of the Term, it seems to be the common
understanding that we have two choices in this case and in
Ortiz, both of which represent extensions of Almeida-Sanchez
in which we dissented, The first choice is to continue our
votes to reverse the Court of Appeals, and thereby under
Conference practice during the past few months to require the
cases to go over for reargument next fall. The other choice
is to try to persuade lewis to make some modifications in his
draft opinion in exchange for the four of us concurring
either in the opinion or in the result. 8

I think the second choice has much to be said for it for
at least two reasons., First is that if we follow the first
option we are apt in the long run to find that it will become
a Court opinion in spite of our disagreement with it, and as
presently drafted it has a good deal of potential for spill-
over into areas quite different from Border Patrol searches.
The basic conceéption of the opinion, as I now read it, is that
even though the governmental interest is significant, and the
intrusion produced by a stop is minor, the interest of
innocent citizens in using the highway is such that even this
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minor intrusion will not be permitted under the Fourth
Amendment. I am hopeful that Lewis may be amenable to
changing some of the language in his opinion so as to shift
its emphasis in a way that would confine the result more to
the particular situation of the Border Patrol, and leave open
not mnrlfy in form but in substance the question of the
propriety of stops where the stop is related to inguiring as
to whether conditions imposed by law for operating a vehicle
jon a public highway have been met.

The second reason why I think it wise to pursue the
second alternative is that it does seem to me that we all
have institutional responsibility for getting these cases
decided this Term. I don't think any of those who have voted
to join Lewis are about to change, and so the changes will
have to come from us, If it were a case of a numerically
evenly divided Court, it could well be argued that there is
no more reason for us to alter our views than for those on the
other side to alter theirs, but here there is a five man
majority in support of Lewls' present position.

Feeling as I do, I want to take this opportunity to
sound out each of the three of you on the proposed changes
in the draft opinion which are attached to this memorandum,
I include a partial rewrite of pages B and 9 of the May 24th
circulation, together with a typed footnote "7a" following
revised page 9, and an insertion on page 11 of the phrase
"give rise" to the present word "add" in the eighth line on
that page.

I have no idea whether these changes would be satisfactory
to Lewis, and I am quite sure they might produce some objections
on the part of others who have joined his present draft. But
here we do have some bargaining strength. Lewis has proposed
to me a somewhat pro forma footnote which would go on page 9
of the present draft and read as follows:
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"Our decision 1s based on an assessment

of the Border Patrol's function, its
statutory authority for stopping vehicles,
and the character of stops for questioning

in the border areas. We imply no view as

to issues that may arise with respect to
state and local law enforcement practices of
stopping vehicles for such purposes as
checking driver's licenses and auto registra-
tion, weighing trucks, or enforcing agricultural
guarantines."”

While this adequately reserves these issues in form,
I do not regard it as being nearly as satisfactory as the
proposed changes in language which I have incorporated in
the attachments to this memorandum. I have heard enough
discussions in three and a half years of Conference to
realize that a simple footnote in a case saying, "Wwe do not
decide this ¢uestion,” is not always thought by everybody
who joins the opinion to mean exactly what it says, and I
would like to make sure that the opinion itself is structured
in such a way as to genuinely reserve these issues.

If that is done, I would propose something very generally
along the following as a concurring statement for as many of
the four of ues as agree with it, probably to be issued in the
name of the Chief Justice, as our senior and mentor, or in Byron's
name, if he were willing, since he authored the dissent in

Almeida-Sanchez:

"We dissented from the Court's decision

in Almeida-Sanchez v, United States, 413
U.S5. 266 (1973), a2nd we are of the view
that the Court's decision in this case
represents a gtill further extension of
departures taken in that case. Nonetheless,
because a majority of the Court adheres
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to Almeida, and believes that this case
should be similarly resolved, we [join in
the Court's opinion] [concur in the result].

"We think it gquite important to point
out, however, that the Court's opinion and
reasoning deal only with the type of stop
involved in this case. We think that just
as travelers entering the country may be
stopped and searched without probable cause
and without founded suspicion because of
'national self protection reasonably requiring
one entering the country to identify himself
as entitled to come in, and his belongings as
effects which may be lawfully brought in,'
Carroll v. United States, 267 U.5. 132, 154
(1925), a strong case may be made for those
charged with the enforcement of laws condition-
ing the right of vehicular use of a highway to
likewise stop motorists using highways in order
to determine whether they have met the gualifica-
tions prescribed by applicable law for such use.
See Cady v. Dombrowski, 413 U.S. 433, 440-441
(1973); United States v. Biswell, 406 U.S. 311
(1972). We regard these and similar situations,
such as agricultural inspections and highway
roadblocks to apprehend known fugitives, as not
in any way constitutionally suspect by reason %f

today's decision.” g, .. . . f;;(;‘,;/f:{p ,
I would appracihte receiving your reaction to this very rough

and tentative proposal.
Sincerely, h"\ﬂ/

The Chief Justice
Mr. Justice White

Mr. Justice Blackmun
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e June 16, 1975

JUSTICE LEWIS F POWELL,JR

Lo

Brignoni-Ponce and Ortiz

Dear Bill, Potter and Thurgood:

You may recall that at our Conference on June 6, (when
these cases were discussed) Bill Rehnquist indicated that 1f
the opinlons were clarified in certain respects, he might
reconsider his position.

I followed up with Bill and he identified two particular
concerns: (1) that our opinions would not apply to state
regulation of highway use, such as enforcement of laws with
respect to driver's licenses, truck weights and the like;
and (ii) that we not foreclose a different decision with
respect to stops for questioning at established checkpoints.

In mﬁ view, the draft opinions as circulated left open
both of these issues, as neither was addressed. Bill, however,
has a different view, and he rejected as inadequate some minor
language changes T suggested., He then submitted counter-
proposals that were quite lengthy.

As the result of negotiations, I submitted the changes
which are now reflected in the pages of Brignoni-Ponce and
Ortiz which I enclose herewith for each of you, Without
committing himself, Bill has indicated an inclination to join
us 1f we adogt these changes. Prior to seeing my counter-
proposals Bill had conferred with the Chief Justice, Byron
and Harry with inconclusive results. I do not think my
Erngoaals have been seen by these gentlemen, as Bill thought

t best to know first whether we would submit them to the

Conference.

I am willing to make these changes in the draft opinions.
They certainly do not affect the result of the holdings or
change the basic rationale. I expect all of us would come
out at about the same place on the right of the states
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reasonably to govern highway usage. There may be differences
between us as to mere stops at established checkpoints.
Although Byron expressed the view that our decision in
Brignoni-Ponce would necessarily foreshadow a similar holding
with respect to all other stops, I do not agree with him.

In any event, the changes which are necessary to satisfy

Bill will still leave each of us free to decide the fixed
checkpoint stop issue as we deem proper.

In sum, I think we have a chance now to bring these cases
down. We will have settled conclusively the "search" issue
at fixed checkpoints as well as by roving patrols; and we also
will have settled the "stop" issue with respect to roving
patrols, These decisions will go far toward resolving the
doubt which now overhangs the entire Border Patrol operations.

In view of time constraints as well as the importance
of a resolution, I suggest that the four of us meet to discuss
the situation. If agreeable, Eerhaps we could convene in
Bill Brennan's office at say 11:00 a.m. today if this is
convenient. If Mary Fowler will let Sally Smith know, she
will advise Thurgood and Potter.

Sincerely,

Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice Marshall

1fp/ss
Enc.
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Snprene Qonrt of the Hirited States
MWushington, B. Q. 20543

CHAMBERE OF
THE CHIEF JUSTICE

June 25, 1975

Re: No. 74-114 - United States v. Bripgnonl-Ponce

Dear Bill:

I am writing geparately in the above and [
think it better to have that stand alone, so please
withdraw my "join'" of June 23,

Regards,

i

Mr. Justice Rehnquist

Copies to the Conference
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June 19, 1975

Cases Held for No. 74-114 U.S. v, Brignoni-Ponce

MEMORANDUM TO THE CONFERENCE:

No. 74=993 Janney v. United States
No, 74-6150 Coffey and Sparks v. United States

These two cases are mcr.li like No. 74-6016, Armold
V. %, and the petition of Bylund and Dixom In
No. , discussed in the memo of cases held for United
States v, Ortiz. In each case the petitioner was sto

at the Sierra Blanca checkpoint and, in the course of

questi , Border Patrol officers discovered evlidence

that provi probable cause for a search, In each case

CAS relied on its decision in Hart. If the Court wants to
review the functional equivalency issue, in hopes of reaching
the stop question, these cases should be held. If the Court
vacates and ruum!la in the other cases, I think these
petitioners should receive the same treatment. 1 might

add that these Sierra Blanca cases are the un]&‘plt:l.timn
presently before us that potemtially present issue of
stops for questioning st checkpoints. 1 was in error in my
memorandum of May 23, in suggesting that several pending
petitions presented this issue. Our options, if we want to
settle this remaining issue and to grant one of these petitions
despite the "functional-equivalency" hurdle, or to wait for
a petition that presents the lssue cleanly. My current
inclination is to vacate and remand these petitions and wait.

No. 74-5062 Quiroz-Reyna v. United States
No, 74-5307 %unu v. United States

These petitions involve st conducted prior te the
date of decision in Almeida-San . None of the present
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cases will decide whether the principles of Bﬁéﬁﬁuni-Pnnce
should be applied retroactively. I believe, er, at
the rationale of Peltier and lower-court decisions prior
to Almeida-Sanchez would lead to a conclusion that the Govera-
ment reasonably could have continued making such stops at
least until the date of decision in Almeida-Sanchez. Because
we are not deciding the retroactivity question, It would seem
propriate to vacate these judgments and remand to the courts
of appeals in light of Peltier, B and Bri i-Ponce, but
I could also vote to deny the petitions if that Eu the
consensus .

The remaining cases represent stops for questioning
upheld by the courts of appeals on "reasonable suspicion."
In light of the decision in l§iggoni-nggn, the only isasues
ralsed by these petitions wi the application of that
standard to the facts of each case., For your convenience,

I will outline the facts in each case, and indicate how 1
intend to vote.

No. 74-5422 Maduens~-Astorgas and Lopez-Saenz
v. United States

This petition challenges two separate indicents. 1In
the first dueno-Astorga), Border Patrol agents saw
Petitioner's car on an Interstate Highway 10 miles from
the border, at 6:50 a.m. They said that the car had a large
trunk and a heavy-duty suspension system, and appeared to
"drift" on curves. y concluded that it must be heavily
loaded, so they stugped it. There were no other suspicious
circumstances preceding the stop. Vacate and remand under

Brignoni-Ponce.

The second incident (Lopez-Saenz) occu