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drew a rough sketch of the movement of the sound source 
that he intended to describe with the words "tended to wan­
der about the room"; that sketch revealed a back and forth 
movement along the wall between the speakers. He was 
then asked: 

"Q. Mr. Seligson, why did you use the words 'tended 
to wander about the room' to describe what you have 
drawn on the board? 

"A. Well, I don't know what made me pick that par­
ticular choice of words. Would you have been more sat­
isfied if we said 'across,'-! think not-instead of before. 
I have the feeling you would have objected in either 
event. The word 'about' meant just as I drew it on the 
board. Now, I so testified in my deposition"-Joint 
App. 169.12 

"Q. I think your statement in the article which says they moved into the 
room, just as if they came forward, as well-

" A. The example given for the movement into the room refers only to a 
widened violin and a widened piano and was meant to imply only that the 
widening and movement was across the rear wall from the two speakers. 

"Q. 'It tended to wander about the room.' It didn't say from side to 
side or against the walls alone, but it says-

"A. I believe the next sentence is meant to explain that. It then says, 
'For instance,' as an example of the effect. 

"Q. The word 'about' means around, doesn't it? 
"A. It was, your Honor, it was meant to mean about the rear wall, be­

tween the speakers. 
"Q. That isn't what it says, though. 
"A. I understand." 

Joint App. 122-124 
12 These additional questions were then asked and answered: 
"Q. Would it have been more accurate in your judgment to say that the 

instruments tended to move back and forth between the two speakers? 
"A. No, I don't think so, taken in context of the way it's described. Re­

member, the effect is carefully described in a few sentences later. It's 
hard to mistake. 
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The District Court's Actual Malice Determination. 

The District Court's reasons for fin mg a sity in the de­
scription of the location of the movement of the wandering in­
struments provided the background for its ruling on actual 
malice. The court concluded that "no reasonable reader" 
would understand the sentence as describing lateral move­
ment along the wall. Because the "average reader" would 
interpret the word "about" according to its "plain ordinary 
meaning," the District Court unequivocally rejected 
Seligson's testimony-and respondent's argument-that the 
sentence, when read in context, could be understood to refer 
to lateral movement. 13 

On similar reasoning the District Court found Seligson's 
above-quoted explanation of the intended meaning of the sen­
tence incredible. The District Court reasoned: 

"Thus, according to Seligson, the words used in the 
Article--'About the room'-mean something different to 
him than they do to the populace in general. If Seligson 

"Q. Is there anything in the article which you think conveys to the 
reader the idea that the instruments stayed down at one end of the room 
and didn't come out and wander about, like you wandered about, where 
you have drawn the orange line? 

"A. Yes. 
"Q. What is that? 
"A. I would think that the reader would get that from reading that a 

violin appeared to be ten feet wide and a piano stretched from wall to wall. 
This is no hint of depth or whatever, entering into the room." Joint App. 
16~170. 

" The District Court buttressed this conclusion by pointing out that peti­
tioner had received no complaints from purchasers about any wandering 
instruments, and that no other reviews of the Bose 901 had referred to 
wandering instruments. On the contrary, a review quoted by the District 
Court commented that "each instrument has its prescribed space-and it 
stays there." Seen. 5, supra. This evidence, however, was more proba­
tive of falsity in ascribing any movement at all to the sound source than of 
falsity in describing the location of the movement. As we have pointed 
out, the District Court found that the article was truthful insofar as it 
stated that apparent movement occured. 
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is to be believed, at the time of publication of the Article 
he interpreted, and he still interprets today, the words 
'about the room' to mean 'along the wall.' After careful 
consideration of Seligson's testimony and of his de­
meanor at trial, the Court finds that Seligson's testimony 
on this point is not credible. Seligson is an intelligent 
person whose knowledge of the English language cannot 
be questioned. It is simply impossible for the Court to 
believe that he interprets a commonplace word such as 
'about' to mean anything other than its plain ordinary 
meaning. 

"Based on the above finding that Seligson's testimony 
to the contrary is not credible, the Court further finds 
that at the time of the Article's publication Seligson 
knew that the words 'individual instruments . . . tended 
to wander about the room' did not accurately describe 
the effects that he and Lefkow had heard during the 
'special listening test.' Consequently, the Court con­
cludes, on the basis of proof which it considers clear and 
convincing, that the plaintiff has sustained its burden of 
proving that the defendant published a false statement of 
material fact with the knowledge that it was false or with 
reckless disregard of its truth or falsity." 508 F. Supp., 
at 127~ 1277. 

Notably, the District Court's ultimate determination of ac­
tual malice was framed as a conclusion and was stated in the 
disjunctive. Even though the District Court found it impos­
sible to believe that Seligson-at the time of trial-was 
truthfully maintaining that the words "about the room" could 
fairly be read, in context, to describe lateral movement 
rather than irregular movement throughout the room, the 
District Court did not identify any independent evidence that 
Seligffian realized the inaccuracYQr the statement, o; enter­
tained serious doubts about its truthfulness, at the time of 

----------------------------
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publication. 14 

II 

This is a case in which two well settled and respected rules 
of law point in oppo~ite directions. 

Petl 10ner correct y remm s us that Rule 52(a) provides: ~ 

"Findings of fact shall not be set aside unless clearly er-~ 
roneous, and due regard shall be given to the opportu-
tritYQr the trial court to judge of the credibility of the 
witnesses." 

We have repeatedly held that the rule means what it says. 
Inwood Laboratories, Inc. v. lves Laboratories, Inc., 456 
U. S. 844, 855-856 (1982); Pullman-Standard v. Swint, 456 
U. S. 273, 287 (1982); United States v. United States Gypsum 
Co., 333 U. S. 364, 394-396 (1948). It surely does not 
stretch the language of the rule to characterize an inquiry 
into what a person knew at a given point in time as a question 
of "fact." 15 In this case, since the trial judge expressly com­
mented on Seligson's credibility, petitioner argues that the 
Court of Appeals plainly erred when it refused to uphold the 
District Court's actual malice "finding" under the clearly er­
roneous standard of Rule 52(a). 

On the other hand, respondent correctl~nds us that in 
cases raising First Amendment issues we have repeatedly 
held that anappellate court lias anob!ii2 atfon to ''make an in­
depen en exammation of the w record' in order to make 
sure "that the judgment does not constitute a forbidden in­
trusion on the field of free expression." New York Times v. 
Sullivan, supra, 376 U. S., at 284-286. See also i::rAACP v. 
Claiborne Hardware, 458 U. S. 886, 933-934 (1983); Green­
belt Cooperative Publishing Assn. v. Bressler, 398 U. S. 6, 

14 The District Court expressly rejected petitioner's exhaustive attempt 
to prove that Seligson had a continuing interest in marketing his own 
speaker and therefore deliberately distorted the review. 508 F. Supp., at 
1275. 

16 lndeed, in Herbert v. Lando, 441 U. S. 153, 170 (1979) we referred in 
passing to actual malice as "ultimate fact." 
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11 (1970); St. Amant v. Thompson, 390 U. S. 727, 732-733 
(1968). Although such statements have been made most fre­
quently in cases to which Rule 52(a) does not apply because 
they arose in state courts, respondent argues that the con­
stitutional principle is equally app ca e to e era Itlga 10n. 
We qw e agree; sure y · wou ervert t e concept of feder­
alism for trus Court to lay claim to a broader power of review 
over state court judgments than it exercises in reviewing the 
judgments of intermediate federal courts. 

Our standard of review must be faithful to both Rule 52(a) 
and t e ru e o m epen en review app Ied1n New York 
Times v. ul wan. e con ct etween the two rules is in 
some respects more apparent than real. The New York 
Times rule emphasizes the need for an appellate court to 
make an independent examination of the entire record; Rule 
52(a) never forbids such an examination, and indeed our sem­
inal decision on the rule expressly contemplated a review of 
the entire record, stating that a "finding is 'clearly erroneous' 
when although there is evidence to support it, the reviewing 
court on the entire evidence is left with the definite and firm 
conviction that a mistake has been committed." United 
States v. Gypsum Co., supra, 333 U. S., at 395 (emphasis 
supplied). Moreover, Rule 52(a) commands that "due re­
gard" shall be given to the trial judge's opportunity to ob­
serve the demeanor of the witnesses; the constitutionally­
based rule of indepenaent reVie~rmits this oppo?€umty to 
beg we n its due. Indeed, as we previously observed, the 
Court of Appeals in this case expressly declined to second­
guess the district judge on the credibility of the witnesses. 

The requirement that special deference be given to a trial 
judge's ~r~ihilitL de~1olliis Itself a recogcltion of the 
broader proposition that the presumption of correctness that 
attaches to factual findings is stronger in some cases.....th,an in 
o~s. The same "clearly erroneous"~dard applies to 
findings based on d~umen~de~e as to those based en­
tirely on oral testiriiOri'y,See Uiiitea States Gypsum Co., 

~ 0"2-
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supra, 333 U. S., at 394, but the presum lion has lesser force 
in the former situation than m the latter. mn arly, the 
st~~trfal becomes longer and 
more complex, but the likelihood that the appellate court will \ 
rely on the presumption tends to increase when trial judges 
have lived with the controversy for weeks or months instead 
of just a few hours. 16 One might therefore assume that the 
cases in which the appellate courts have a duty to exercise 
independent review are merely those in which the presump­
tion that the trial court's ruling is correct is particularly 
weak. The difference between the two rules, however, is 
much more tl.:!.an a mere matter of deS!ee. For the ruleof 
ind~ review assigns to judges a constitutional respon­
sibility that cannot be delegated to the trier of fact, whether 
the factfinding function be performed in the particular case 
by a jury or by a trial judge. 

Rule 52(a) applies to findings of fact, including those de­
scribed as "ultimate facts" because they may determine the 
outcome of litigation. See Pullman-Standard v. Swint, 
supra, 456 U. S., at 287. But Rule 52(a) does not inhibit an 
appellate court's power to correct errors of law, including 

'
6 "The conclusiveness of a . 'finding of fact' depends on the nature of the 

materials on which ·the finding is based. The finding even of a so-called 
'subsidiary fact' may be a more or less difficult process varying according to 
the simplicity or sublety of the type of 'fact' in controversy. Finding so­
called ultimate 'facts' more clearly implies the application of standards of 
law. And so the 'finding of fact' even if made by two courts may go beyond 
the determination that should not be set aside here. Though labeled 'find­
ing of fact,' it may involve the very basis on which judgment of fallible evi­
dence is to be made. Thus, the conclusion that may appropriately be 
drawn from the whole mass of evidence is not always the ascertainment of 
the kind of 'fact' that precludes consideration by this Court. See, e. g., 
Beyer v. LeFevre, 186 U. S. 114. Particularly is this so where a decision 
here for review cannot escape broadly social judgments-judgments lying 
close to opinion regarding the whole nature of our Government and the du­
ties and immunities of citizenship." Baumgartner v. United States, 322 
U. S. 665, 670-671 (1944). See generally Pullman-Standard v. Swint, 
supra, 456 U. S., at 28~287 n. 16. 
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those that may infect a so-called mixed finding of law and 
fact, or a finding of fact that is predicated on a misunder­
standing of the governing rule of law. See ibid.; Inwood 
Laboratories, Inc. v. Ives Laboratories, Inc., supra, 456 
U. S., at 855 n. 15. Nor does Rule 52(a) "furnish particular 
guidance with respect to distinguishing law from fact." 
Pullman Standard v. Swint, supra, 456 U. S., at 288. 
What we have characterized as "the vexing nature" of that 
distinction, ibid., does not, however, diminish its importance, 
or the importance of the principles that require the distinc­
tion to be drawn in certain cases. 17 

In a consideration of the possible application of the distinc-
tion to the issue of "actual malice" at least three characteris-
tics of the rule enunciated in the New York Times case are 
relevant. First, the common law heritage of the rule itself 
assigns an especially broad role to the judge in a lying it to 
specific factua s1 ua 10 s. econ , t e content of the ru e is 
no~ by its literal text, but rather is given 
meaning through the evolutionary process of common law ad- 7 
judication; though the source of the rule is found in the con- " 
stitution, it is nevertheless largely a judge-made rule of law. 
Finally, the constitutional values protected by the rule make 
it imperative that judges-and in some cases judges of this 
Court-make sure that it is correctly applied. A few words /_/~L;~~~~_, ,J 
about each of these aspects of the rule are appropriate. ~-- ---------1 

The federal rule that prohibits a public official from recov-
ering damages for a defamatory falsehood unless he proves 

17 A finding of fact in some cases is inseparable from the principles 
through which it was deduced. At some point, the reasoning by which a 
fact is "found" crosses the line between application of those ordinary princi­
ples of logic and common experience which are ordinarily entrusted to the 
finder of fact into the realm of a legal rule upon which the reviewing court 
must exercise its own independent judgment. Where the line is drawn 
varies according to the nature of the substantive law at issue. Regarding 
certain largely factual questions in some areas of the law, the stakes-in 
terms of impact on future cases and future conduct-are too great to en­
trust them finally to the judgment of the trier of fact. 
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that the false "statement was made with 'actual malice'-that \ 
is, with knowledge that it was false or with reckless disre­
gard ·of whe1ner 1 was a se or no , ew or tmes, supra, 
376 lf. . , a 279= , as 1 s counterpart in rules previously 
adopted by a number of state courts and extensively re­
viewed by scholars for generations. 18 The earlier defamation 
cases, in turn, have a kinship to English cases considering the 
kind of motivation that must be proved to support a common 
law action for deceit. 19 It has long been recognized that the 
formulation of a rule of this kind "allows the judge the maxi­
mum of power in passing judgment in the particular case." 20 

Moreover, the exercise of this power is the process through 
which the rule itself evolves and its integrity is maintained. 21 

As we have explained, the meaning of some concepts cannot 
be adequately expressed in a simple statement: 

18 A representative list of such cases and comments is found in footnote 
20 of the Court's opinion in New York Times, supra, 376 U. S., at 280. 

19 Under what has been characterized as the "honest liar" formula, fraud 
could be proved "when it is shown that a false representation has been 
made (1) knowinging, or (2) without belief in its truth, or (3) recklessly, 
careless whetherrrbe true or false." Derry v. Peek, 14 App. Cas. 337, 374 
(1889). 

20 "Probably the formula is less definite than it seems. Its limitations 
are perhaps largely a matter of language color. As do most English for­
mulas, it allows the judge the maximum of power in passing judgment in 
the particular case. It restricts the jury as neatly as can be done to the 
function of evaluating the evidence. But judgment under this formula can 
be turned either way with equal facility on any close case." L. Green, 
Judge and Jury, 286 (1930) (Chapter 10 of this work by Professor Green, 
cited herein, is also published in 16 Va. L. Rev. 749 (1930)). 

21 "And it must be kept in mind that the judge has another distinct func­
tion in dealing with these elements, which though not frequently called into 
play, is of the utmost importance. It involves the determination of the 
scope of the general formula, or some one of its elements. It comes into 
play in marginal cases. It requires the judge to say what sort of conduct , 
can be considered as condemned under the rules which are employed in 
such cases. It is the function through which the formulas and rules them­
selves were evolved, through which their integrity is maintained and their 
availability determined." L. Green, Judge and Jury, 304 (1930). 
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"These considerations fall short of proving St. Amant's 
reckless disregard for the accuracy of his statements 
about Thompson. 'Reckless disregard,' it is true, can­
not be fully encompassed in one infallible definition. In­
evitably its outer li~ts will be marked out through case­
by-case adjudication, as is true with so many legal 
standards for judging concrete cases, whether the stand-
ard is provided by the Constitution, statutes, or case , . 
law. Our cases, however, have furnished :rn.eani~l ~ 
guidance for the further definition of a reckless publica-
tion." St. Amant v. Thompson, 390 U. S. 727, 730-731 
(1968). 

When the standard governing the decision of a particular 
case is provided by the Constitution, this Court's role in 
marking out the limits of the standard through the process of 
case-by-case adjudication is of special importance. This 
process has been vitally important in cases involving restric­
tions on the freedom of speech protected by the First Amend­
ment, particularly in those cases in which it is contended that 
the communication in issue is within one of the few classes of 
"unprotected" speech.Yt The First Amendment presupposes 
that the freedom to speak one's mind is not only an aspect of 
individual liberty-and thus a good unto itself-but also is es­
sential to the common quest for truth and the vitality of soci­
ety as a whole. Under our Constitution "there is no such 
thing as a false idea. However pernicious an opinion may J 
seem, we depend for its correction not on the conscience of 
judges and juries but on the competition of other ideas." 
~ v. Robert Welch, Inc., supra, 418 U. S., at 339--340 
(footnote omitted). Nevertheless, there are categories of 
communcation and certain special utterences to which the 

l majestic.Eot_g,ctiQn of the First Amendment does not extend 
oecause they "are no essential part of any exposition of ideas, 
and are of such slight social value as a step to truth that any 
benefit that may be derived from them is clearly outweighed 


