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endangered species should enjoy a "safe harbor" from the regulatory impacts
of resulting population increases.279

Boundary conflicts also occur where protected animals encroach on
developed areas. In northern California, dozens of herons and egrets colo-
nized trees next to an apartment complex. Schoolchildren and bird-watchers
delighted in seeing these impressive birds in the heart of a city, but residents
of the apartments were less pleased. The birds coated the sidewalks, parking
lots, and patios with droppings and with half-eaten fish and frogs. The smell
and constant squawking chased some apartment dwellers out of their homes.
Public health officials warned that the droppings might cause lung irritation
or even spread diseases such as salmonella. The Migratory Bird Treaty Act
precluded apartment owners from removing the birds during the nesting
season."' After the season, though, the apartment owners cut down the trees
to discourage the birds from returning. The next year, the birds nested in trees
in a nearby median strip.28 '

The Migratory Bird Treaty Act also protects geese, which sometime
chase children and leave lawns, parks, and golf courses a slimy mess.' Deer,
which thrive in the suburbs but cannot be hunted there, munch on carefully

adjacent landowners should listed species migrate onto their property. We must stop turning
endangered species into a nightmare of liability for neighboring landowners.").

279. The Safe Harbor Policy encourages property owners to manage their property in ways
beneficial to endangered or threatened species by assuring them that they will not be legally
responsible for maintaining the increased populations that may result. Such property owners
can get advance permission to "take" members of the species, so long as the population does not
fall below baseline levels. See Dept. of the Interior, Fish and Wildlife Service, Announcement
of Final Safe Harbor Policy, 64 Fed. Reg. 32,717 (1999). The Department recognizes that
management of safe harbor lands may attract the species to neighboring properties as well. It
"will make every effort" to include neighbors in safe harbor agreements. Id. at 32,720.

280. See 16 U.S.C. § 703 (1994).
281. See Bob Norberg, Bird Mess May Pose Health Hazard, PREss-DEmoCRAT (Santa

Rosa, Cal.), June 5, 1997, at B1 (reporting on health hazards created by colony of egrets and
herons nesting in apartment complex trees); Bob Norberg, Birds Driving People Batty Near
Coddingtown, NestingArea Noisy, Stinky, PREsS-DEMOCRAT (Santa Rosa, Cal.), May 31, 1997,
at Al (describing nuisances created by colony); Bob Norberg, Students Sing Praises ofEgrets,
Herons, NeighborsSquawk aboutNoise, PNESS-DEMOCRAT (SANTA ROSA, CAL.), Apr. 2,1998,
at B1 (describing student fascination with colony located along median strip across street from
school).

282. See, e.g., Steve Kemper, What's Good for the Goose May Not Be Good for You,
25(10) SMrrHSONIAN 70 (Jan. 1995) (describing nuisances that accompany presence of Canada
geese); Mark Clayton, No Giggles When Gaggles of Geese Goop Up Your Town, CHRISTIAN
Sc. MON., June 16, 1997, at 1 l(reporting on efforts to remove Canada geese from Toronto
parks). The Fish and Wildlife Service is exploring alternatives available under the Migratory
Bird Treat Act to control resident Canada goose populations. See Dept of Interior, Fish &
Wildlife Svc., Migratory Bird Permits: Notice of Intent to Prepare an Environmental Impact
Statement on Resident Canada Goose Management, 64 Fed. Reg. 45,269 (1999).
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cultivated flower gardens.' Seals foul piers, eat fish off lines, and pollute
popular swimming areas." Some encounters threaten more serious harm.
Above the Nevada desert, white pelicans occasionally collide with military
aircraft on training runs, damaging the planes and posing the threat of a
crash." s Collisions between automobiles and large animals claim hundreds
of lives each year."e

C. The Costs and Benefits ofNature Protection

The boundary conflicts described above raise questions about how the
costs and benefits of nature should be distributed. Distributional issues arise
in a variety of other contexts as well, but are particularly acute in the context
of ecological restoration, the buzzword of the millennium.

Distributional issues haunt long-established restoration programs.
Beaver, once nearly extinct in North America, have been returned to much of
their former range. But as their populations rebound to robust levels, beaver
increasingly come into conflict with the humans who now share their habitat.
These conflicts result in millions of dollars worth of damage annually. Many
landowners resent having to bear these costs.28 Ambitious new restoration
proposals also face difficult cost distribution hurdles. The Florida Everglades
restoration project, for example, will require extensive changes in water flows
and land uses, as well as the development of "lifestyles and economies that do
not have a negative impact on the natural environment and do not degrade the
quality of life."288 The extent to which the financial costs of this shift should
be borne by the sugar industry, which historically profited from the draining
of the Everglades, has been a major sticking point for the project."

283. See Brandt, supra note 268, at 58.
284. See, e.g., Terry Rodgers, Showdown Looms with Seals, SAN DIEGO UNION-TRIBUNE,

Mar. 20, 1999, atAl (reporting that seals forced closure of popular swimming pool).
285. See Nancy Vogel, Keeping Birds, Pilots Apart, SACRAMENTO BEE, Feb. 1, 1999, at

Al (describing effort to predict pelican flight patterns to prevent bird-plane collisions).
286. See Brandt, supra note 268, at 58.
287. See, e.g., Jon R. Luoma, Back to Stay, 98(1) AUDUBON 52, 55 (Jan.-Feb. 1996)

(stating that in New York State alone beaver caused $6.2 million in damage to crops and
structures in 1994); Magnus Linklater, HumansAre Fair Game for Greens, TIMEs (London),
Nov. 5, 1998, at 26 (criticizing plan to reintroduce European beaver to England). Recently two
beavers which caught the nation's attention by gnawing on the ornamental cherry trees planted
around the Tidal Basin in Washington, D.C. were trapped and transported to Pennsylvania. See
Second Beaver TrappedAmid Cheny Blossoms, N.Y. TIMEs, Apr. 12, 1999, at A19.

288. General Accounting Office, South Florida Ecosystem Restoration: An Overall Stra-
tegic Plan and a Decision-Making Process Are Needed to Keep the Effort on Track 6 (1999).

289. See, e.g., James C. McKinley, Jr., Sugar Companies Play a Pivotal Role in Effort to
Restore Everglades, N.Y. TnMES, Apr. 20, 1999, at A20 (describing success of sugar industry
in averting both loss of cane fields to the plan and major financial responsibility for it).
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The distribution of costs can determine whether restoration projects
proceed. Although polls often show the public favoring nature protection over
economic prosperity when the question is posed generally, when pressed
people sometimes seem unwilling to pay much for specific protective steps.'

Restoration, which alters the status quo, also imposes substantial non-
economic costs. Although potential financial losses are often cited as the basis
for opposition to predator reintroduction programs, for example, the intensity
of the controversy over these programs far exceeds the extent of those costs.29'
The intensity of disagreements regarding the relationship between people and
nature gives these disputes their ferocity. Opponents of ecological restoration
fear not just financial setbacks but also the loss of a way of life which defines
them. They resent society's condemnation of their way of life as insuffi-
ciently sensitive to nature's needs.

The distributional issues are not limited to human costs and benefits.
Restoration creates non-human winners and losers as well. Efforts to control
the invasive plant tamarisk (Tamarix chinensis) provide an example. Imported
from Asia in the nineteenth century, tamarisk has run wild along western
waterways, outcompeting native willows and cottonwoods that once sheltered
bighorn sheep and native birds. But proposals to import a Chinese beetle to
combat tamarisk have proven unexpectedly controversial because the endan-
gered Southwestern willow flycatcher (Empidonax trailiji extimus) has adap-
ted to nesting in tamarisk. Biologists are uncertain whether the native vegeta-
tion on which the flycatchers used to depend will return once tamarisk is re-
moved.z

D. Conflicts Between and Within Discourses

In the Progressive era, when the three discourses of nature were first
applied in the political arena, they all appeared to point toward government
ownership of forest and park lands and government regulation of hunting.
John Muir and other esthetic preservationists enthusiastically supported the
quest for a national forest system, even with the understanding that the pri-
mary purpose of that system would be to ensure a perpetual national timber
supply. ' 3 Although the forests no longer seemed inexhaustible under intense

290. See, e.g., Sandi Doughton, Poll Finds Strong Support for Protecting Wild Salmon,
NEWS TRIBUNE (Tacoma, Wash.), Feb. 20, 1998, at Al (reporting that in poll of Washington
residents 70% characterized protecting and restoring wild salmon as extremely or very important
to them, but only 10% were willing to pay extra $12 per month in taxes to achieve that protection).

291. See Doremus, supra note 199, at 35.
292. David Malakoff, Plan to Import Exotic Beetle Drives Some Scientists Wild, 284

ScIENCE 1255 (1999).
293. See MUIR, The American Forests, in PARKS, supra note 83, at 331, 336-37 (stating

that forests would provide "perennial harvest" of timber); see also Mark Sagoff, The Viewfrom
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logging pressure, with proper management Muir believed they could supply
"a never failing fountain of wealth and beauty."z 4

Today, it is often true that the protection of natural resources for material
purposes is consistent with their esthetic enjoyment and our moral intuitions
regarding the preservation of nature. But not always. The use of nature as a
material resource sometimes conflicts with its preservation for esthetic or
ethical reasons. Such conflicts have doggedtimber harvests in western national
forests, and even on private forest lands, for the past two decades.29 Even
esthetic enjoyment and preservation can conflict. Hunting, for example, can be
inconsistent with the urge to protect species. Worse yet, even nonconsumptive
esthetic use can sometimes conflict with preservation." s Given the current
trend toward increased recreational use of public lands, these conflicts are
likely to become more frequent, and more contentious, in the future.2 7

Nonetheless, nature advocates have continued to appeal to all three
discourses more or less indiscriminately, failing to acknowledge the potential
for conflicts among them. Acknowledging those conflicts must be the first
step toward resolving them.

V Toward a New Political Discourse ofNature

A. Essentials of a New Discourse

If progress is to be made in the law of nature protection, the political
discussion must more closely address the crux of the problem, asking how
humans can live with and in nature. As a practical matter, relatively brief
stories and evocative rhetorical images are well suited to the political process,
and can capture the emotions and intuitions that underlie the urge to protect

Quincy Library: CiMc Engagement and Environmental Problem-Solving, in CIVIL SOCIETY,
DEMOCRACY AND CIVIc RENEWAL 151 n.18 ( Robert K. Fullinwinder ed., 1999) (describing
"wall-to-wall political consensus" favoring federal control of public lands in this period).

294. MUIR, supra note 293, at 360. No one expected the national forests to produce much
timber in their early years; indeed, national forest managers were under some pressure to keep
timber harvest down in order not to compete with private timber operations. See HAROLD K.
STmN, THE U.S. FOREST SEmvicE: A HISToRY 113 (1976).

295. For an example of a recent conflict over timber harvests, see Oregon Natural Re-
sources Council Action v. U.S. Forest Service, 59 F. Supp. 2d 1085 (W.D. Wash. 1999).

296. Access to some popular recreational areas in several Southern California national
forests was recently restricted in order to protect endangered or threatened species. Irritated
recreationists sounded almost like loggers. One was quoted as saying that closing campgrounds
that served as the gateway to popular swimming holes amounted to "compromising people's
rights for the frogs." Gary Polakovic, LimitedAccess, L.A. TIMDS, Mar. 22, 1999, atB1.

297. See Jan G. Laitos & Thomas A. Carr, The Transformation on Public Lands, 26 ECOL-
OGY L.Q. 140, 142 (1999) (contending that "the looming conflict in public land use" is between
the formerly allied recreation and preservation interests).
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nature. Advocates of long-term nature protection, therefore, might be well
advised to work on identifying or developing stories and images that can help
us achieve a viable and satisfying human relationship with nature.

The second-generation discourse should not emphasize the role of nature
as a material resource. Any discourse of nature protection must acknowledge
that role, and ecologists surely should point out material values that might
otherwise escape notice, such as ecosystem services. Nonetheless, despite its
political appeal, a discourse grounded primarily in the material value ofnature
is unlikely to justify protection sufficiently broad to satisfy nature advocates.
Nature's economic value offers only a limited reason to protect it. A dis-
course focused on the material is far more likely to emphasize the competing
economic values, increasing nature's vulnerability rather than its security.

For that reason, nature advocates should not rush to jump on the sustain-
able development bandwagon. Sustainable development is fundamentally a
material story, which cannot solve the non-material nature problem. The
sustainable development story does have two important elements of a second
generation discourse. It promises to balance the human with the natural, and
to balance the needs of the present with those of the future.2" The problem
with the sustainable development concept is that it is subject to a variety of
interpretations. Economists and ecologists tend to think it means sustaining
different things. Economists typically worry about sustaining the level of
human well-being, broadly defined, over time.2' If resources, including the
resources of nature, are fungible or substitutable, as economists are accus-
tomed to believe they are, aggregate capital is the proper focus of sustain-
ability.3" Ecologists and others who support strong protective measures are
less likely to view natural capital as fungible with human-made resources.30'
They see the maintenance of ecosystem processes, and even individual spe-
cies, as important in order to provide options for the fuiture.

298. The Brundtland report defines sustainable development as "development that meets
the needs of the present without compromising the ability of future generations to meet their
own needs." Brundtland Report, supra note 68, at 43. Sustainable development also tries to
address the weaknesses of the wilderness story, looking for conservation strategies that do not
require the absolute exclusion of human beings. See International Union for the Conservation
of Nature and Natural Resources, The Issue of Sustainable Development, 7 CoLo. J. INT'L
ENVL. L. & PoL'Y 213,217-18 (1995).

299. Emery N. Castle et al., The Economics of Sustainabilify, 36 NATURAL RES. J. 715,
716-17 (1996); Bryan G. Norton & Michael A. Toman, Sustainability: Ecological and
Economic Perspectives, 73 LAND ECON. 553, 555 (1997).

300. Robert M. Solow, Sustainabilioy: AnEconomist'sPerspective, in ECONOMICS OF THE
ENVIRONMENT: SELECTED READINGS (Robert Dorfman & Nancy Dorfman eds., 3d ed. 1993).

301. See Norton & Toman, supra note 299, at 559 (comparing ecologist's focus on
preserving existing environment with economist's focus on maintaining adequate capital).
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The emphasis that sustainable development places on nature as material
resource may give the economic interpretation the upper hand. The rosy
assumption voiced by some sustainable development advocates that environ-
ment, economy, and equity necessarily point in the same policy direction °

makes it unlikely that sustainable development will produce robust tools for
resolving conflicts among those different goals. It seems more likely that this
rhetoric could be used to paper over the nature problem, giving lip service to
esthetic and ethical concerns while giving primacy to economic uses.

What is needed to foster further progress in nature protection is not a
better explanation ofthe economic value of nature, but a better explanation of
why nature should be protected when economics points in the other direction.
That explanation must come fromthe esthetic and ethical discourses, which can
address nature's other contributions to a fulfilling and honorable human life.

Today the nature problem is as much about who we are, and who we
aspire to be, as it is about how to save species or ecosystems. The new dis-
course, therefore, should be as much about people as it is about nature. It
should explain how people can fit into nature and fit nature into their lives.
It should address not only the ways nature can shape individual identity and
character, but the ways it can shape, and be shaped by, human communities.
In order to provide guidance for local action, the discourse should focus on
ways in which frequent contact with nature can make a difference to people,
and make people different. It should acknowledge that nature can, and should,
be found even in places heavily modified by human action. It should recog-
nize the potential for conflicts, helping people understand how and when
human comfort, economic advantage, and even esthetic enjoyment of nature
ought to give way to nature protection. Finally, it should be sensitive to the
real costs of limiting or reversing human control of nature, and take seriously
the fair distribution of those costs.

B. Building Blocks

The development of a new discourse incorporating all the elements
described above is obviously a tall order, and must be a long-term project.
Beginning the project need not be difficult, however. Several building blocks
that might play a role in the new discourse have already been articulated,
although they have not been emphasized in the political arena. Those who
believe the law can and should do more to build a viable human relationship
with nature face the task of turning these building blocks to that purpose, and
filling whatever rhetorical gaps remain.

302. See PRESiDENTIALCOUNCILONSUSTAiNABLEDEvELoPMENTBUII/31NGONCONSEN-
sus: APRoREss REPORT ONSUSTAINABLEAMRIuCA v(1997). Professor Ruhl challenges that
assumption. See Ruhl, supra note 70, at 51.
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1. Putting People in the Picture

If it is to address the problem of defining and developing a viable and
fulfilling human relationship with nature, the rhetoric of nature protection
must include people in the picture. It cannot simply rely on the wilderness
vision of nature necessarily isolated from humanity, unable to bear even the
lightest human touch. Putting people in the picture means acknowledging
people as a part of nature and emphasizing human connections to nature.

The rhetoric of sustainable development tries to put people in the picture.
But the people it depicts use nature only as a material resource; they do not
have emotional connections to it. The picture is one-dimensional; as a result,
it would likely sanction the loss of much more nature than environmentalists
would be willing to give up.3"3 In order to build support for preserving more,
environmentalists must concentrate their rhetoric on emotional or spiritual,
rather than material, connections with nature.

One lesson we can draw from the success of the esthetic arguments for
wilderness protection is that people do care about the ways in which nature can
affect human character. Wilderness has been presented partly as a way to
maintain the desirable aspects of the frontier character in an era which would
not otherwise produce them.3 The second-generation discourse should take
the idea that nature shapes human character beyond the wilderness context.
Creating rugged, self-reliant individualists capable of surviving on the frontier
cannot be the focus of nature protection efforts in the tamer places closer to
home, but some other parts ofthe wilderness idea can. Contact with nature in
our daily lives can help imbue the sense ofhumility and of being part of a larger
world to which wilderness advocates referred."5 Furthermore, contact with a
local natural community can help build a larger sense of community with the
people with whom we share nature. Large numbers of Americans say they are
anxious to develop those sorts of connections to community and place.3"

We already have some tools to help communicate those concepts. Aldo
Leopold's land ethic portrays people as members of a community that in-
cludes the land and its biota. Leopold's famous statement that the right and
wrong of human actions should be measured by their impact on the integrity,
stability, and beauty of the biotic community30 7 emphasizes both the esthetic

303. See supra text accompanying notes 218-27.
304. See supra note 113 and accompanying text.
305. See supra note 115 and accompanying text
306. See, e.g., Jeff McLaughlin, WhereDo We GoFrom Here?, B. GLOBE, June 20,1999,

at 1 (examining perceived loss of "community character" through suburbanization); Steve
Twomey, Lots Not to Like, WAsH. PosT, July 5, 1999, at CI (detailing Trust for Historic Pres-
ervation's view that urban sprawl has negative impact on sense of community).

307. LEOPOLD, supra note 144, at224-25.
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pull nature exerts on us, and the responsibility we bear for protecting nature.
He suggests that we should aspire to be the kind of people who fulfill that
responsibility.

The enduring popularity of Leopold's essay indicates that it speaks
powerfully to many people, an important quality for a political story. But it
speaks to an ecologically educated audience and does not provide a strong
motivation for others to join those ranks. Although Leopold described the
road to an ecological conscience as both an intellectual and an emotional
journey,"° The Land Ethic, unlike some of his other writings, leans heavily to
the intellectual side. It dryly recounts the pathways of energy flow through
the biotic community. It helps the reader understand intellectually why
actions like the removal of predators from an ecosystem have broad ramifica-
tions, but it does not explain why, aside from the possibility of ecological
collapse, the reader should care.

In order to reach a broader audience, arguments for nature protection
must incorporate and promote the whole spectrum of ways in which people
form bonds with nature. One place to look for such arguments is the bio-
regional movement. The term bioregionalism is associated with a loosely
defined movement that incorporates environmental, social, and political goals.
Its adherents, many of whom can be described as naive extremists,3" have not
brought their arguments directly into the mainstream political arena. Nonethe-
less, the language of bioregionalism has much to contribute to the political
rhetoric of nature protection. The central tenet of bioregionalism is that
human beings should become "dwellers in the land"31 in order to fulfill their
human potential and live satisfying lives. Its supporters emphasize the impor-
tance to people of developing connections to nature and offer useful guidance
on making those connections.

Even city-dwellers can come to know the natural world that surrounds,
supports, and invades the margins of their urban community. They need not
become experts in ecology. They need only observe the area in which they
live, becoming familiar with the birds, plants, animals, watercourses, and rock
formations that define it. The relevant ways of knowing the local community

308. Id. at263.
309. They argue, for example, that people should live in concentrated communities of five

to ten thousand, supported by locally-based economies. KIRKPATRICK SALE, DWELS IN ThE
LAND: THE BIOREGIONAL VISIoN 94 (1985). But they do not tell us how to redistribute the
people of Los Angeles or New York to those small communities either, or how to make the
transition from a global market economy to a collection of independent local subsistence
economies. Annie L. Booth, Critical Questions in Environmental Philosophy, in PHLOSOPHY
AND GEOGRAPHYL SPACE,PLACE, AND ENVmONMENTAL ETcs 255,260-62 (Andrew Light
& Jonathan Smith eds., 1997).

310. SALE, supra note 309, at 41.
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include but are not limited to science. Physical and biological science can
provide some types of knowledge, explaining how natural forces have shaped
the local rivers, soils, and biota. History and anthropology can describe how
the physical and biological attributes of the area have affected, and been
affected by, human inhabitants. Art music, and literature can clarify and
communicate the esthetic values of nature in the region and its emotional
importance to the people who experience them. By calling on a wide variety
of perspectives, the bioregional movement offers the broadest possible means
of establishing connections with the surrounding environment.31'

Bioregionalism also offers the beginning of an answer to the conflict
between nature and economic progress or convenience. People who form
emotional links with nature come to see nature as an important part of their
lives. That should increase their willingness to give up some of the economic
advantages of development, and to accept some of the inconveniences that
inevitably accompany uncontrolled nature.

2. Putting the Complexity of Nature in the Picture

Another problem with the current stories is that they do not give a
realistic picture of the complexity of nature. The wilderness and Noah stories
point us toward reserve strategies, ignoring the difficulties those strategies
pose. The ecological horror story suggests, contrary to the intuitions of many
nature advocates, that the individual elements of nature have little value
beyond their role as material goods or providers of ecosystem services.

The land ethic tries to address those shortcomings, emphasizing the
protection of entire natural systems rather than of selected elements removed
from those systems. Leopold advocated the preservation of entire systems in
part because he feared the careless loss of some essential cog.312 But he also
realized that much of the esthetic appeal of nature derived from the complex
processes of those systems, processes that could be observed only by the
ecologically educated. 3 13 His ecological eye allowed him to distinguish native
from exotic species, and intact from disrupted ecosystems. When Leopold
described as right actions that preserve the beauty ofthe biotic community, he
had much more than superficial visual attraction in mind.

311. It also gives the public, not just a limited group of experts, an important role in deci-
sions about nature. Recognizing such a public role may be essential to the long-term political
success of any program of nature preservation.

312. One" of Leopold's most-quoted lines is "[t]o keep every cog and wheel is the first
precaution of intelligent tinkering." ALDO LEOPOLD, The Round River, in A SAND COLNTY
ALMANAC wna ESSAYS ON CONSVATiON FROM ROUND RIvER 188,190 (1966).

313. J. BAWID CAnUCOTrLeopold'sLandAe.sthefic, in INDEFENSE OF THE LAND ETHIC,
supra note 154, at 240-41.
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Leopold's vision of the esthetic experience of nature, like his land ethic,
communicates powerfully to those who already have an ecological education
or considerable experience in nature, but it is more difficult to communicate
to others. Leopold's exhortation that we must develop a "refined taste in
natural objects" is unlikely to reach those who have not already developed
such a taste.314

Others, however, have offered images that can help convey the difference
between a healthy ecosystem, full of complex feedback loops and evolution-
ary relationships, and a degraded one. David Quammen warns that the current
wave of extinctions is carrying us toward a "planet of weeds," full of aggres-
sive generalist species that reproduce quickly, tolerate a broad range of habitat
conditions, and succeed in disturbed habitats.31 In that world, starlings and
pigeons will dominate the skies; rats and racoons will be everywhere, but
grizzly bears and sea otters will be gone; and the vegetation will consist
largely of species like purple loosestrife, tamarisk, and leafy spurge.

Carlos Davidson offers another helpful, accessible vision of the value of
intact nature. He describes nature as a tapestry, and the impacts of human
activity as pulling threads out of various parts of the tapestry.316 This image
makes it clear that much is lost long before the tapestry physically falls apart.
The picture blurs, the colors fade, and repairs stand out as ill-fitted. It also
helps show why isolated reserves will not work. Preserving a small piece of
a large tapestry will not preserve the beauty of the full work. Moreover, a
small piece cut out of a large tapestry is likely to quickly unravel.

3. From the Global to the Local

Another shortcoming of our current stories is that they do not help us
make decisions about how much nature is appropriate, and under what con-
straints, at the local level. But that is exactly where most of our decisions
must be made, where many of our stickiest problems occur, and where some
of the strongest public concerns seem to be anchored.317

This rhetorical gap can be filled by arguments drawing on the notion of
a sense of place founded on enduring connections to the local community,
both human and biotic. The invocation of a sense of place has great appeal in
our transient, rootless society. The importance of such a sense is implicit in
the writings of Thoreau, among others.318 But bioregionalists can claim credit

314. LEoPOLD, supra note 312, at 194.
315. Quammen, supra note 215, at 66-68.
316. Carlos Davidson, Economic Growth and the Environment: Alternatives to the Limits

Paradigm, BIOSCIENCE (forthcoming 2000).
317. See supra notes 218-26 and accompanying text.
318. Thoreau's most famous work, Walden, related how his life was enriched by close

contact with nature in a particular place over a period of years.
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for spurring a vigorous revival of this concept, which is now firmly planted
in the mainstream of environmental history,319 philosophy,32° and even legal
scholarship.

321

Development of a robust sense of place requires that places be distinct.
As environmental historian Donald Worster puts it, "A West without animals
would be like a Brazil without rain forests, an Iceland without ice."31 It would
be just like any other place; its people would be just like any other people,
without a unique sense of identity. The emphasis on distinctive places gives
us another reason to fight the homogenization of the world's biota that is
moving us toward a "weed word."32

The concept of place also helps to explain why we should protect species
with little or no economic value, why we should place them in nature rather
than in zoos, and why we should keep them in many locations rather than the
minimum number needed to buffer them against extinction. Only if nature is
accessible can people form emotional bonds with it, and only if nature is wild
and where itbelongs can they get an authentic sense of their place.

The vocabulary of place, together with that of the esthetic complexity of
nature, provides far more cogent answers to questions such as whether we
should preserve the tiny fairy shrimp of California's Central Valley than do
our current stories. We should worry about fairy shrimp because they are an
integral part of vernal pool ecosystems, which in turn are a distinctive element
of the Central Valley bioregion. We should protect them not just in some zoo
or artificial pond (assuming that we could do so), but in the vernal pools in
which they evolved, together with their associated flora, fauna, soils, and water
regimes. In doing so, we protect the valley's biotic and physical identity, and
with them the identity and rootedness ofthe valley's human population.

4. Extending the Ethical Vocabulary

Perhaps the most difficult aspect of the project of developing a new
discourse will be extending the ethical vocabulary beyond the Noah story. It
is important that the political discussion draw on ethical concepts. Ethical
intuitions play a strong role in public support of nature protection,324 and
motivate many of the environmental advocates who seek protective regulation.

319. See generall, e.g., DONALD WORSTER, ANUNSETLD COUNTRY (1994).
320. See, e.g., Bryan G. Norton & Bruce Hannon, Environmental Values: A Place-Based

Theory, 19 ENVML ETHICS 227 (1997); Mark Sagoff, SettlingAmerica: The Concept ofPlace
in EnvironmentalEthics, 12 J. ENERGY, NATURALRES., & ENVTL. L. 351 (1992).

321. See, e.g., Freyfoglesupra note 143, at231; Eric Freyfogle,lllinoisLife: AnEnviron-
mental Testament, 1997 U. ILL. L. REV. 1081,1083.

322. WoRsTER, supra note 319, at 59.
323. See supra note 315 and accompanying text.
324. See supra notes 224-26.
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But precisely how to call on those intuitions in a way that will get beyond the
limitations of the Noah image while retaining political appeal is a daunting
problem.

The notion of ethical obligations to fixture human generations is probably
a good place to start. The idea that current generations have a responsibility
to leave something for the fiture resonates with a great many people.32

Kempton found that even childless people frequently referred to obligations
to fiture generations as a reason for protecting the environment.326 He con-
cluded that the "desire to protect the environment for our descendants appears
to be a nearly universal American value. "32' Not surprisingly, this concern for
the fiture has already demonstrated considerable political power. It is implicit
in the National Parks Organic Act, which directs the Park Service to maintain
park resources unimpaired "for the enjoyment of fiture generations,"3' and
explicit in the National Environmental Policy Act, which declares the respon-
sibility of each generation to act "as trustee of the environment for succeeding
generations." 319  Concern for fiture generations has also played a role in
passage of endangered species legislation,330 and is an important component
of sustainable development rhetoric.33'

But an effective discourse cannot simply argue that we owe some duty
to fiture generations. The precise nature of that obligation is crucial, as the
discussion of sustainable development above demonstrates.332 Nature advo-
cates who are convinced that human ingenuity is not an acceptable substitute
for nature's bounty must find a way to make that case to the polity. One

325. The leading scholarly advocate of an obligation of environmental protection owed to
future generations is Edith Brown Weiss. She has noted that concern for future generations is
found in many of the world's major cultural, religious, and legal traditions. EDrrH BROWN
WEISS, IN FAIRNESS TO FUTURE GENERATIONS: INTERNATIONAL LAW, COMMON PATRIMONY
AND INTERGENERATIONALEQUITY 17-21 (1989). Paul Barresi contends that people are "biolog-
ically and culturally predisposed" to care at least about the reproductive success' of future
generations as a necessary result of the processes of evolution. Paul A Barresi, Beyond
Fairness to Future Generations: An IntrogenerationalAlternalive to IntergenerationalEquity
in the InternationalEnvironmentalArena, 11 TUL. ENVTL. L.J. 59,70-75 (1997).

326. KEMPTONET AL., supra note 223, at 96, 101.
327. Id. at 101.
328. 16 U.S.C. § 1 (1994).
329. 42 U.S.C. § 4331(bX1) (1994).
330. See S. REP. No. 89-1463 (1966), reprinted in 1966 U.S.C.CAN. 3342, 3343-44

(stating that Endangered Species Preservation Act of 1966 will implement international recom-
mendation that nations protect endangered animals and plants be provided with natural habitat
in order to meet responsibilities to future generations).

331. Sustainable development is defined in the Brundtland report as "development that
meets the needs of the present without compromising the ability of future generations to meet
their own needs." Brundtland Report, supra note 68, at 430.

332. See supra text accompanying notes 300-04.
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strategy is to talk about the need to preserve the largest possible range of
options for future generations, enabling them to make their own autonomous
choices.333 Another might take advantage of the observation, sometimes cited
as an objection to the notion of obligations to future generations, that the
actions we take today will inevitably affect not only the number but the
identity of people born in the future. 34 That knowledge may actually support
the concept of obligations to tailor our actions now with an eye to the future
if we care not only about the wealth available to future generations, but also
about the kind of people who make up those generations. Opportunities to
experience nature, or the lack of such opportunities, will shape the character
of future generations. Nature advocates should openly discuss the kind of
people a world without nature will spawn.

The discourse of nature also needs to include some discussion of fairness
within the current generation. This may be the most difficult aspect of the
project, but it is essential to success. We must begin to talk about when it is
fair to expect individuals to bear the costs, both financial and otherwise, of
protecting nature, and when the public should bear those costs instead. We
have plenty of language for talking about the distribution of these costs, but
so far none of it seems to have helped in resolving our disputes. Perhaps it
would help to develop a fuller explanation of the benefits nature offers people
to counter the costs it imposes. That explanation might begin with a clearer
sense of the scope of the communities that share in the benefits and costs of
nature. Professor Eric Freyfogle has offered one way to approach this issue,
suggesting that burdens should be shared at the appropriate geographic scale
by, for example, requiring that all rural landowners, and "perhaps even some
suburban ones," share the burdens of leaving room for wildlife and maintain-
ing ecosystem processes.335 I would suggest we need to go even further. By
expanding our political discourse to include stories that help us see and
connect to nature even in developed areas perhaps we could get beyond some
of the current disputes about the costs of nature protection by convincing the
public to support additional public funding of protective efforts.

333. See, e.g., WEISS, supra note 325, at 40-45.
334. This is Parfit's paradox, which says that we cannot have any meaningful obligation

to future individuals because any action we take today changes the set of people who will exist
in the future. Derek Parfit, On Doing the Best for Our Children, in ETHICS AND POPULATON
100, 101-02 (M. Bayles ed., 1976). Anthony D'Amato has advanced Parfit's paradox as a basis
for rejecting any claim of obligations to future generations. Anthony D'Amato, Do We Owe a
Duty to Future Generations to Preserve the Global Environment?, 84 AM. J. INT'LL. 190, 191
(1990) (describing Parfit's logic as "unassailable"). D'Amato concedes, however, that "our
preverbal sense of morality" tells most of us that we should not despoil the environment. Id.
at 197.

335. Eric T. Freyfogle, Ethics, Community, and PrivateLand, 23 ECoLOGYL.Q. 631,654
(1996).
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V. Conclusion

The stories we tell to explain and justify our view of the relationship of
humanity with nature are important determinants of the policies we adopt and
the attitudes we develop. To date we have relied on three primary discourses
to explain why and how the law should protect nature. These discourses are
all valid. Nature is an important material resource for human use, a unique
esthetic resource for human enjoyment, and most people agree that we have
some kind of ethical obligation to protect nature.

While the discourses themselves are both valid and inevitable, the forms
in which they have been brought to the political debate limit our ability to
respond to, and even our ability to fully perceive, the problem of nature
protection. The ecological horror story encourages us to view nature solely
as a bundle of resources for human consumption or convenience, to rely on
cost-benefit accounting in making decisions about what parts of nature we
should protect, and to ignore the loss ofnature short of catastrophic ecological
collapse. The wilderness story teaches us that nature is defined by our ab-
sence, and encourages us to establish a limited number of highly protected
reserves. The story of Noah's ark allows us to believe we are facing a short-
term crisis, resolvable through straightforward temporary measures.

None of these stories addresses the crux of the modem nature problem,
which is where people fit into nature. In order to address the boundary
conflicts, distributional issues, and conflicts between discourses that currently
plague our efforts to protect nature, we must find ways to address those issues
in our political conversation. We already have a substantial number of build-
ing blocks that could contribute to a new discourse about people and nature.
Constructing such a discourse should be a high priority in the new millennium
for those who hope nature will survive into the next one.




