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l. SUMMARY: Appellants contest the CA's decision helding

unconstitutional a state initiative that prohibits local school

boards -- in the absence of a need to remedy constitutional
violations -- from assigning students to schools other than the
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one geographically nearest or next nearest the student's

residence.l

2. FACTS AND PROCEEDINGS BELOW: The Washingtﬂn

Constitution charges the State with a duty "to make ample

provision for the education of all children residing within its

borders, without distinction or preference on account of race,

coler, caste, ©or sex." Art. IX, § 1. Appellants aver that "no
washington school district has ever been judicially declared to
— i S i e —— —

have committed a single act of intentional racial segregation in
e e e e o y—

violation of the Fourteenth Amendment in the operation of public
schools." Juris. Statement 4. Against this backdrop, the
appellee Seattle school board in 1977 adopted a resolution aimed

i =t
at eliminating perceived racial imbalance in the district's

schocls.2 To implement the resolution, the board adopted in March
1978 a plan of race-conscicus student assignments. Similar
student assignment pelicies were adopted and implemented by the
appellee school districts of Tacoma and Pasco.

Meanwhile, an organization of citizens opposed to the
student assignment pollicies, appellant CiVIC, drafted and

campaigned for Initiative 350, which the State's voters adopted

at the November 1578 general election. The initiative provides

lgimilar issues are ralsed in Crawford v. Board of
Edugation, NHo. 81-38, which is also scheduled for consideration
at tEE Cctober 9 conference.

The school board defined racial imbalance to exist when
the combined minority enrollment in a school exceeded the
district-wide average by 20%. It also provided that "the single
minority enrollment ... of no schocl willl exceed 50 percent of
the student body."




that "no school board ... shall directly or indirectly require

any student to attend a school other than a school which is

geographically nearest or next nearest the student's place of

residence ...." Wash. Rev. Code § 28A.26.010 {Cum. Supp. 1981).

It provides exceptions "[i]f a student requires special

education, care or guidance"; "[i]f there are health or safety

hazards" between the student's residence and the neighborhood

school; or if the neighborheoed school "is unfit or inadequate

because of overcrowding, unsafe conditions or lack of physical
facilities.” 1Ibid. Initiative 350 also expressly provides that M
it "shall not prevent any court of competent jurisdicticn from 4&&1,4

e S —

adjuidicating constitutional issues relating to the public
e e ey

schools.” Id., § 28A.26.060.
——————

FPollowing the November 1978 election, the appellee school
districts, together with certain individual plaintiffs, brought
suit in federal court challenging the constitutionality of
Initiative 350. The court permitted extensive intervention by
parties who claimed that the school districts operated
unconstitutional dual schoocl systems. The court later bifurcated
the proceedings to delay consideration of the intervenors’
claims., The United States was permitted to intervene on behalf
of the plaintiffs,

Following an extended trial, the DC (Voorhees - W.,D. Wash.)
declared Initlative 350 unconstitutional and permanently enjocined
its enforcement. The court based its judgment on three grounds:

{l) "[Initiative 350) forbides mandatory student
assignments for racial reasons but permits such



student assignments for purposes unrelated to
race, (2) a racially discriminatory purpose was
one of the factors which caused Initiative 350 to
be adopted, and (3) the initiative is overly
inclusive in that it permits only court-ordered
busing of students for racial purposes even
though a school board may be under a constitu-
tional duty to do so even in the absence of a
court order." App. to Jurils, Statement A-27.

The DC refused to award attorney's fees to the appellee
school districts since their litigation expenses were already
financed through public funds. The court also refused to award
attorney's fees to the intervenors because their role in the

first phase of the litigation had been de minimis. The court

noted that it would entertain a motion for fees followling
completion of that phase of the litigation devoted to
intervenors' claims of unlawful segregation within the school
districts.

The CA affirmed by a divided vote. Relying on this Court's

decision in Hunter v. Erickson, 393 U.S5. 385 (1969), and the

decision of the DC in Lee v, Nycquist, 318 F, Supp. 710 (W.D.M.Y.

1970), aff'd, 402 U.S. 935 (1971), the CA held that Initiative
350 is unconstitutinal because it embodies an impermissible
legislative classificaticn based on race.? The statute
"legislatively differentiates student assignment for purposes of
achieving racial balance from student assignment for any other
significant reason."™ App. to Juris. Statement B-5. It is of no

consequence that the classification is established covertly by

3nccnrdingly. the court expressly declined toc address the
second and third grounds on which the DC relied.



omission, rather than expressly on the face of the statute.?

The court also concluded, in support of its central heolding,
that Initiative 350 "radically restructures the political process
of Washington by allowing a state-wide majority to usurp
traditional local authority over local school board educational
pelicies.” 1d., at B-7. The CA recognized this Court's holding

in Dayton Bd. of Educ. v. Brinkman, 433 U.5. 406, 413=-14 (1977},

that a school board may rescind previously adopted desegregation
measures that the hoard was under no constitutional duty to adopt
in the first place, 1In this case, however, "a different
governmental body - the state-wide electorate - rescinded a
policy veluntarlly enacted by locally elected scheool boards ...."
App. to Juris. Statement B-11. The State's interest in restoring
traditional neighborhood school assignment practices was
insufficiently compelling to override the interest of local
school boards in promulgating their own educational policies.
Finally, the CA considered the cross-appeal of appellees
challenging the DC's denial of attorney's fees. The court held
that the DC had abused its discretion in denying fees to the
school districts. Successful plaintiffs ordinarily should
recover attorney's fees unless an award would be unjust. That
the school districts are publicly funded entities does not render

an award to them unjust. The court also abused its discretion in

4phe court relied on the DC's finding that Initiative 350
"was conceived, drafted, advocated and adopted for the specific
purpose of overriding the decision of the Seattle School Board to
balance Seattle schools racially by means of student
assignments." App. to Juris., Statement B-4, B-6 n.4.
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denying an award to the intervenors. Although their
participation in the first phase of the trial was not
substantial, the intervenors did devote substantial time and
effort preparing for the bifurcated second phase. That the
second phase may have been rendered unnecessary by virtue of the
DC's holding on the constitutionality of Initiative 350 does not
preclude an award of fees. "To retrospectively deny attorney's
fees because an issue is not considered or because a party's
participation proves unnecessary would have the effect of
discouraging the intervention of what in future cases may be
essential parties.”

In dissent Judge Wright argued that although Initiative 350
does treat student assignments to achieve raclal balance
differently than student assignments for other purposes, that
difference is not a racial classification. It is a means of
expressing a preference for neighborhood schools and
dissatisfaction with the burdens of mandatory busing. Merely
addressing a problem that involves a raclal minority does not

create ipso facto a racial classification. The majority has

chosen to find such a classification in order to aveid the
laborious inquiry into intent that would otherwise be required.5

3. CONTENTIONS: (1) Dayton Bd. of Educ, v. Brinkman,

supra, indicates that a schocl board may constitutionally rescind

desegregation measures that it was under no constitutional duty

5Juﬂge Wright alsc reached, and rejected, the other
grounds on which the DC relied in invalidating the Initiative.
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to adopt. Presumably, this is so despite the fact that the
decision to rescind is taken with the knowledge that racial
matters are involved. Otherwise, no governmental entity would be
able to curtail "affirmative action" programs. 1If a local school
board is permitted to take such action, the superlor legislative
authority of the State should be allowed to do so as well.

(2) The CA's opinion confuses treatment of racial problems
with treatment on the basis of race. 1In so doing, it distorts
egqual protection analysis in order to avoid the ingquiry into
intent and motive that plainly is ruquirud.E This departure is
not sanctioned by Lee and Hunter. Those cases establish the
principle that a governmental body may not "stack the political
deck" against a minority that seeks adoption of laws in its
interest, In this case, however, the State -- and not the local
school boards -- bears primary responsibility under the state
constitution for educational pellicy. Proponents of mandatory
busing must convince either the legislature or the electorate
that their cause is worthy. But they do not confront any special
burden in the governmental process not shared by proponents of
every other proposal affecting educational policy.

(3) The DC's decision is at odds with those of four CA's
which have upheld the Equal Educational Opportunities Act of

1974, 20 U.S.C. § 1701 et seq. That statute expresses a

ﬁAppellants request that the Court articulate the
criteria for determining illicit discriminatory intent in an
initiative or referendum. They object to the DC's decision not
to investigate the probable intent of the voters in determining
whether Initiative 350 was motivated by racial bias.



congressional declaration of policy in favor of neighborhood
schools and forbids federal courts and agencles from ordering
transportation of students to schools other than those closest or
next closest to their homes.

{4) MNothing in the legislative history of either the Civil
Rights Attorneys' Fees Award Act, 42 U.S5.C. § 1988, or the
Emergency Schocl Aid Act, 20 U.S.C. § 3205, indicates that
Congress intended municipal corporations to receive attorney's
fees from the State that created them. The "private attorney
general” rationale is particularly inapt here, because the
appellee school districts have financed their lawsuit from funds
already appropriated by the State for such purposes.

4. RESPONSE: The appellee school districts have moved to
dismiss or affirm. They track the CA's opinion in arguing that
the decisions below were compelled by Lee and Hunter., Initiative
350 treats racial student assignment matters differently from
other student assignment matters. By forecleosing the attainment
of important minority educational goals at the local level, it
"structures the political process in a nonneutral manner." And,
since the law establishes a racial classification, it is
presumptively invalid, regardless of intent.

Appellees submit that the CA's decision does not preclude a
school board from reversing a decislon veoluntarily to desegregate
its schools. The reversal, however, must avoid the creation of a
racial classification in the use of student assignments.
Initiative 350 is also quite different from the Equal Educational

Opportunity Act of 1974. That law expressly preserves the



authority of local school boards veoluntarily to desegregate. See
20 U.5.C. § 1716.

Appellees also maintain that the DC was correct in its
alternative finding that Initiative 350 was adopted with a
discriminatory purpose. The initiative will result in increased
gschool segregation to the detriment of minorities; the history of
the initiative indicates it was adopted to reverse the Seattle
desegregation plan; proponents departed from normal procedures by
seeking approval of the initiative at the state, rather than
local, level. The DC was also correct in concluding that the
initiative is impermissibly overinclusive. It prohibits all
voluntary efforts to desegregate, regardless of whether they are
necessary to satisfy perceived constitutional requirements.
School boards ocught to be free to desegregate their schools
without awaiting a court order declaring the boards' policies
unconstitutional. (The State contends that Initiative 350
permits school boards to use busing when necessary to remedy
constitutional violatlions.)

Turning to the attorney's fee question, appellees maintain
that nothing in the relevant statutes or in their legislative
histories indicates a congressional intention to limit fee awards
to private parties. The policy of the statutes is to encourage
litigation vindicating civil rights, That policy is served no
less by awards to publicly funded litigants than by awards to
private parties. Moreover, the State is incorrect in implying

that an award would duplicate funding already provided by the
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State. The appellees' budgets are funded by local property taxes
as well as state appropriations,

The appellee intervenors have also filed a motion to dismiss
or affirm. The States of Arizona, Kansas, Nebraska, and Utah ,

as amici curiae, have filed a brief in support of the

jurisdictional statement, They argue, inter alia, that a

statutory racial classificaticon dictates different results for
members of different races, by reason of their race. Initiative
350 creates a classification among reasons for mandatory busing.
It does not create a racial classification on its face. Rather,
it indicates an intent to adopt a policy against the use of
racial classifications in assigning students to schoocls. It may
be that the statute was adopted for discriminatory reasons, but
that is impossible to know without further inguiry into intent.
Finally, the SG has filed a memorandum urging the Court to
note probable jurisdiction, Although the United States
intervened on behalf of the appellees in the DC, the 5G notes
that the United States now supports the appellants in arguing
that Initiative 350 should be upheld. 5hould the Court reverse
the CA, it may either remand the case for consideration of the
remaining grounds on which the DC relied, or it may decide those
igsues itself. The 5G does not address the attorney's fee issue.

5. DISCUSSION: This case presents two questions. The

first, which concerns the constitutionality of Initiative 350, is
within the Court's appellate jurisdiction and is plainly
substantial. The second, which concerns the award of attorney's

fees to the appellee school districts, is not an appealable
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question. Nevertheless, it too presents an important and fo cmesade,
pu_m-—t

unresolved issue which the Court may wish to address should it

note probable jurisdiction to consider the first question.

'lu_-___-‘-_ \..___________-.‘
racial classification. That holding is significant, in part

——

because it obviates the need to investigate purpose and intent.

The CA held that Initiative 350 creates an lmpcrmissiblel

Unlike most laws that create racial classifications, Initiative
350 does not expressly confer benefits or impose disadvantages on
the basis of race. Rather, by omission, 1:ﬂgzghi2ifﬂ the
assignment of all children beyond their neighborhood schools for
the purpose of achieving racial balance. To treat this decision
as one creating a raclal classification is, in effect, to

conclusively presume that the voters' opposition to busing is a

manifestation of racial discrimination. The presumption may be
true, but it ought to be established through the sort of

investigation this Court has required in testing allegations of

discriminatory intent. .

¢ the CA may h;::\L en justified by this

pra. At issue in }#““;‘yr

at both repealed existing

Despite all of t

Court's decision in” Hunter v. Erickson,

Hunter was a clty jcharter amendment
ordinances forbidding housing distrimination and required the
approval of the vote a precondition to enactment of new
ordinances, All other ordinances regulating the real estate
market could become effective merely upon passage by the City
Council. The Court determined that the charter amendment created
a racial distinction among that class of persons who would seek

the enactment of ordinances regulating the real estate market.
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393 U.5., at 390. The Court also condemned the amendment because
it placed "special burdens on racial minorities within the
governmental process." 1Id. at 391.

Hunter was decided before this Court's recent elaboration of
the differences between racial classification, disparate impact,

and discriminatory intent in cases such as Washington v. Davis,

426 U.S. 229 (1976), and Arlington Heights v. Metropolitan

Housing Dev. Corp., 429 U.8. 252 (1977). 1In addition, Hunter may

best be explained as prohibitting the imposition of special

burdens on minorities who seek legal protection through the
legislative process. Initiative 350 imposes no similar burdens.

As the SG argues in his memorandum, the initiative, at most, j;C;;
reallocates responsibility for student assignment from the school

board to the State. It does not alter the methods of legislative

ch;;EE‘Ef'EIEE;;\level in a way that burdens minorities.

Contrary to the CA's reasoning, it is doubtful that the Equal
Protection Clause per se forbids such reallocations of authority.
This appeal raises one final issue worth discussing, and

that is the extent to which governmental entities may rescind
measures designed for the benefit of racial minorities without
running afoul of the presumption against racial classifications.
As appellants note, the Court in Dayton Bd. of Educ. v. Brinkman,
supra, intimated that such rescissions are permissible, provided
that adoption of the measures was not constitutionally compelled
in the first place. The discussion in Brinkman, however, is
abbreviated and this appeal presents the opportunity for more

thorough consideration.
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I would note probable jurisdiction.
Appellees have filed motions to dismiss or affirm; the
United States and amici have filed briefs in support of the

jurisdictiocnal statement.

9/21/81  Folse DC and CA Opns in

Juris. Statement



M_J/z: < &Mﬂﬂ-‘“‘*w‘
Lrevid Fdowiitons Lwth S toadewt BSO
¥ footiariferns ! suc vutlidl | fanigl FCergriisiog
Mg Atscce fﬂtcﬂ-4;h#¢dh'ﬁﬂﬂuaﬁaﬂhuu¢h¢a‘jﬂﬂﬁthﬂt""
dfl 03/20/82 s3edly WMM(# Ihser Lowy 2csT

|d#¢g2fh'xiiﬁffa¥EZZEJ ’E‘dﬂdé‘“‘ig fﬁ1fﬂ*éhmﬁo o ta—
z:rﬂm¢4¢d£¢JL.¢4g4ﬂ¢@¢-#cnalﬁgﬁaﬁdt-ki‘ -44H*4*4‘*“"£1L““*"
Alee £k45ﬂ54£iﬁﬁfi;u4; )5n¢a4pua4pu4_ﬁ‘?5 = Jdﬂaﬂaﬁﬂunlﬂihaﬁia

BT foototiesd jertontan Ly tnbbdigiviug jaerién
;¢1fﬂiﬁtf PﬂthcriAL,#{;ﬂﬁlwdﬁf,

BENCH MEMORANDUM

To: Mr. Justice Powell March 20, 1982

From: David Levi

Nos. 81-9 & 81-38: Washington v. Seattle School District

Crawford v. Board of Education of Los

Angeles

Question Presented

Whether the state may limit the power of local

Mtschool baardsﬂto order mandatory busing when this busing is
L

not required by the Fourteenth Amendment?



whether the state may limit the power of JI';r!:a'l:ﬂ
%
courts to order mandatory busing to instances in which a
S ——"

federal court would order mandatory busing?

I do not pretend to have mastered these

exceptionally difficult cases, but I hope that the following

summary and analysis is useful. I conclude that the two cases

are analytically Iindistinguishable--although the two anti-
busing laws differ greatly in their particulars--and that they
are both constitutional.

1. PFacts and Decisions Below

A. The Washington Initiative

Initiative 350 was passed in November, 1978, at a
state-wide election., The initlative forbids any school board
from "directly or indirectly" requiring "any student to attend
a school other than the school which is geographically nearest
or next nearest the student's place of residence," There are

three exceptions to this prohibition included in the

initiative: if a student requires special education, if there
are health or safety hazards, or If the school nearest or next
nearest s unsafe or overcrowded, the student may be assigned

to a more distant school. The Initliative does not bar any



voluntary programs: magnet schools "or any other wvoluntary

option offered to students" are still permissible. Further,

e
the Initiative does not purport to 1limit the power of _any
—

cnurt "from adjudicating constitutional issues relating to the

-_—___‘——'_‘-\——-'-H-'_--h_-——— ——
public schools."
-l-l_'__'-_-.-_
In short, the Initiative prohibits busing beyond the

"next nearest"™ school, unless the busing is court ordered.

[

Although the Initiative is not specifically directed to busing
for racial desegregation, the history of the Initiative
indicates that this was one of its prime targets.
Specifically, Seattle had just adopted a wide-ranging plan of
mandatory busing for integration, Note, however, that the
Initiative would permit wvoluntary programs and would also
permit assignment {(and busing) to the "next nearest” school to
be made on the basis of race.

The District Judge held that the Initiative violated
the Fourteenth Amendment for three reasons: "(1) it forbids
mandatory student assignments for racial reasons but permits
such student assignments for purposes unrelated to race, (2) a
racially discriminatory purpose was one of the facts which
caused Initiative 350 to be adopted, and (3) the intiative is
overly inclusive in that it permits only court-ordered busing
of students for racial purposes even though a school board may
be under a constitutional duty to de so even in the absence of

a court order."

et

Fto
&m.v‘
dr:,»fz.m
ﬂmﬁuﬁa
250

eppact
S,
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The CA9 affirmed on the basis of the District {f{?ﬂ?

Court's first rationale only: "the statute was correctly ‘f¢""'>

ant
struck down as an impermissible legislative classification ###-wlés .
”ﬁ-?‘ii E
based on racial criteria." Judge Ely's cpinicon is not a model e
i Len

—_—

of clarity. BHis argument proceeds in three parts. First, he
argues that although the Initiative does not embody an
explicit racial classification it does in effect: it permits
busing for three reasons but not for the purpose of achieving
racial balance. Having established that Initiative 350
employs a racial classification, he then argues that such a

classification is impermissible under the decision cof this

Court inLﬁunter v. Erickson, 393 U.S. 385 (1969) and Lee v.

Nyguist, 318 F. Supp. 710 (W.D.N.¥. 1970) (3-Judge Court),

aff'd, 402 0.5, 935 (1%71). These decisions establish that }yhgulagb-
the political process may not be re-structured in such a way —efeed -
as to make it more difficult for racial minorities to achieve ;2::::ﬂdw
their legislative goals. Under this principle the Initiative E!LT
must be condemned: "[I]t is manifest that Initiative 350 both

creates a constitutionally-suspect racial classification and

radically restructures the political process of Washington by

allowing a state-wide majority to usurp traditional local

authority over 1local school baord educational peolicies.”

Finally, Judge Ely argues that the classification cannot be

supported by any compelling interest, The State's interest in

a state-wide neighborhood schoecl policy is not as strong as

the interest "of the locally elected school boards and the



community they represent in promulgating their own educational
policy. Therefore, we hold that Initiative 350, which attempts
to wrest from local control the formulation and implementation
of educational and desgregation policies, is not supported by

any compelling state interest." Judge Wright dtgggﬂyed.

B. The California Proposition

Proposition 1, an iInitiative measure amending
article 1, section 7(a) of the California Constitution, was
adopted at a state-wide election on Wovember 6, 1979. The
proposition instructs that no state court shall order busing
"{1l) except to remedy a specific violation by such party that
would also constitute a violation of the Equal Protection
Clause of the 14th Amendment to the United States
Constitution, and (2) unless a federal court would be
permitted wunder federal decisional law to impose that
obligation or responsibility upon such party to remedy the
specific violation of the Egual Protection Clause of the 1l4th
Amendment.” Although restricting the power of state courts,

the Proposition leaves the powers of 1local school boards
— e e e e ey i

intact: "Nothing herein shall prohibit the governing board of
a school district from voluntarily continuing or commencing a
school integration plan.”

The state court found that the Proposition was

-
constitutional. School boards remain under a'utnta law dutgﬁv
——'___—'_'—_‘-."

—



to desegregate the school regardless of the cause ufwl

e

segregation. In fulfilling their duty the Boards may order 4"“"‘"{

busing; but no state court may order the Boards to require

e —" N S s

busing (unless a federal court would order busing). The effect EHqg,f-v't/

e s -

of the proposition is simply "to withdraw one desegregative ’a""’f"]
technique from the state court's arsenal of remedies available
to alleviate unintended, non-purposeful segregation, but to
leave all other available techniques intact."™ The court
rejected the argument that the proposition was invalid under
Reitman v. Mulkey, 1967, 387 D.S8. 369 or Hunter v. Erickson,

supra. The proposition did not authorize private
discrimination as in Mulkey. Nor can the recission of a state
law remedy be said to violate the rule in Hunter. Such a
conclusion would be illogical: "If a state is not under a
federal duty to adopt a particular act in the first place ...

recisision of the act cannot be unconstitutional."

II. Relevant Case Law

There are four relevant decisions, the most

important of which is Hunter v. Erickson.

l1. Hunter v. Erickson

In 1964 the Akron City Council enacted a fair

housing ordinance establishing a Commission on Eqgual



Opportunity in Housing. Following passage of this ordinance,
a proposal for charter amendment was placed on the ballot at a

general election upon petition of more thanm 10% of the

electorate. The charter amendment provided that "Any

ordinance enacted by the Council of The City of Akron which

regulates the use, sale, ... lease,.. of real property ... on
— e e

the basis of race, color, religion, national origin or

ancestry must first be approved by a majority of the electors

voting on the question at a reqular or general election before
said ordinance shall be effective." As a result of the
charter amendment, the 1964 fair housing ordinance was no
longer wvalid.
The Court (per White, J.) held that the charter
amendment was unconstitutional. 1In general, measures passed
by the City Council became law in 30 days and were subject to
referendum only if 10% of the electors signed an appropriate
petition. The effect of the charter amendment was that équLfcdf
ordinances to end housing discrimination--unlike any other 2 soral, .

ordinances--were automatically subject to a referendum. This ' - YEec<al

was "an explicitly racial classification treating racial 7

e i, T e e e

housing matters differently from other racial and housing

matters." The effect of this explicit racial classification
was to place "special burdens on racial minorities within the
governmental process."

It is noteworthy that the Court did "not hold that

mere repeal of an existing ordinance violates the Fourteenth



Amendment." Thus, had the fair housing ordinance been
repealed in the normal way--by a referendum following upon a

petition of 10% of the voters--there would have been no

Al zese foy—

In concurrence Justice Harllg__fpphasizedJaiﬁaE

constitutional vioclation.

minorities could not complain if any particular governmental
process--e.q. bicameralism--made it more difficult toc pass
equal rights legislation. "In the case before us, however,
the city of Akron has not attempted to allocate governmental
power on the basis of any general principle. Here, we have a
provision that has the clear purpose of making it more
difficult for certain raclal and rellgious minorities to
achieve legislation that is in their interest." Through the
existing referendum process Akron voters could always repeal

any particular fair housing measure that they disliked. The

effect of the charter amendment, however, was to make it
difficult to pass a fair housing law even when the electorate

was not aroused to passionate opposition.

2, Lee v. Nyquist

This decision by a 3-judge court (Hayes, Henderson,
Burke) was summarily affirmed by this Court.

The state statute at issue in Lee provided that "no
student shall be assigned or compelled to attend any school on

account of race, creed, color, or national origin, or for the



purpose of achleving equality in attendance or increased
attendance or reduced attendance, at any school, of persons of
one or more particular races, creeds, colors, or national
origins" unless "with the express approval of a board of
education having jurisdiction, a majority of the members of
such board having been elected." In short, the statute
prohibited state education officials and appointed school
boards from assigning students on the basis of race. Buffalo
has an appointed Board of Education, and parents of children
attending Buffalo schools brought suit to challenge the
statute.

Welting for the court, Judge Hayes held that the
statute was invalid under the 14th Amendment. The court
rested its decision on Hunter. "The principle of Hunter is
thaézngLatate creates an 'explicitly racial classification’
whenever it differentiates between the treatment of problems
involving racial matters and that afforded other problems in
the same area." The New York statute "by prohibiting the
implementation of plans designed to alleviate racial imbalance
in the schools except with the approval of a local elected
board ... creates a single exception to the broad supervisory
powers the state Commissioner of Educatione exercises over
local publich education. ... The statute thus creates a

—

{ o
clearly frﬂcial classification, treating educational matters
e et e e

involving racial criteria differently from other educational



matters and making it more difficult to deal with racial

imbalance in the public schools.”

3. Reiltman v. Mulkey (1967)

Calet. 7 meﬁua‘m/ﬁw

Reitman preceded BHunter. In Reitman th Enurti

(White, J.) invalidated Proposition 14, an amendment to the
California constitution. Proposition 14 provided that neither
the State nor local governments "shall deny, limit or abridge,
-+« the right of any person ... to decline to sell, lease or
rent such property to such person or persons as he, in his
absolute discretion, chooses." The Court found that
Proposition 14 did more than just repeal existing laws
regulating private discrimination in housing, it authorized
private discrimination in the housing market.

Justice Harlan dissented. "[A]ll that has happended
is that California has effected a pro tanto repeal of its
prior statutes forbidding private discriminatlon. This runs
no more afcul of the Fourteenth Amendment than would have
California's failure to pass any such antidiscrimination

statutes in the first instance." He argued that the Courtf&

& N
should permit the political process a degree of leeway and ?""‘m&'
==t - T T

flexibility in dealing with racial matters: "When legislation
in this field 1s unsuccessful there should be wide

opportunities for legislative amendment, as well as for change

through such processes as the popular initiative and
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referendum. ... Here the electorate itself overwhelmingly
wished to overrule and check its own legislature on a matter

left open by the Federal Constitution."”

4, Dayton Bd. of BA. v. Brinkman, 433 U.S8. 406

(1977)

In Dayton I a subseguent School Board rescinded the
resolutions adopted by an earlier Board. Justice Rehnguist
found no constitutional vielation in such a recission:

"The Board had not acted to undo operative
requlations affecting the assignment of pupils or
other aspects of the management of school affairs,
cf Reitman, but simply repudiated a resolution of a
predeécessor Board stating that it recognized its own
fault in not taking affirmative action at an earlier
date., We agree with the Court of Appeals' treatment
of this aciton, wherein that court said:

'The guestion of whether a rescission of
previous Board action is In and of itself a
violation of appellants' constitutional rights is
inextricably bound up with the question of whether
the Board was under a constitutional duty to take
the action which it initially took. ....If the Board
was not under such a duty, then the rescission of
the initial action in and of itself cannot be a
constitutional violation.'"

III. Analysis

The question in both cases is whether the particular

limitation on school assignments so changes the "rules of the

game" that the holding in Hunter is applicable. Both cases



are susceptible to such an analysis. The California
limitation on the state court’s power to order busing is an
unusual limit on the courts' authority and one which makes it
more difficult to propenents of busing to get the relief they
gseak, Moreover, the rules have been changed in a general way-
-a particular exericise of authority was not repealed.
Arguably, proponents of desegregation have been particularly
burdened by a unligque alteration in judicial process.
Simllarly, with respect to the Washington case cne
may argue that the limit on the local school board's authority
marks a change in the rules that particularly burdens those
who favor busing for desegregation and those who favor

desegqregation generally. Lee, supra, is closely analogous.

The 3-judge court there held that a 1limit on power of
appointed boards of education to order busing for
desegregation placed a unique limitation of the powers of
state boards. Likewise, one could argue that the limit on the
ability of local school boards to bus imposes a unique limit
on the traditional powers of the Ileocal school board.
Alternatively, one may aiﬂﬁé that whereas the school board may
order busing for some reasons, it may not order busing for
desegregation, Thus, the Initiative imposes a non-neutral
limit on the school board's power to order busing. Moreover,
as in Hunter, the rules of the game have been changed. Under
Dayton it is clear that the Seattle Board of Education itself

could have repealed its desegregation plan. Further, it is

Y
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likely that even the State through initiative could repeal the
Seattle plan. But here no particular plan has been repealed.
Rather, as a general matter busing by local school boards has
been removed from the array of local school board powers.
On the other hand, strong arguments can be advanced ff%bmnﬁﬁﬁ—
for distinguishing Hunter. To begin with I start with tﬁ‘w

otion in Harlan's dissent in Reitman that the Court ought not [

make it impossible for legislatures and voters to experiment
with race related programs. Putting Hunter to the side, one

would think that a state ought to be able to try affirmative

action program of varicus sorts--busing, hiring, etc--but yet
retain the freedom to terminate such programs if they prove
unsuccessful. . ,_ﬂzﬂgt
Moreover, taking on Hunter:?TfEEtly,"; think that
both of these cases can be distinguished. To begin with the A4, _

regulation in Hunter and Lee embodied an explicit racial <xhlec¥

.. ’ i P oceal
classification. Here we have at least facial neutrality. In

e livtafonatcs

the California case all busing ordered by a state court is &=

prohibited. No mention is made of busing for cne purpose as
cpposed to another, Again, in Washington the Initiative
permits busing for reasons of safety or schocl overcrowding
but prohibits busing for any other purpose without particular
regard to busing for integraticn.

Further, it is not clear to me that the burden on
busing proponents is comparable to the burden placed on

proponents of fair housing in Hunter. 1In California, busing



proponents may seek integration by busing or by other
techniques from local schoeol boards. Indeed, they may

continue to seek court ordered integration from the state

courts: these courts may order integration through means
other than busing--e.g. magnet schools., In Washington the
burden seems somewhat greater, Even so, the proponents of

integration may still seek their goal through voluntary busing
plans and through any other wvoluntary programs. Further, I
believe that mandatory busing for integration may be ordered
in Washington after the Initiative so long as the student is
not bugssed beyond the next nearest school. From this
perspective, it is as if the Initiative placed a_iﬂ minute

D e S S S, T S i

limit on non-court ordered busing. In the Pasco school
T il e R h:.
district, for example, there are many schools near the black

neighborhoods but very few in the white neighborhoods.
Ironically, after the initiative, white students can be bussed
te the "next nearest school"--which would be in black
neighborhoods—- although blacks may not be bussed out of their
neighborhoods since the next nearest school is still in the
black quarter.

Perhaps most convincingly, Hunter may be
distinguished in line with the suggestion in Dayton that a
school board may rescind its own previous action. In Hunter
the city council was restructured by the city electorate s0 as
to disfaver one classification of legislation. Here by

contrast there is simply recission of powers previously
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granted by the state to some other body--school boards or

courkts. Thus, in the California case the state has withdrawn
— I -

at
a power granted to the state cnurtﬁ[ Similarly, in Washington
—-——-—-—_—V\__.-ﬂ'-\-m e

the state regathers to itself some of the sovereign power
M — —_—

delegated to Jlocal school boards. Had Ohio state passed
e T e, W
legislation removing fair housing legislation or racial

legislation generally from the power of local municipalities
Hunter would be more closely analogous,

I can see no reason why the state should not be able

to withdraw powers it has previously granted. Suppose that in
e e e e e
partially funding local school boards the state stipulated

that funds were not to be used for mandatory busing--unless
required by the federal constitutlon--or for any affirmative
action without state authorization. That would seem perfectly
appropriate to me if the state's reason was to maintain some
consistent state policy on the treatment of race. Similarly,
suppose that in passing some state anti-discrimination law the
State chooses not to provide for punitive damages for
plaintiffs. Would that fall afoul of the Hunter principle
because other plaintiffs under state law may seek such
damages? If as an initial matter the state may order such
restrictions, why may it not alter its grant of authority
subsequently?

In addition, the Hunter characterlzation is quite
slippery. The Initiative process is well established in the

West. It is not clear to me that there has been any change in
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the political process in Washington. Busing opponents--
stymied at the local level--took their grievance to the State

level, That is the typical pattern. Had busing proponents

lost at the local level they too may have sought relief at the
next level. Similarly, it is not clesar to me that the
California proposition works any change in the political
process. It changes the variety of relief one may attain from
a state court, but I am not sure that state court remedies
ought to be viewed as a part of the political process--
although the argument is credible.

In short, I think that Hunter is distinguishable in
both cases. I acknowledge that the California proposition is
scmewhat easier to upheold. Because it involves judicial
remedies rather than some change in the political process,
Hunter seems less clearly applicable. Moreover, since it
permits so many other avenues for relief--from local school
boards, as well as from state courts--the burden on busing
proponents appears slight., Obviocusly, the Court will feel
some pressure to reaffirm its faith in integration, and so to
invalidate one of these measures. Perhaps the Washington
Initiative would be less wvulnerable to attack had it been
aimed solely at the Seattle plan--although I doubt respondents
would agree to this. Yet It would seem odd to permit the
state wide electorate to abolish a local plan but not permit

the electorate to set state wide policy as a general matter.
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Please join me.
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Justice Blackmun
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Dear Harry:
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1 agree,
Sincerely,

/ﬁu

Justice Blackmun

cc: The Conference
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Dear Harry:
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L

Justice Blackmun
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To: The Chief Juatice
Justice Brennan
Juatice White
Juatice Marshall
Justice Powell
Justice Rehnguist
Justice Stevens
Justice 0’Connor

Frem: Justice Blackmun

Cirenlated:

Recirenlated: Juw 3 m

2nd DRAFT
SUPREME COURT OF THE UNITED STATES

Ng. #1-9

WASHINGTON, ET aL., APPELLANTS ». SEATTLE
SCHOOL BISTRICT NO. 1 BT AL

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June —, 19821

JUSTICE BLACKMUN delivered the opinion of the Court.

We are presented here with an extraordinary question:
whether an elected local school board may use the Four-
teenth Amendment to defend its program of busing for inte-
gration from attack by the State.

I

A

Seattle Sehool Distriet Neo, 1 (Distriet), which is largely eo-
terminous with the city of Seattle, Wash,, is charged by state
law with administering 112 schools and educating approxi-
mately 54,000 publie school students. About 37% of these
children are of Negro, Asian, American Indian, or Hispanie
ancestry. Beeause sepregated housing patterns in Seattle
have created racially imbalaneed schools, the Distriet histori-
cally has taken steps to alleviate the isolation of minority atu-
dents; since 1963, it has permitted students to transfer from
their neighborheod schools to help cure the Distriet’s racial
imbalance.'

‘In 1971, the District implemented & program of mandatory reassign-
menta to integrate certain of ita middle schools. This prompted an &at-
tempt to recall faur school board members who had voted for the program.
That attempr narrowly failed. See 473 F. Supp. 996, 1006 (WD Wash.
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Despite these efforts, the District in 1977 came under in-
creasing pressure to accelerate its program of desegrega-
tion." In response, the District's Board of Directors (School
Board) enacted a resolution defining “racial imbalance” as
“the situation that exists when the combined minority stu-
dent enrollment in a school exceeds the districtwide com-
bined average by 20 percentage points, provided that the sin-
gle minority enrollment ... of no school will exceed 50
percent of the student body." 473 F. Supp. 226, 1006 (WD
Wash. 1979), The District resolved to eliminate all such im-
balance from the Seattle public schools by the beginning of
the 1979-1980 academic year.”

In September 1877, the District implemented a “magnet”
program, designed to alleviate racial isolation by enhancing
educational offerings at certain schools, thereby encouraging
voluntary student transfers. A “disproportionate amount of
the overall movement” inspited by the program was under-
taken by Negro students, however, id., at 1006, and racial
imbalance in the Seattle schools was found to have actually
increased between the 1970-1971 and 1977-1978 academic
vears. The District therefore concluded that mandatory re-

1978,

! Several community organizations threatened legal action if the Distriet
did not initiate a more effective integration effort, while the Mayor of Beat-
tle and a number of community leaders, by letter dated May 20, 1897,
urged the Distriet to adopt “a definition of raclal {sclation and measurable
goale leading to the elimination of racial isplation in the Seattle Public
Schools prior to & Court ordered and mandated desegregation remedy.”
App. 139,

"The District Court found that the actiona of the School Board wers
prompted by its members' “desire to ward off threatened litigation, their
desire to prevent the threatened loss of federal funds, their desire to re-
lieve the black students of the disproportionate burden which they had
borne in the voluntary efforts to balance the schoole racially and their per-
ception that racial balance in the schools promotes the attainment of equal
educational opportunity and is beneficial In the preparation of all students
for democratie citizenship regardless of their race.” 473 F. Supp., at 1007,
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assignment of students was necessary if racial isolation in its
schools was to be eliminated. Accordingly, in March 1978,
the School Board enacted the so-called “Seattle Plan” for de-
segregation. The plan, which makes extensive use of busing
and mandatory reassignments, desegregates elementary
schools by “pairing” and “triading” predominantly minority
with predominantly white attendance areas, and by basing
student assignments on attendance zonee rather than on
race. The racial makeup of secondary schools iz moderated
by “feeding” them from the desegregated elementary
schools. App. 142-143. The District represents that the
plan results in the reassignment of roughly equal numbers of
white and minority students, and allows most students to
spend roughly half of their academic careers attending a
school near their homes. Brief for Appellee Seattle School
District 5.

The desegregation program, implemented in the 1978-1972
academic year, apparently was effective: the Distriet Court
found that the Seattle Plan “has substantially reduced the
number of racially imbalanced schools in the district and has
substantially reduced the percentage of minority students in
those schools which remain racially imbalanced.” 473 F,
Supp., at 1007.

B

In late 1977, shortly before the Seattle Plan was formally
adopted by the District, a number of Seattle residents who
opposed the desegregation strategies being discussed by the
School Board formed an organization called the Citizens for
Voluntary Integration Committee (CiVIC). This organiza-
tion, which the District Court found “was formed because of
its founders’ opposition to The Seattle Plan,"” 473 F. Supp., at
1007, attempted to enjoin implementation of the Board's
mandatory desegregation program though litigation in state
court; when these efforts failed, CiVIC drafted a statewide
initiative designed to terminate the use of mandatory busing
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for purposes of racial integration.! This proposal, known as
Initiative 350, provided that “no sehool board . . . shall di-
rectly or indirectly require any student to attend a school
other than the school which iz geographically nearest or next
nearest the student’s place of residenece . . . and which offers
the course of study pursued by such student. ..." BSee
Wash. Revy, Code §28A 26.010 (1981)." The initiative then
get out, however, 8 number of broad exceptions to this re-
quirement: 4 student may be assigned beyvond his neighbor-
hood school if he “requires speeial education, care or guid-
ance,” or if “there are health or safety hazards, either natural
or man made, or physical barriers or obstacles . . . between
the student's place of residence and the nearest or next
nearest sehool,” or if “the school nearest or next nearest to
his place of residence is unfit or inadequate because of over-
crowding, unsafe conditions or lack of physical facilities.”
" See thid. Initiative 350 also specifically proseribed use of
seven enumerated methods of “indirec(t]” student assign-
ment—among them the redefinition of attendance 2ones, the
pairing of schools, and the use of “feeder” schools—that are a
part of the Seattle Plan. See §28A.26.080. The initiative
etivisioned busing for racial purpeses in enly one circum-
stance: it did not purport to “prevent any court of eompetent
jurisdietion from adjudicating constitutional issues relating to
the public achools.” See §25A.26.06(.

*Washington's Constitution reserves to the people of the State “the
power to propose bille, laws, and to enact or reject tha same at the palls,
independent of the leglslature,” Wash, Conat, Art. T, §1. Such initia-
tives are placad on the hallot ypon the petition of 3% of the State’s voters
registered and vating for governor at the last preceding regular guberna-
torial slection, §1(a). If passad hy the electorate, an initiative may not
be repealed by the state lemislature for two years, although it may be
amended within two years by a vote of two-thirds of each house of the leg-
islature. §41. Ses generally Comment, Judicial Beview of Laws En-
acted by Popular Vote, 66 Wash, L. Bev. 175 (1879

The text of Initiative 350 iz now podified as Wash. Rev, Code
BE 28AL 26 010284, 26,900 (1931).
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Its proponents placed Initiative 350 on the Wasghington bal-
lot for the November 1978 general election. During the en-
suing campaign, the Distriet Court eoncluded, the leadership
of CiVIC “acted legally and responsibly,” and did not addreas
%tz appeals to the racizl biazes of the voters.” 473 F. Supp.,
at 1008, At the same time, however, the court’s findings
demonstrate that the initistive was diveeted solely at deseg-
regative busing in general, and at the Seattle Plan in particu-
lar. Thus, “felxcept for the assignment of students to effeet
racial balancing, the drafters of Initiative 330 attempted to
preserve to sehool distriets the maximum flexibility in the as-
signment of students,” id., at 1008, and “[elxeept for racially-
balaneing purposes” the initiative “permits local school dis-
triets to assign students other than to their nearest or next
nearest schools for most, if not all, of the major reasons for
which students are at present assigned to schools other than
their nearest or next nearest schools.” [Jd., at 1010.° In
campaigning for the measure, CiVIC officials accurately rep-
resented that its passage would result in “no loss of school
district Hexibility other than in busing for deregregation pur-
poses,” id., at 1008, and it is evident that the campaign fo-
cused almost exclusively on the wisdom of “forced busing” for
integration. See 1d., at 1009,

On November 8 1978, two months after the Seattle Plan
went into effeet, Initiative 350 passed by = substantial mar-
gin, drawing almost 66% of the wvote statewide. The
initative failed to attract majority support in two state legis-
lative districts, both in Seattle. In the city as a whole, how-
ever, the initiative passed with some 61% of the vote.
Within the month, the District, together with the Tacoma
and Pasco school distriets,” initiated this suit against the

‘At the beginning of the 1975-1979 acedemic year, approxmately
000 of the TEH, 040 students enrolled in Washington's public schools
were bused to school.  Winety-five percent of theae students were trans-
ported for reasons unrelated to race. 473 F. Supp., &t 1002,

TAlong with Senttle, Tacoma School Dhatrict No. 10 and Paseo School
Dietriet No. 1 are the only districta in the State of Washington with com-
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State in United States District Court for the Western Dis-
trict of Washington, challenging the constitutionality of Ini-
tiative 360 under the Equal Protection Clause of the Four-
teenth Amendment., The United States and several
community organizations intervened in support of the Dis-
triet® CiVIC intervened on behalf of the defendants.

After a nine-day trial, the District Court made extensive
and detailed findings of fact. The court determined that
“[t]hose Seattle schools which are most crowded are located
in those areas of the city where the preponderance of minor-
ity families live.,” 473 F. Supp., at 1001, Yet the court
found that Initiative 350, if implemented, “will prevent the
racial balancing of a significant number of Seattle schools and
will cause the school system to become more racially imbal-
anced than it presently is,” “will make it impossible for Ta-
coma schools to maintain their present racial balance,” and
will make “doubtful” the prospects for integration of the
Pasco schools. [Id., at 1010; see id., at 1001, 1011. Except
for desegregative busing, however, the court found that “al-
most all of the busing of students currently taking place in

prehensive integration programs, &nd therefore the three are the only dis-
tricts affected by Initiative 350. See 478 F. Supp., at 1009. Since 1965,
FPasco has made use of school closures and a mandatory busing program to
overcome the racial isolation caused by segregated housing patterns; if stu-
dents attended the schools nzarest their homes, three of Pasco’s seven ele-
mentary achools would have a primarily white and three a primarily minor-
ity student body. J{d., at 1002-1003. The Tacoma echool distriet has
made use of school closures, racially controlled enrollment at magnet
schools, and veluntary transfers—though not mandatory busing—to en-
hance racial balance in {ts schools. [d., at 10031004,

® Beveral of the intervenor plaintiffs also alleged that the Distriet had en-
gaged in de fure segregation, and therefore was operating an unconatitu-
tional dual school system. The Distriet Court therefore bifurcated the litd-
gution, first addressing the constitutionality of Initiative 350. Because of
the court’s conelusions on that question, the allegations of de jure segrega-
tion did not go to trial and have not been addressed by the Distriet Court or
by the Court of Appesls.
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[Washington] is permitted by Initiative 350." [fd., at 1010,
And while the court found that “racial bias . . . is a factor in
the opposition to the ‘busing’ of students to obtain racial bal-
ance,” ¢d,, at 1001, it also found that voters were moved to
gupport I[nitiative 350 for “a number of reasons,” so that “[ilt
ia impossible to ascertain all of those reasons [olr to deter-
mine the relative impaet of those reasons upon the elector-
ate.” Id., at 1010.

The Distriet Court then held Initiative 350 unconstitu-
tional, for three independent reasons. The court first con-
cluded that the initiative established an impermissible racial
classification, in violation of Hunter v. Evickson, 393 1. 5.
385 (1969), and Lee v. Nyguisf, 318 F, Supp, 710 (WDNY
1970) (three-judge court), summarily affd, 402 U, 8, 935
(1971), “because it permits busing for non-racial reasons but
forbids it for racial reasons.” 473 F. Supp., at 1012. The
court next held Initiative 350 invalid because “a racially dis-
criminatory purpose was one of the factors which motivated
the conception and adoption of the initiative.” {d., at 1013.°
Finally, the District Court reasoned that Initiative 350 was
unconstitutionally overbroad, because in the absence of a
court order it barred even school boards that had engaged in
de jure segregation from taking steps to foster integration.”

*Tha Distriet Court ackmowledged that it was impossible to determine
whather tha supporters of Initiative 350 “subjectively [had] & racially dis-
eriminatory intent or purpose,” hecause “(als to that subjective intent the
gecret ballot raizes an impenetrable barrier.” 473 F. Bupp.. at 1014, The
eourt looked instead to objective factors, noting that it “marked [a] depar-
ture from the norm . . . for the autonomy of achool hoards to be restricted
relative to the assipnment of students,” and that it marked a similar “de-
partura from the procedural norm” for “an administrative decision of a
subordinate loeal unit of government , . |, [to be] overridden in a statewide
inftiative,” Jd,, at 1018, Theae factors, when coupled with the “racially
disproportipnate impact of the initiative,” its “historfeal baekground,” and
“the sequence of events leading to its adoption,” were found to demon-
strate that a "racially discriminatory intent or purpose was at least one
metivating {actor in the adoption of the mitiative.” fhid.

“""The Distriet Court noted that school hoands that had practiced de jure
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Id., at 1016. The court permanently enjoined implementa-
tion of the initiative's restrictions.

On the merits, a divided panel of the United States Court
of Appeals for the Ninth Cireuit affirmed, relying entirely on
the District Court's first rationale, 633 F, 2d 1338 (1980)."
By subjecting desegregative student assignments to unique
treatment,” the Court of Appeals concluded, Initiative 350
“both creates a constitutionally-suspeet racial classification
and radically restructures the political process of Washington
by allowing a state-wide majority to usurp traditional local
authority over local school board educational policies.” 633
F. 2d, at 1344. In doing so, the court continued, the initia-
tive “removefs] from local school boards their existing au-
thority, and in large part their capability, to enact programs
designed to desegregate the schools.” Id., at 1346 (emphasis
in original; citation omitted). The court found such a result
contrary to the principles of Hunter v, Erickson, supra, and
Les v, Nyquist, supra. The court acknowledged that the
issue would be a different one had a successor school board
attempted to rescind the Seattle Plan. Here, however, “a
different governmental body—the state-wide electorate—re-
scinded a policy voluntarily enacted by locally elected school
boards already subject to local political control.” 633 F, 2d,
at 1346."

segregation are under an affirmative obligation to eliminate the effects of
that practice. 473 F. Supp., at 1018, See Columbus Board of Education
v. Pemick, 443 U, 5. 449, 458459 (1979).

" Tha Court of Appeals therefore did not address the Distriet Court's al-
ternative finding that Initiative 350 had been sdopted for discriminatory
reasons, oF its conclusion that the initiative was overbroad. 633 F, 2d, at
1342.

“*After the decision on the merits, the Distriet Court had declined to
awserd attorney’'s fees to the plaintiff school districts because the districta
are state-funded entities. Aop. to Juris. Statement C-1. The Court of
Appeals reversed on this issue, concluding that the Distriet Court had
abused its discretion in denying fees. The Court of Appeals determined
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The State appealed to this Court, We noted probable ju-
risdiction to address an issue of significance to our Nation’s
gystem of edueation. .8 {1981).

I

A

The Equal Protection Clause of the Fourteenth Amend-
ment guarantees racial minorities the right to full participa-
tion in the political life of the community. [t is beyond dis-
pute, of course, that given racial or ethnic groups may not be
denied the franchise, or precluded from entering inte the pe-
litical process in a reliable and meaningful manner. See
White v. Regester, 412 U. 8. 755 (1973); Nizon v. Herndon,
273 U. 8. 536 (1927). But the Fourteenth Amendment also
reaches “s political structure that treats all individuals as
equals,” Mobile v. Bolden, 446 U, 8, 55, 84 (1980) (STEVENS,
J., concurring in the judgment), yet more subtly distorts gov-
ernmental processes in such & way as to place special burdens
on the ability of minority groups to achieve beneficial
legislation.

This principle received its clearest expresion in Hunter v.
Erickson, supra, a case that invoived attempts to overturn
antidiserimination legislation in Akron, Ohic. The Akron
city council, pursuant to its ordinary legislative processes,
had enacted & fair housing ordinance. [n response, the local
citizenry, using an established referendum procedure, see
393 U. 8., at 390, and n. 6; 393394, and n. * (Harlan, J.,, con-
curring), amended the city charter to provide that ordinances
reguiating real estate transactions “on the basiz of race,
eolor, religion, national origin or ancestry must first be ap-

that the schonl districts fell within the language of the attorney’s fees stat-
utes, 421, B, €, § 1968 and 20 1], B, C. §3205, see n, 28, infrm, and it rea-
sonad that “Tels long as a publicly-funded organization advances important
constitutional valoes, it is eligible for fess under the statutes ® 633 P, 24,
&L 1348,
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proved by a majority of the electors voting on the question at
a regular or general election before said ordinance shall be ef-
fective,” Id., at 387, This action “not only suspended the
operation of the existing ordinance forbidding housing dis-
crimination, but also required the approval of the electors be-
fore any future [falr housing] ordinance could take effect.”
Id., at 389-390. In essence, the amendment changed the re-
guirements for the adoption of one type of local legislation: to
enact an ordinance barring housing discrimination on the
basis of race or religion, proponents had to obtain the ap-
proval of the city council and of a majority of the voters city-
wide. To enact an ordinance preventing housing discrimina-
tion on other grounds, or to enact any other type of housing
ordinanee, proponents needed the support of only the city
council.

In striking down the charter amendment, the Hunter
Court recognized that, on its face, the provision “draws no
distinctions among recial and religious groups.” 383 U. 8.,
at 380, But it did differentiate “between those groups who
sought the law’s protection against racial . . . diseriminations
in the sale and rental of real estate and thoze who sought to
regulate real property transactions in the pursuit of other
ends,” ibid., thus “disadvantag{ing] those who would benefit
from laws barring racial . . . discriminations as against those
who would bar other discriminations or who would otherwise
regulate the real estate market in their favor.” [Id., at 381.
In “reality,” the burden imposed by such an arrangement
necessarily “falls on the minority. The majority needs no
protection against diserimination and if it did, a referendum
might be bothersome but no more than that.,” Ibid. In ef-
fect, then, the charter amendment served as an “explicitly
racial classification treating racigl housing matters differ-
ently from other racial and housing matters.” Jd., at 389.
This made the amendment constitutionally suspect: “the
State may no more disadvantage any particular group by
making it more difficult to enact legislation in its behalf than
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it may dilute any person’s vote or give any group a smaller

representation than another of comparable size.” 7Id., at 393
{emphasis added).

Lee v. Nyquigt, 318 F. Supp. 710 (WDNY 1970} (three-
judge court), offers an application of the Hunter doetrine in a
setting strikingly similar to the one now before us. That
case involved the New York education system, which made
use of both elected and appointed school boards and which
conferred extensive suthority on state education officials,
In an effort to eliminate de facto segregation in New York's
schools, those officials had directed the city of Buffalo—a
municipality with an appointed school board—to implement
an integration plan, While these developments were pro-
ceeding, however, the New York Legislature enacted a stat-
ute barring state education officiale and appointed—though
not elected—achool boards from “assign[ing] or compell{ing]
{students] to attend any school on aecount of race . . . or for
the purpose of achieving [racial] equality in attendanee . . . at
any school.” 318 F. Supp., at 712.“

Applying Hunter, the three-judge Distriet Court invali-
dated the statute, noting that under the provision “[t]he
Commisgioner [of Education] and local appointed officials are
prohibited from acting in [student assignment] matters enly
where raecial eriteria are invelved.” [d., at 719. In th
court’s view, the statute therefore “place(d] burdens on the
implementation of educational policies designed to deal with
race on the local level” by “treating educational matters in-
volving racial criteria differently from other educational mat-
ters and making it more difficult to deal with racial imbalance
in the public schools.” Zd., at 719 {emphasis in original).
This drew an impermissible distinetion “between the treat-
ment of problems involving racial matters and that afforded
other problems in the same area.” fd., at T18. This Court

“ As does Initiative 350, the New York statute apparently permitted vol-
untary student transfers to achieve integration, See n. 18, infra.
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affirmed the District Court’s judgment without opinion. 402
U. 8, 935 (1971).

These cases yield a simple but central principle. As Jus-
tice Harlan noted while coneurring in the Court's opinion in
Hunter, laws structuring political institutions or allocating
political power according to “neutral principles”—such as the
executive veto, or the typically burdensome requirements for
amending state constitutions—are not subject to equal pro-
tection attack, though they may “make it more difficult for
minorities to achieve favorable legislation.” 383 U, 8., at
394. Because such laws make it more difficult for every
group in the community to enact comparable laws, they “pro-
vidfe] a just framework within which the diverse political
groups in our society may fairly compete.” Id., at 393,
Thus, the political majority may generally restructure the po-
litical process to place obstacles in the path of everyone seek-
ing to secure the benefits of governmental action. But a dif-
ferent analysis is required when the State allocates
governmental power non-neutrally, by explicitly using the
racial nature of a decision to determine the decisionmaking
process. State action of this kind, the Court said, “places
gpectal burdens on raciel minorities within the governmental
process,” id., at 391 (emphasis added), thereby “making it
more difficult for certain racial ard religious minorities [than
for other members of the community] to achieve legislation
that is in their interest.” Id., at 395 (emphasis added) (Har-
lan, J., concurring). Such a structuring of the political proe-
ess, the Court said, was “no more permissible than [is] deny-
ing [members of a racial minority] the vote, on an equal basis
with others.” [d., at 381,

111

We believe that the Court of Appeals properly focused on
Hunter and Lee, for we find the principle of those cases dis-
positive of the issue here. In our view, Initiative 350 must
fall because it does “not attemp[t] to aliocate governmental
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power on the basis of any general principle.” Hunler v.
Evickson, 393 U. 8., at 3956 (Harlan, J., concurring). In-
stead, it uses the racial nature of an issue to define the gov-
ernmental decisionmaking structure, and thus imposes sub-
stantial and unique burdens on racial minorities.

A

Noting that Initiative 350 nowhere mentions “race” or
“integration,” appellants suggest that the legislation has no
racial overtones; they maintain that Hunfer is inapposite be-
cause the initiative simply permits busing for certain enumer-
ated purposes while neutrally forbidding it for all other rea-
sons. We find it difficult to believe that appellants’ analysis
is seriously advanced, however, for despite its facial neutral-
ity there is little doubt that the initiative was effectively
drawn for racial purposes. Neither the initiative's sponsors,
nor the District Court, nor the Court of Appeals had any dif-
ficulty perceiving the racial nature of the issue settled by Ini-
tiative 350. Thus, the District Court found that the text of
the referendum was carefully tailored to interfere only with
desegregative busing.” Proponents of the initiative candidly
“represented that there would be no loss of school district
flexibility other than in busing for desegregation purposes,”
473 F. Supp., at 1008. And, as we have noted, Initiative 350
in fact ullows school districts to bus their students “for most,
if not all,” of the non-integrative purposes required by their
educational policies, [d., at 1010. The Washington elector-
ate surely was aware of this, for it was “assured” by CiVIC
officials that “'99% of the school distriets in the state’’—
those that lacked mandatory integration programs—"would
not be affected by the passage of 350." Id., at 1008-1009.
It is beyond reasonable dispute, then, that the initiative was

“The Court of Appeals aceepted the Distriet Court's characterization of
the initiative, and even the dissenting judge in the Court of Appeals agreed
that Initiative 350 addresses a “racial” problem. 633 F. 2d, at 1353.
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enacted “ ‘because of,’ not merely ‘in spite of,’ its adverse ef-
fects upon” busing for integration. Personnel Adminis-
trator of Massachusetts v, Feenay, 442 U, 8, 266, 279 (1979).

Even accepting the view that Initiative 350 was enacted
for such a purpose, the United States—which has changed its
position during the course of this litigation, and now supports
the State—maintains that busing for integration, unlike the
fair housing ordinance involved in Hunier, is not a peculiarly
“rucial” issue at all. Brief for United States 17, n. 13.
Again, we are not persuaded. It undoubtedly is true, as the
United States suggests, that the proponents of mandatory
integration cannot be classified by race: Negroes and whites
may be counted among both the supporters and the oppo-
nents of Initiative 350. And it should be equally clear that
white as well as Negro children benefit from exposure to
“ethnic and racial diversity in the classroom.” Columbus
Board of Education v, Penick, 443 U. 8, 449, 486 (1979
(POWELL, J,, dissenting). See Milliken v. Bradley, 418
U. 5. 717, 783 (1974) (MARSHALL, J., dissenting).® But nei-
ther of these factors serves to distinguish Hunter, for we
may fairly assume that members of the racial majority both
favored and benefited from Akron's fair housing ordinance.
Cf. Havens Realty Corp. v. Coleman, — U. 8, ——, —
(1982) (elip op. 11-12, and n. 17); Gladsione, Reallors v. Vil-
lage of Bellwood, 441 1. S, 91, 111, 115 (1979).

In any event, our cases suggest that desegregation of the
public schools, like the Akron open housing ordinance, at bot-
tom inures primarily to the benefit of the minority, and is de-

* Appellants and the Unfted States do not challenge the propriety of
rage-¢onacious student asslgnments for the purpose of achieving integra-
tion, even absent a finding of prior de jure segregation. We therefore do
not specificglly pass on that issue, See generally Swann v. Charlotie-
Meckignberg Board of Eduontion, 402 1. 8. 1, 16 (1971); North Carolina
State Board of Education v. Swann, 402 U, 8, 48, 45(1971). CL Urniver-
aity of Californin Regents v. Bakks, 438 U, 8 285, 300, n. 39, B12-314
{1978} (opinion of POWELL, J.).
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signed for that purpose. Education has come to be “a princi-
pal instrument in awakening the child to cultural values, in
preparing him for later professional training, and in helping
him to adjust normally to his environment.," Brown v.
Board of Education, 347 U. 8. 483, 493 (19564), When that
environment is largely shaped by members of different racial
and cultural groups, minority children can achieve their full
measure of success only if they learn to funetion in—and are
fully accepted by—the larger community, Attending an eth-
nically diverse school may help accomplish this goal by pre-
paring minority children “for citizenship in our pluralistic so-
ciety," Estes v. Metropolitan Branches of the Dallos
NAACP, 444 U, 8. 437, 451 (1980) (PowELL, J., dissenting),
while, we may hope, teaching members of the racial majority
“to live in harmony and mutual respeet” with children of mi-
narity heritage. Columbus Board of Education v. Penick,
443 1. B., at 485, n. b (PowELL, J., dissenting). Lee v.
Nyquist settles this point, for the Court there accepted the
proposition that mandatory desegregation strategies present
the type of racial issue implicated by the Hunter doctrine,”

"The United States seaks to distinguish Lee by suggesting that the stat-
ute there at issue “clenrly prohibited” all attempts to ameliorate racial im-
balance in the schools, while [nitiative 3560 permits voluntary desegrega-
tion efforts. Brief for United Ststes 25, Even assuming that this
distinetion would otherwise be of constitutional significance, its premise is
not accurate. The legislation challenged in Lee did permit voluntary inte-
gration efforts, for it expressly exempted from its restrictions “the assign-
ment of & pupll in the manner requested or authorized by his parents or
guardian," 318 F. Supp., at T12. Thus, as the Distriet Court in Lee
noted, the statute “deniefd] appointed officials the power to implement
non-voluntory programs for the Improvement of racisl balance.” J/d., at
T15 (emphasis added). The difficuity in Lee—as in this case—stemmed
from the Les District Court's eonclusion that 2 veluntary program would
not serve to integrate the community’s schools: “Voluntary plans for
achieving racial balance , . . have not had a significant impact on the prob-
lems of racial eegregation in the Buifalo publie schools; indeed it would ap-
pear that recial isplation is actually increasing.” /bid. Thus the statute
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decisionmaking authority over a racial issue at & different
level of government.” In a very obvious sense, the initiative
thus “disadvantages those who would benefit from laws bar-
ring"” de facto desegregation “as against those who . . . would
otherwise regulate” student assignment decisions; “the real-
ity is that the law’s impact falls on the minority.” Hunferv.
Erickson, 393 U, 8., at 391.

The state appellants and the United States, in response to
this line of analysis, argue that Initiative 350 has not worked
any reallocation of power. They note that the State neces-
sarily retains plenary authority over Washington's system of
education, and therefore they suggest that the initiative
amounts to nothing more than an unexceptional example of a

"In Hunter, the procedures for enscting racial legislation were modifiad
in such & way as to place effective contral in the hands of the vitywide elec-
torate; here, the power to enact racial legislation has been resllioeated. In
each case, the effeet of the challenged artion was 1o redraw decisionmaking
authority over racial matters—and only over racial matters—in such a way
as to place comparative burdens on minorities. While the United Siaies
observes that the proponents of integrated schoals remain free to use
Washington's initiatve system to further their ends, that was true in
Hunter aa well: proponents of open housing were nat berred from invoking
Aleron's initiative procedures to repeal the charter amendment, or to enact
fair housing legislation of their own, It surely is an excessively formal ex-
ercise, then, to argue chat the procedural revisions at issue in Funier im-
posed special burdens on mineritles, but that the selective allocation of
decisionmaking authority worked by Imitiative 350 does not erect compara-
ble political ohstacles. Indeed, in 2 =ense the situstien here is less favor-
ahle to minority interests than was the arrangement in Hunder, for the Ak-
ron charter amendment at least made provision for the passage of fair
houging legislation, while Initiative 360 on its face forbids virtually all man-
datory desegregarion strategies. The United States would note that Ini-
tiative 350" “modification of state policy [was] not the resolt of any ynusual
political procedure,” Brief for United States 30, for initiatives and refer-
enda are often used hy the Washington electorate. But that observation
hardly serves to distinguish this case from Hunter, since the fair housing
charter amendment was added through the unexceptional u=e of Akron's
initiative procedure, See 303 U, 5., at 387,
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State's intervention in its own school system. [n effect, they
maintain that the State functions as & “super school board,"
Tr. of Oral Avg. 5, 17, which typically involves itself in all ar-
eas of educational policy. And, the argument continues, if
the State is the body that usually makes decisions in this
area, Initiative 350 worked & simple change in policy rather
than a forbidden reallocation of power. Cf, Crawford v, Los
Angeles Board of Education, post.

This at first glance would seem to be a potent argument,
for States traditionally have been accorded the widest lati-
tude in ordering their internal governmental processes, see
Holt Civie Club v. Tusealoose, 439 U, 5, 60, 71 (1978), and
school boards, as creatures of the State, obviously must give
effect to policies announced by the state legislature. But
“insisting that a State may distribute legislative power as it
desires ., . . furnishfes] no justification for a legislative strue-
ture which otherwise would violate the Fourteenth Amend-
ment, Nor does the implementation of this change through
popular referendum immunize it.” Hunter v. Erickson, 393
U. 8., at 392. The issue here, after ail, is not whether
Washington has the authority to intervene in the affairs of
local school boards; it is, rather, whether the State has exer-
cised that authority in a manner consistent with the Equal
Protection Clause. As the Court noted in Hunter, “though
Akron might have proceeded by majority vote . . . on all its
munieipal legislation, it has instead chosen a more complex
gystem. Having done so, the State may no more disad-
vantage any particular group by making it more difficult to
enact legislation in its behalf than it may dilute any person's
vote.” Id., st 392-398. Washington also has chosen to
make use of a more complex governmental structure, and a
close examination both of the Washington statutes and of the
Court’s decisions in related areas convinces us that Hunter is
fuliy applicable here.

At the outset, it iz irrelevant that the State might have
vested all decisonmaking authority in itseif, so long as the po-
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litical structure it in fact erected imposes comparative bur-
dens on minority interests; that much is settled by Hunter
and by Lee." And until the passage of Initiative 350, Wash-
ington law in fact had established the local school board,
rather than the State, as the entity charged with making de-
cizions of the type at issue here. Like all 50 States, see Brief
for National School Boards Assn. as Amidcus Curtae 11,
14-16, Washington of course is nitimately responsible for pro-
viding eduecation within its borders, see Wash, Const., Art.
1X; Wash. Rev. Code §28A.02.010 (1981); ch, 28A. 41 (estab-
lishing a uniform school financing system); Seattle School
Dist. v. Stafe, 90 Wash, 2d 476, 585 P. 2d 71 (1978), and it
therefore has set certain procedural requirements and mini-
mum educational standards to be met by each school. See,
e. g., $§28A.01.010, 28A.01.020 (length of school day and
year); ch. 28A.27 (mandatory attendance); ch. 28A.67
{teacher qualifications); ch. 28A.05 and
§828A 58.750-28A.58.754 (curriculum). But Washington
has chozen to meet its educational responsibilities primarily
through “state and local officials, boards, and committees,”
§284.02,020, and the responsibility to devise and tailor edu-
cational programs to suit loeal needs has emphatically been
vested in the loeal school beards.

Thus “each common sehool district board of directors” is
made “accountable for the proper operation of [its] district to
the local community and its electorate.” §28A.58.758(1).
To this end, each school board is “vested with the final
respongibility for the setting of policies ensuring quality in
the content and extent of its educational program” (emphasis

" The Court noted in Hunter that Alron *might have proceeded by ma-
jority vote . . . on all its municipal legislation,” 883 U. 8., at 302; the char-
ter amendment was invalidated becatiee the citizens of Akron did not re-
serve all power to themselves, but rather distributed it in a non-neutral
manner. In Lee, of course, the State had unguestioned authority to vest
all power gver education in state officials,
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added), [Ibid. School boards are given responsibility for,
among many other things, “establish[ing] performance crite-
ria” for personnel and programs, for assigning stail “accord-
ing to board enumerated classroom and program needs,” for
setting requirements concerning hours of instruction, for
establishing curriculum standards “relevant to the particular
needs of district students or the unusual characteristics of the
district,” and for evaluating teaching materials.
§28A.58.768(2), School boards are generally directed to
“develop a program identifying student learning objectives
for their distriet[s],” §§28A,58,000; see also §28A.58.082, to
select instruetional materials, §28A.58.103, to stock libraries
as they deem necessary, §28A.58.104, and to initiate a vari-
ety of optional programs. See, ¢. g., $§5284.34.010,
28A.35.010, 2BA.58,106, School boards, of course, are given
broad corporate powers.  §§28A.58.010, 28A.58.075,
28A.59.180. Significantly for present purposes, sehool
boards are directed to determine which students should be
bused to school and to provide those students with transpor-
tation. §28A.24.056.

[ndeed, the notion of school board responsibility for local
educational programs is so firmly rooted that local boards are
subject to disclosure and reporting provisions specifically de-
gigned to ensure the board's “aecountability” to the people of
the eommunity for “the educational programs in the school
distrielt].” $28A.58.758(3). And, perhaps most relevantly
here, before the adoption of Initiative 350 the Washington
Supreme Court had found it within the general diseretion of
local school authorities to settle problems related to the de-
nial of “equal eduestional opportunity.”® Citizens Agminst

*Indeed, even the State’s efforts (o help ensure equal opportunity in
education end wr encocurage desegregation are cast in coaperative tarms,
and are designed to sesist schood districts in implementing programs of
their choosing. See, e. g, Wash. Rev. Code §328A.20.010(3),
28A.21.186(1) and (8) (1881); of. ¥ 28A GB.245(3)
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Muandatory Bussing v. Palmason, 80 Wash. 2d 445, 453, 496
P. 2d 657, 663 (1972). It therefore had squarely held that 2
program of desegregative busing was a proper means of fur-
thering the achool board's responzibility to “administe(r] the
schools in such a way a8 to provide a sound education for all
children.” [Id., at 466, 495 P. 24, at 664.% See State ex rel.
Citizens Agatnst Mandatory Bussing v. Brooks, 80 Wash, 2d
121, 492 P, 2d 536 (1972); Stafe ex vel. Lukens v. Spokane
Schopl DNstrict, 147 Wash, 467, 474, 266 P, 189, 191 (1928),%

Given this statutory structure, we have little diffienlty con-
cluding that Initiative 350 worked a major reordering of the
State's educational decisionmaking process. Before adop-
tion of the initiative, the power to determine what programs
would most appropriately fill a school district’s educational
needs—including programs involving student assignment and
desegregation—was firmly committed to the local board's
diseretion. The guestion whether to provide an integrated
learning environment rather than a system of neighborhood
achools surely involved a decision of that sort. See Citizens
Against Mandalory Bussing v. Palmasor, B0 Wash. 2d, at
459-460, 485 P. 2d, at 666-667. Adfter passage of Initiative
360, authority over all but one of these areas remained in the

“ The Washington SBupreme Court noted that “as long as the school board
authorized or required students to attend schools peopraphieally situated
elose to thelr hames, they had such a right. But the right existad only
beeanse It was glvan to them by tha sehool authorities.” 80 Wash, 2d, at
462, 495 P. 2d, at 682

4 We gleo note that the State has not attempted to reserve to jteelf exclu-
sive power to deal with racial issues generally. Municipalities in Washing-
ton have been given broad powers of self-povernment, see generally Wash,
Conet., Amdt. 40; Wash. Rev. Code §585.22.020, 35.23.440, 35.27.370,
85.30.010 [1881); Wash. Rev. Code Tit. 854 (Optional Municipal Code), and
Whaahington eourts specifically have held that municipalities have the
power to enact antidiserimination ordinances. See, & g., Seetife Newspa-
per-Web Presgmen’s Unton Local No. 26 v. City of Seattle, 24 Wash, App,
462, 604 P. 24 170 (1978). Cf. 5 E. McQuillin, Municipal Corporations
§19.23, p. 425 (3d ed. rev. 1951).
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hands of the local board. By placing power over desegrega-
tive husing at the state level, then, Initiative 350 plainly “dif-
ferentiates between the treatment of problems involving ra-
cial matters and that afforded other problems in the same
area.” Lee v. Nyquisl, 318 F.Supp., at T18. The District
Court and the Court of Appeals similarly concluded that the
initiative restructured the Washington political process, and
we see no reason to challenge the determinations of courts fa-
miliar with local law. - Cf, Milliken v. Bradiey, 418 U, S., at
768 (WHITE, J., dissenting).

That we reach this conclugion shonid come as no surprise,
for when faced with a similar educational scheme in Milliken
v. Bradiey, supra,” the Court concluded that the actions of a
local school board could not be attributed to the State that
had created it. We there addressed the Michigan education
system, which vests in the State constitutional responsibility
for providing education: “‘The policy of [Michigan] has been
to retain control of it school system, to be administered
throughout the State under State laws by local State agen-
cies . . . to carry out the delegated functions given [them] by
the legislature.’” Milliken v. Bradiey, 418 U. 8., at ™™
(MARSHALL, J., dissenting), quoting School District of the
City of Lansing v. State Board of Education, 367 Mich, 591,
505, 116 N.W. 2d 866, 868 (1962). See Milliken v. Bradley,
supra, at 726, n. 5. To fulfill this responsibility, the State of
Michigan provided a substantial measure of school distriet
funding, established standards for teacher certification, de-
termined part of the curriculum, set 8 minimum school term,
approved bus routes and textbooks, established disciplinary
procedures, and under certain circumstances had the power
even to remove local school board members, See id., at
T85-796 (MARSHALL, J., dissenting). See id., at 726, n. 3,

=(ne amicus observes that many States emplay a dimilar educational
structure. See Brief for National School Boards Assn. as Amicus Curiae
11, 14-16, App. Ia-10a
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T27 (describing State controls over education); id., at 768 and
n. 4 (WHITE, J., dissenting) (same); id., at 794 (MARSHALL,
J., dissenting} (same).

Yet the Court, noting that “[nlo single tradition in publie
education is more deeply rooted than local econtrol over the
operation of schools,” coneluded that the “Michigan educa-
tional structure . . . in common with most States, provides
for a large measure of loeal control.” [d., at 741-742. Rely-
ing on this analysis, the Court determined that a Michigan
school board's assignment policies could not be attributed to
the State, and therefore declined to permit interdistriet bus-
ing as a remedy for one school district’s acts of unconstitu-
tional segregation. If local school boards operating under a
similar statutory structure are considered separate entities
for purposes of constitutional adjudication when they make
segregative assignment decisions, it is difficult to see why a
different analysis should apply when a local board's deseg-
regative policy is at issue.

In any event, we believe that the question here is again
settled by Lee. There, state control of the edueational
system was fully as complete as it now is in Washington.
See generally N.Y. Edue. Law §§ 305, 306, 308-310 (MeKin-
ney) (1969 and Supp. 1981). The state statute under attack
reallocated power over mandatory desegregation in two
ways: it transferred authority from the State Commissioner
of Education to loeal elected school boards, and it shifted au-
thority from local appointed school boards to the state legisla-
ture.® When presented with this restructuring of the politi-
cal process, the District Court declared that it could
“conceive of no more compelling case for the application of
the Hunter prineiple.” 818 F. Supp., at 719. This Court of
course affirmed the Distriet Court's judgment. We see no

" When authority to initiate desegregation programs was removed from
appointed school boards and from state education officials, the only body
capable of exercising power over such programs waa the state legislature.
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relevant distinetion between this case and Lee; indeed, it is
difficult to imagine a more precise parallel.™

C

To be sure, “the simple repeal or modification of deseg-
regation or anti-discrimination laws, without more, never has
been viewed as embodying a presumptively invalid racial
classification.” Crawford v. Los Angeles Board of Educa-
fion, post, at ——, (slip op. 10). See Dayton Board of Edu-
cation v. Brinkman, 443 U, 8. 526, 531, n. 5 (1979); Hunter
v. Erickson, 393 U, 8., at 390, n, 5, As Justice Harlan
noted in Hunter, the voters of the polity may express their
displeagure through an established legislative or referendum
procedure when particular legislation “arouses passionate op-
position.” [Id., at 395 (concurring opinion). Had Akron's
fair housing ordinance been defeated at a referendum, for ex-
ample, “Negroes would undoubtedly [have lost] an important

# The United States makes only one attempt to distinguish Lee in this
regard: Lee is inapposite, the United States maintaine, because the statute
at issue there “blocked desegregation efforts even by ‘a school district sub-
Ject to & pre-existing order to eliminate segregation in its schools,'™ and
therefore—purportedly in contrast to Initintive 350—"inverfere{d] with the
efforts of individual school districts to eliminate de jure segregation.”
Brief for the United States 25, quoting Les v. Nyguist, 318 F, Supp., at
T16. If by this statement the United States seeks to place the Distriet
Court's holding and this Court's affirmance in Lees on the ground that the
New York statute interfered with Buffalo's attempis o eliminate de jure
segregation, its submission is aimply inaccurate. At the time of the Lee
litigation, Buffalo had not been found guilty of practicing intentional seg-
regation. See Avthurv. Nyguist, 573 F. 2d 134, 137 (CAZ 1978). Asthe
United States notes, Buffaic was under a “pre-existing order to eliminate
segregation in its schools"—but that order was lssued by the New York
Commissioner of Education, because he had found Buffalo’s schools de
focto segregated, Appeal of Dirom, 4 N.Y, Educ. Dept. Reports 115
(1965). See Lee v. Nyquist, 318 F. Supp., at T14-715. Lee did not con-
cern de jure segregation; it is to be expluined only as & straight{orward
epplication of the Huster doctrine.
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politieal battle, but they would not thereby [have been] de-
nied equal protection.” [Id., at 394.

Initiative 350, however, works something more than the
“mere repeal” of a desegregation law by the political entity
that created it. It burdens all future attempts to integrate
Washington schools in distriets throughout the State, by
lodging decisionmalking authority over the question at a new
and remote level of government. Indeed, the initiative, like
the charter amendment at issue in Hunfer, has its most per-
nicious effect on integration programs that do “nof arouse ex-
traordinary controversy.” Id., at 396 (emphasis in original).
In such situations the initiative makes the enactment of ra-
cially beneficial legislation difficult, though the particular
program involved might not have inspired opposition had it
been promulgated through the usual legislative processes
used for comparable legislation.® This imposes direct and
undeniable burdens on minority interests. “If a govern-
mental institution is to be fair, one group cannct always be
expected to win,” id., at 3%4; by the same token, one group
cannot be subjected to a debilitating and often insurmount-
able disadvantage.

IV

In the end, appellants are reduced to suggesting that
Hunter has been effectively overruled by more recent deci-
sions of this Court. As they read it, Hunfer applied a simple

*That phenomenon is graphieally demonstrated by the cireumstances of
thiz litigation. The long-standing desegregation programs in Pasco and
Tacoma, a8 well as the Seattle middle school integration plan, have func-
tioned for years without creating undue controversy. Yet they have been
swept away, along with the Seattle Plan, by Initiative 350. As a practieal
matter, it seems most unlikely that proponents of desegrepative busing in
smaller communities such as Tacoma or Pasco will be able to obtain the
statewide support now needed to parmit them to desegregate the schools
in thelr communities.
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“disparate impact” analysis: it invalidated a faclally neutral
ordinance because of the law’s adverse effects upon racial mi-
norities. Appellants therefore contend that Hunter was
swept away, along with the disparate impact approach to
equal protection, in Washington v. Davie, 426 U. S, 229
(1976), and Arlington Heights v. Metropolitan Housing Dev.
Corp., 429 U, 8. 252 (1977). Cf. James v, Valtierra, 402
U. 8. 137 (1971).

Appellants unquestionably are correct when they suggest
that “purposeful discrimination is ‘the condition that offends
the Constitution,’” Personnel Administrator of Massachu-
setts v. Feeney, 442 U, 8., at 274, quoting Swann v. Char-
lotte-Mecklenberg Board of Education, 402 U. 8. 1, 16
(1971), for the “central purpose of the Equal Protection
Clause ,., , is the prevention of official conduct discriminating
on the basis of race.” Washington v, Davis, 426 U, 8., at
239. Thus, when facially neutral legislation is subjected to
equal protection attack, an inquiry into intent is necessary, to
determine whether the legislation in some sense was de-
signed to accord disparate treatment on the basis of racial
considerations. Appellants’ suggestion that this analysis
somehow conflicts with Hunter, however, misapprehends the
basis of the Hunter doctrine. We have not insisted on a par-
tienlarized inquiry into motivation in all equal protection
cases: “A racial classification, regardless of purported moti-
vation, is presumptively invalid and ean be upheld only upon
an extraordinary justification.” Personnel Administrator of
Massachusetts v, Feeney, 442 U, S., at 272, And legislation
of the kind challenged in Hunter falls into this inherently sus-
pect category.®

There is one immediate and erucial difference between
Hunter and the cases cited by appellants. While decisions
such as Washington v. Davis and Arlington Heights consid-

®The State does not suggest that Initistive 350 furthers the kind of com-
pelling interest necessary to overcome the strict serutiny applied to ex-
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ered clasgifications facially unrelated to race, the charter
amendment at issue in Hunter dealt in explicitly racial terms
with legislation designed to benefit minorities “as minor-
ities,” not legislation intended to benefit some larger group of
underprivileged citizens among whom minorities were dis-
proportionately represented, This does not mean, of course,
that every attempt to address a racial issue gives rise to an
impermissible racial classification, See Crawford v. Los An-
geles Board of Education, post. But when the political proe-
ess or the deecisionmaking mechanism used to address racially
conscious legislation—and only such legislation—is singled
out for peculiar and disadvantageous treatment, the govern-
mental action plainly “rests on 'distinctions based on race.'”
James v. Valtierra, 402 U. 8., at 141, quoting Hunter v.
Erickson, 393 U. 8., at 391. And when the State's alloca-
tion of power places unusual burdens on the ability of racial
groups to enact legislation specifically designed to overcome
the “special condition” of prejudice, the governmental action
seriously “curtail[s] the operation of those political processes
ordinarily to be relied upon to protect minorities.” [lnited
States v. Carolene Products Co., 304 U. 8. 144, 152-153, n. 4
{1938). In a most direct sense, this implicates the judiciary's
special role in safeguarding the interests of those groups that
are “relegated to such a position of political powerlessness as
to command extraordinary protection from the majoritarian
political process.” San Antonio School fhst, v. Rodriguez,
411 U. 8. 1, 28 (1973)."

Hunter recognized the considerations addressed above,
and it therefore rested on a principle that has been vital for
over a century—that “the core of the Fourteenth Amend-

7 We alzo note that singling out the politieal processes affecting racial is-
sues for uniquely disadvantageous treatment inevitably raiges dangers of
impermissible motivation. When political institutions are more generally
restructured, as JusTicE BRENNAN has noted in another context: “The
very breadth of [the] scheme . . . negates any suggestion” of improper pur-
pose.  Walz v. Tax Commiseion, 397 U, 8, 684, 688 (1870) (concurring
apinion),
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ment is the prevention of meaningful and unjustified official
distinetions based on race.” 393 U. S,, at 381, Just such
distinetions infected the reallocation of decisionmaking au-
thority considered in Hunler, for minorities are no less pow-
erless with the vote than without it when a racial eriterion ia
ueed to assign governmental power in such a way as to ex-
¢lude particular racial groups “from effective participation in
the political proces[s].” Mobile v, Bolden, 446 U. 8., at 84
(WHITE, J., dissenting), Certainly, a state requirement that
“desegregation or anti-diserimination laws,” Crawford v, Los
Angeles Board of Education, post, at —— (slip op. 10), and
only such laws, be passed by unanimoug vote of the legizla-
ture would be constitutionally suspect. [t would be equally
questionable for a community to require that laws or ordi-
nances “degigned to ameliorate race relations or to protect
racial minorities,” id., at — (slip op. 11), be confirmed by
popular vote of the electorate as a whole, while comparable
legislation is exempted from a similar procedure. The
smendment addressed in Hunter—and, as we have ex-
plained, the legislation at issue here—was leas obviously per-
nicious than are these examples, but was no different in
principle.
Y

In reaching this conclusion, we do not undervalue the mag-
nitude of the State's interest in its system of education.
Washington could have reserved to state officials the right to
make all decisions in the areas of education and student as-
signment, It has chosen, however, to use a more elaborate
system; having done so, the State is obligated to operate that
system within the confines of the Fourteenth Amendment.
That, we believe, it has failed to do.®

Accordingly, the judgment of the Court of Appeals is

Affirmed.,

“ Appellamis also challenge the Court of Appeals’ award of attorney’s
fees to the school district plaintiffs, see n. 12, sepra, arguing that state-
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fundad entities are not eligible to receive such awards from the State. In
our view, thia contention is without merit. The districts are plainly par-
ties coverad by the language of the fees statutes. See 42 [U. 8. C. §1888
(1976 ed., Supp. IV) (“In any action . . . to enforee & provision of sections
1081, 1982, 1588, 1985, and 1986 of this title . . . the eourt, in ite digeretion,
may allow the prevailing porty, other than the ['nited States, a reasonable
attorney’s fee as part of its costs."} (emphasis added); 20 UJ, 5. C. § 3205
(1978 od., Bupp. IV) (“Upon the entry of a final order by a court of the
United States against a . .. State . . . for fgilure to comply with . . . the
fourteenth amendment to tha Constitution of the United States as {it] per-
tain{z] to elementary and secondary edocation, the eourt, in its diseretion
. . . may allow the prevailing party, other than the L'nited Stafes, a reason-
ahle attarney’s fee as part of its coste.”) (emphasis added). Nothing in the
history of the statutes siggests that this language was meant to exclude
state-funded entitiea. To the contrary, the Courts of Appealz have held
with substantial uwnanimity that publielv-fonded legal servicas organiza-
tigns may be pwarded fees. See, ¢ g., Dennie v. Chang, 611 F, 24 1202
(CAS 1880% Hofley v. Lovine, 605 I, 2d 638 (CAZ2 1979), cart. denled sub
nowm, Blum v, Holley, 446 T, 3, 913 (L980%; Lund v. Afffeck, 587 F. 2d 75
(CAL 1878} And when it enacted § 1988, Congress cited with approval &
decision awarding fees to a state-funded organization. See H.R. Rep. No.
941563, p. B, n. 16 (1976} (citing Inearvcernied Men of Allen County Jatl v,
Fair, 507 F. 2d 251 (CA6 1974),  In any event, the underlying congres-
eional policies are served hy awartling fees in cases such as the one before
us: no matter what the sgurce of their funds, school boards have Umited
bucdgets, and allowing them fees “encourngeis] compliance with and en-
forcement of the oivil rights lawa." Dennids v, Chong, 611 F. 2d, st 1306,
See ., gt 1306-1807.  While appellants suggest that it is ineongruous for
a State to pay attormey's fees to one of its school boards, it seeme no less
incongruous that & local board would feel the need to sue the State for a
violation of the Fourteenth Amendment. We ses no reason to disturh the
judgment of the Court of Appeals on this point.




Supreme ouct of the Hnited States
Washington, B. @. 20543

CHAMEEAS OF
JUSTICE SANDRA DAY O'CONNOR

June 3, 1982

No. 8l1-9 Washington v. Seattle School Distriet
No. 1

Dear Harry,

I will await further writing,

Sincerely,

w

Justice Blackmun

Cnpieé to the Conference



df1 06/15/82

Draft: Washington v. Seattle Schocl District: No. 81-9

Justice Powell, dissenting.

Theetrgh @::r;tment of Initiative 350, ihe
=

2 R

people o©of the State of washingtoqﬁ have adopted a

neighborhood school policy. The policy is binding on

local school boards but In no way affects the authority of

state or federal courts to order school transportation to

remedy viclations of the Fourteenth Amendment. Nor does



the Initiative affect the power of local school districts
to establish voluntary transfer programs for racial
integration or for any other purpose.

The Court does not hold that the adoption of an
identical policy by local school districts would be

anconstitutional. Rather, hhn—-&uurei holds that the

sl i 8 g
of such a policy at the State level--instead-of-
A, A

at the local level--violates the Equal Protection Clause
of the Fourteenth Amendment. I dissent from the Court's
g -
' intrusion into the structure of Astate
N
government. " [T]lhe Fourteenth Amendment leaves the States
free to distribute the powers of government as they will
between their legislative and judicial branches."™ Hughes
v. Superior Court, 339 U.S5. 460, 467 (1950). In my view,

WW

1fﬁ}eaves the States egqually free to distribute the powers

of government between State and local governmental bodies.

I

o r ( -

e Jf.r - Ja'ﬂi."’ - *ﬁ#ﬁ"" - J,,_?‘Jﬂ__l_‘
ﬂ' p 4 Since f963 the Seattle School Distrfict No. 1 has _ >—g 4

sought to promote the racial integration of its schools et
oy

-

through voluntary transfer programs. In 1977 the district e o

AV
;I implemented a school "magnet" program that "succeeded in
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promoting [voluntary] student movement to 2 greater degree
than ... ever before." 473 F. Supp., 1006. In December,
1977, however, the District approved a new policy of
mandatory student reassignment in an effort to speed the

process of desegregation. The District was not then--nor
G Atae ttceer Dl

ig it now--under a court order to desegregate.k j—ﬂw ‘0 A—d-d—{.

The adoption of mandatory busing was opposed by <*“=*trie

ef magativ

a group of citizens who formed an organization called the

Citizens for Voluntary Integration Committee (CiVIC). As

eibdos frimred [ KaMier, oI

its name implies, CIVIC favored the achievement of racial

I+ s I spporcd

integration through wvoluntary programs. W"‘"“"

Yo

n#efturnA the District's mandatory plan through legal ; &

-
action, through preparation of an alternative voluntary

T et -
racial balancing plan, and through means of a statewide %
;ﬁl}fﬂ initiative 1limiting the use of mandatory school

reassignment. After its legal efforts failed, and after
the District formally adopted a mandatory busing plan,

CivVIC concentrated its efforts on enacting a statewide

1

initiative, known as Initiative 350. At the HNovember,

Iare. II, 6§81, <of the Washington Constitution
reserves legislative authority in the people: "[T]lhe
Footnote continued on next page.
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1978, general election, the votere of the State adopted

fwo Yo sue

the Initiative by a substantial majnritr.2

Initiative 350 sets forth a neighborhood school

policy binding on local school district5.3 It establishes
a general rule prohibiting school districts from "directly
or indirectly requir[ing] any student to attend a school

other than the school which is geographically nearest or

next nearest the student's place of residence.™ Wash. Rev.

people reserve to themselves the power to propose bills,
laws, and to enact or reject the same at the polls,
independent of the legislature, and alsc reserve power, at
their own option, to approve or reject at the polls any
act, item, section or part of any bill, act or law passed
by the legislature." Legislation adopted by initiative or
approved by referendum may not be amended or repealed by
the legislature for two years thereafter except upon a
two-thirds vote of each house of the legislature. Art. II,
5411

2'I'he District Court found that in campaigning for
Initiative 350, the leadership of CiVIC acted "legally and
responsibly” and had not "directed its appeals to the
racial biases of the voters. Indeed, "CiVIC, its agents
and consultants deliberately took steps to avoid race
becoming an issue in the campaign, since, they felt, its
interjection into the campaign would have lost support for f//ﬁ
the initiative." 473 F. Supp.. at 100%. Proponents of
Initiative 350 argued that mandatory busing ultimately
would lead to greater segregation of the schools due to
"white f1 "2 e oo b aties.
e Initiat passed by almost 66% of the statewide
vote. In Seattle the Initiative passed by over 61% of the

vote. It failed in ~two of BSeattle's . legislative
districts--one predominié}ly black and cn:fi&edominantly
white. 0

3The drafters of Initiative 350 used three federal
enactments as their models: The Esch Amendment, 20 U.S.C.
§1714{a), the Byrd Amendment, P.L. 94-206, §209, 90 Stat.
22, and the Eagleton-Biden Amendment. P.L. 85-205, 91
Stat. 1460. The Initiative is strikingly similar in its
provisions and exceptions to these federal enactments.

Cefatenes fr
4L, 2
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Code §28A.26.010 (1981). The rule may be avoided in
individual instances only if the student requires special
education; if there are health or safety hazards between
the student's residence and the nearest or next nearest
school; or if the nearby schools are overcrowded, unsafe,
or lacking in physical facilities. 1Ibid.

The Initiative includes two broad and
significant limitations upon the scope of its neighborhood
school policy. In keeping with CiVIC's preference for
voluntary integration, the Initiative expressly provides
that nothing in the 1Initiative shall “preclude the
establishment of schools offering speclalized or enriched
educational programs which students may voluntarily choose
to attend, or of any other voluntary option offered to

tsil Lot fecol Fo MHivcaet
students.'4 HnreaverZJthe authority of state and federal
courts to order mandatory school assignments to remedy

constitutional violations 1is 1left untouched by the

Initiative: "This chapter shall not prevent any court of

l"Iﬂ addition to this reservation of authority to
school districts, the 1Initiative also reserves "the
authority of any school district to close school
facilities.™ 2BA.26.030.



competent Jjurisdiction from adjudicating constitutional

issues relating to the public schnals.'5

This suit was filed in United States District

Court shortly after the Initiative was enacted. The

Seattle School District, joined by the Tacoma and Pasco

6

School Districts and certaln individual plaintiffs,

argued that the Initiative violated the Equal Protection
Clause of the Fourteenth Amendment, The District Court

) Dby e of ibeiake 1y Gt tarUd_in Misr coae

agreed and advanced three reasons for its conclusion: the
-

Initiative creates a racial classification by forbidding

student assignments for raclal reasons while permitting it

for other raauonnb *he'1ﬁIEI;:;;;—;au adopted because of

an intent to discriminate; the Initiative is overbroad in

5Un11ke the constitutional amendment &zt issue in
Crawford v. Los Angeles Bd. of Ed., Uu.S. {1982) ,
Inltlative 350 places no limits on the State courts in
their interpretation of the State Constitution., Thus, if
mandatory school assignments were required by the State
Constitution-- although not by the Fourteenth Amendment of
the Federal Constitution--Initiative 350 would not hinder
a State from enforcing the State constitution.

5Tncomﬂ School District No. 10 and Pasco School
District No. 1 are the only other school districts in
Washington with extensive integration programs. Pasco has
relied upon school c¢losings and mandatory busing to
achieve racial balance in its schocls. Only minority
children are bused under the Pasco plan. 473 F. Supp., at
1002, In addition to school closings, the Tacoma
integration plan relies upon voluntary technigues--magnet
schools and voluntary transfers.



hat it forbids a school board from busing students eve

though the school board might be under a constitutional

duty to do sp in the absence of a court order 473 F.

— e

Supp, at 1012.7

% o 2apl - Lecetrens,
A *he Court of Appeals affirmed

basis—ofi thePistriegt—Couirtls—Fficst—reason ~—Fhe—geurt

A

found that although the Initiative does not refer to race

expressly, it effectively "embodies a constitutlionally-

suspect classification based on racial criteria because it

legislatively differentiates student assignment for

purposes of achieving racial balance from student

assignment for any other significant reasan.“ﬂ Relying
.

Hunter v. Erickson, 393
L

U.S. 385 (1969), the court concluded that Initiative 350

"both creates a constitutionally-suspect racial

Tcertain of the intervenor plaintiffs argued that
the schoel districts had operated unconstitutional dual
school systems. Because of its invalidation of Initiative
350, however, the District Court did not reach this claim.

BThe Court of Appeals relied upon the District
Court's finding of fact that "[e]lxcept for racially
balancing purposes, Inltiative 350 permits local school
districts to assign students other than to their nearest
or next nearest schools for most, if not all, of the major
reasons for which students are at present assigned to
schools other than their nearest or next nearest schools."



classification and radically restructures the political
process of Washington by allowing a state-wide majority to

usurp traditional local authority over local schoocl board

9

educational policies.” 633 F. 24, at 1344, Finding the

Initiative invalid on this basis, the Court found it

unnecessary to address the District Court's alternative

hcldings.lD

9although the Court of Appeals stated that
Initiative 350 “"radically restructures the political
process® and "wrest[s] from local control the formulation
and implementation of educational and desegregation
policies," the court nowhere sought to support these
conclusory statements. Nor were any findings made by the
District Court with respect to the Washington political
system. Indeed, it is apparent that both the District
Court and the Court of Appeals considered that the

Initiative embodied a "constitutionally-suspect
clasgification based on racial criteria”™ simply because it
deals with a matter connected tq_;aqg_EglaE%ons.

10 '

Judge Wright dissented. In his view Initiative

350 could not be said to embody a racial classification.
The Initiative does not classify individuals on the basis
of thelr race. It simply deals with a matter bearing on
race relations. Moreover, no raclal classification |is
created because the citizens of a State favor mandatory
school reassignments for some purposes but not for reasons
of race. The beneflits and problems associated with busing
for one reason are not the same as for another. Finally,
Judge Wright could not understand how the exercise of
authority by the State could create a racial
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The principles that should guide us in reviewing
the constitutionality of 1Initiative 350 are well
established. To begin with, it is no concern of u?rs how
the States choose to distribute their sovereign authority
as among their various institutions. See National League
of Cities v. Usery, 426 U.S. 833 (1976); Hughes v.

Superior Court, 339 U.S5. 460, 467 (1950). "[A)lccording to

the institutions of this country, the sovereignty in every
State regsides in the people of the State, and ... they may
alter and change their form of government at their own

pleasure.” Luther v. Borden, 7 How. 1, 47 (1849); Hunter

v. Erickson, 393 U.5. 385, 394 (1969) (Harlan, J.

concurring). The Constitution does not dictate to the

States a particular division of authority between

legislature and judiciary or between state and local

governing |Dbodies. It does not protect or define

institutions of local government. As we have noted, the

States have "extraordinarily wide latitude ... in creating

various types of political subdivisions and conferring

authority upon them." Holt Civic Club v, Tuscaloosa, 439
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U.5. 60, 71 (1978).

Thus, a State may choose to run lts schools
from the state legiglature or through local school boards
just as it may choose to address the matter of race
relations at the State or local level. The only relevant
constitutional limitation on a State's freedom to order
its political institutions is that it may not do so in a
fashion designed te "[place] special burdens on racial

minorities within the governmental process." Hunter v.

Erickson, supra, at 391 (emphasis added).

llIn Community Communications Co. v. Boulder,

U.S. (1 32], the Court explained that all
sovereing au thority in the United States resides either
with the Federal government or with the States:

"The States possess a significant measure of
sovereignty under our Constitution. But this
principle contains its own limitation: Ours is
a 'dual system of government," [Parker v. Brown,
317 U.S. 341, 351 (1943)] (emhpasis added),
which has no place for sovereign cities. As
this Court stated 1long ago, all sovereign
authority 'within the goegraphical limits of the
United States' resides either with
'the Government of the United States, or [with]
the States of the Union. There exist within the
broad domain of sovereignty but these two.
There may be clties, counties, and other
organized Bbodies with 1limited legislative
functions, but they are all derived from, or
exist in, subordination to one or the other of
these.' United States v. Kagama, 118 U.5. 375,
379 (1886) (emphasis added).

See Sailors v. Board of Edufation, 387 U.S. 105, 109
{1967) ("Save and unless the stfe, county, or municipal
government runs afoul of a federally protected right, it
has wvast leeway in the management of 1its iInternal
affairs."); Fortson v. Morris, 385 U.S. 231, 234 (1966).




government, the Constitution has quite a bit more to say

about the way in which States deal with racial matters
. : =i e Joa

States may not act on the basis of a racial classification

unless necessary to further a compelling state interest.

See McLaughlin v. Florida, 379 U.S5. 184, 196 (1964). Nor

may they act in an ostensibly neutral fashion igxtheir

purpose is discriminatory. See Washington v. Davis, 426

U.5. 229 (1976). Even so, the States retain an area of
freedom and discretion when dealing with racial matters or
with questions affecting racial minorities. A neutral
State law will not be held unconstitutional simply because
it has a disproportionately adverse effect on a racial

minority. See id. And a law specifically addressed to a
racial question will not be invalidated necessarily: The
Court has recognized a distinction between treatment of :7
race relatlons and treatment of individuals on the basis

of race. See Crawford v. Los Angeles Bd. of Ed., U.B.

. (1282); ante, at . ¢4Jh Lon”

Moreover, in certain limited circumstances, the b

Court has held that a State may treat persons differently
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on the basis of race. See University of California

Regents v. Bakke, 438 U.S. 265 (1978). The Court has
suggested that even in the absence of a finding of a
constitutional violation, States or school authoritie% may
c;:ncluda "that in order to prepare students to live In a
pluralistic society each school [should] have a prescribed

ratio of Negro to white students." Swann v. Charlotte-

Mecklenberg Board of Education, 402 U.s8. 1, 16 (1971).

See University of California Regents v. Bakke, supra, at

300, n. 39 (opinion of Powell, J.). But this is a matter
of policy within the State's discretion. We have never
held, or even intimated, that absent a federal
constitutional wviolation, a State must choose to treat
persons differently on the basis of race. There is no
obligation on a State to do "more" than the Fourteenth
Amendment reguires. In the absence of a federal

constitutional violation requiring race-specific remedies,
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not offend the Fourteenth Amendment in ii:sua»ll:".12

) 4 §
A

ne ZZed
Application of these Hlu—l-l.l'.lhl.l-lh-lﬁ‘ principles

d‘lauuh4qt}§atjthng /1;;,-
te—the-cireynstanceg of this cpase, leads me to a different

;“1..-‘ —
-auqqiﬁ,..qﬂ--in; Fher Cener
conc¥usion thdn that reached by the Court. Through the
Initiative process the State has nduptej u*_:;eighborhmd

ﬁhWWNqM#’oM.

echool p tcy’d

a

=t
withheut_respect—to—rade. m_dnﬂ.mn—-tnuse_'the

4 valedl ol
Initiltive&m legiglative tnchniquE‘dMany

federal caopngtitutional previsien. See James v. Valtierra,

402 ©.8. 1137, 142 (1971). Mor does the State's

| .
£ racial neutrality in student assignments

violate the Equal Protection Clause of the Fourteenth
Amendment. None of the school districts involved in this
litigation was required to adopt race specific school

assignments in order to remedy a federal constitutional

125¢e swann v. Charlotte-Mecklenburg Bd, of Ed., 402
U.S. 1, 28 (1971) ("Absent a constitutional violation
there would be no basis for judicially ordering assignment
of students on racial basis., All things being equal,
with no history of discrimination, it might well be

desirable to assign pupils to schools nearest their
homes."). ;

g o,

A

> cleary a) Gyt
a—{W\

g / 'u# hntd inadn Ve

A B N N il

L

-
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violation. Any one of them might have cancelled its

integration program without violating the Federal

L4
Moreaver, I—do—tet—underskand Initiative 3562E3T1ffffffﬁfi#
ﬁzyﬂ‘—ﬂrzut! a racial classification. The Initiative in no way

requires or suggests that persons are to be treated

Ennstitution.13

differently on account of their race. Indeed, it has

M

precisely the opposite effect: nftegl Initiative 350 ¥ e

school districts @glno lnngerlassl.gn students on the
basis of race absent a court order. Whether this is },zr’
wise policy is not for us to say. Children of all races
benefit from neighborhood schooling just as children of
all races benefit from exposure to "ethnic and racial

diversity in the classroom." Columbus Board of Education

v. Penick, 443 U0.5. 449, 486 (1979) (Powell, J.:
I

dissenting). | But as the Court explains, whether the

benefits of mandatory school assignments for the purpose

of racial integration outweigh the costs, is a question

L3rhe court consistently has held "that the Equal
Protectoln Clause 1s not violated by the mere repeal of
race related legislation or policies that were not
required by the Federal Constitution in the first place."
Crawford v. Los Angeles Bd. of Ed., supra, at .




135,

that the political process constitutionally may decide:

n e absence of a constitution violation, the
"Il th b £ ti ional iolati h

desirablility and efficacy of school desegregation are

matters to be resolved through the political process."

See ante, at

—_—

Certainly, the Initiative treats mandatory
student reassignments for reasons of race differently from 5
reassignments for other reasons. But this difference in
treatment does not create a racial classification. "The
Constitution does not reguire things which are different
in fact or opinion to be treated in law as though they
were the same."™ Tigner v. Texas, 310 U.S5. 141, 147
(1940). The benefits and burdens associated with the
assignment of students on the basis of race are unique.
The State may conclude that mandatory reassignments to
avold a safety hazard or overcrowding are Jjustified
whereas reassignments on the basis of race are not.
Similarly, the BState may decide that an employment
preference in State hiring for veterans is wise policy but
conclude that a preference on the basis of race detracts

from the ideal of racial neutrality..- The State does not

Lele Hw Mort conr



l1fp/ss 6/16/82 Seattle
SEAl3 Sally Possible Substitute language
for ITII-A (pp. 13-15)

Application of these settled principles
demonstrates the serious error of today's decision -~ an

Hoa

error that cuts deeply intﬁkheretofore unguestioned right

ey A
of a state to structure decision-making authority =f its
government. In Washington, as in many other states, use
of an initiative - a popular referendum - to determine

state policy is a wvalid and uniquely democratic

legislative technique. See James v. Valtierra, at 137,

142 (1971). In this case, by Initiatve 350, the state
adopted a policy of racial neutrality in student
assignments. As there had been no state segregated
schools, Washington was perfectly free to adopt this
policy.

The issue here arises only because the Seattle
School Board - in the absence of a then established state
policy and exercising its broad discretion - had chosen to
adopt race épecific school assignments with extensive
busing. It is not questioned that the school board
itself, at any time thereafter, could have changed its
mind and cancelled its integration program without

13

violating the federal Constitution. Yet this Court, by



a process of reasoning that defies rational understanding,
holds that neither the 1egislatura::r the people of the
State of Washington could alter what the school board had
decided.

The Court holds that the people of Washington by
Initiative 350 created a racial classification, and yet
concedes that identical action by the Seattle school board
itself would have created no such classification. This is
not an easy argument to answer because it seems= to make no
sense. School boards are the creation of supreme state
authority, whether in a state constitution or by
legislative enactment. Until today's decision no one
would have questioned the authority of a state to abolish
school boards altogether, or to require that they conform
to any lawful state policy. And in the State of
washington, a neighborhocd school policy would have been

lawful. Under today's decision this heretofore undoubted



Once such a program is adopted, only the local or
subordinate entity that approved it will have authority to
change it. The Court offers no authority or relevant
explanation for this extraordinary subordination of the

Vg
ultimate sovereign power of a state hgiactinn with respect

to racial matters by subordinate bodies. The Constitution
of the United States does not require such a bizarre
result.

This dissent well could conclude at this point.
Yet, even if one assumes that somehow the federal
Constitution now imposes special mhe
exercise of state sovereignty once a local school board
has acted, this is certainly not a case where a state - in
moving to change a locally adopted policy - has
established some racially discriminatory requirement. It
is essential to bear in mind that no f£inding has been made

in thia}nr in any other case, that schools in Washington



It is neutral on its face, and neutral as public policy.

It merely limits the discretionary authority of school

boards to seek racial balance by mandatory busing beyond

certain limits. The raticnale of the initiative is that

children of all races benefit from neighborhood schooling,

just as children of all races benefit from exposure to

"ethnle and racial diversity in the classroom". Columbus

Board of Education v. Penick, 443 u.S. 449, 486

(1979) {(Powell, J., dissenting). (David: other authority

for this?)

Note to David: The above is a rough shot at rewriting

III-A. There may be flaws in some of my rather simplistic

reasoning, and also some repetition. I count on you to

get this straight. But, if I am right, this sort of

argument has considerable force. The difficulty is that



bottom of page 14, can be eliminated as a secondary type

of argument.
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violate the Equal Protection Clause sgsimply because it must

deal with a particular, race related issue. See Crawford Z

v. Los Angeles Board of Education, supra. Nor does the

State violate the Equal Protection Clause because it fails
to treat all mandatory school reassignments--whether for

racial balance or for safety~-as if they were the same,

when, in fact, they are not. =

B % i
FPinally, I cannot agree with the Court that

Initiative 350 places T"special burdens on racial

minorities within the governmental process," Hunter v.
oty sy Jlataral ot
Erickson, supra, at 391,A (interference with the
&f il ppercitetin
State's distribution ofdauthority‘1i—aﬂﬂt+fied. In my

view, Initiative 350 is simply a reflection of the State's
political process at work. It does not alter that process
in any respect. It does not require, for example, that
all matters dealing with race--or with integration in the
schools--must henceforth be submitted to a referendum of

the people. Cf. Hunter v. Erickson, supra. The State has

done no more than precisely what the Court has said that

it should do: It has "resolved through the political
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process"” the "desirability and efficacy of [mandatoryl
school desegregation." Ante, at __ .

The political process in Washington, as in all
States, permits persons who are dissatisfied at a local
level to appeal to the State legislature or the people of
the State for redress. Such a process is inherent in the

72.4.4_&-..:11&%—-

continued sovereignty of the Etatds.‘ There —is nothing
ﬂm !
ml—m it. Nor is there anything singular about

the State's decision to deal with a matter on the State

level rather than by delegation to 1local officials.

B e e M'-ﬂ-'-'-t-,
Undoubtedty J‘ny time a State chooses to deail—wieh-a matter
b=_1

a l, sonme
nhpts PP JM#M%%
A gmuw/y be diuadvantaged.A But there is airness in .,_.;..#f
14 P

this and certainly no Constitutional violation. el

In this case, by means of an Initiative, the

State of Washington has asserted its authority over one

14.¢  James v. Valtierra, 402 U.S. 137, 142 (1971)

("[0]lf course a lawmaking procedure that 'disadvantages' a
particular group does not always deny egqual protection.
Under any such holding, presumably a Stte would not be a
able to require referendums on any subject unless
referendums were required on all, because they would
always disadvantage some group. And this Court would be
required to analyze governmental structures to determine
whether a gubernatorial veto provision or a filibuster
rule is likely to 'disadvantage' any of the diverse an
shifting groups that make up the American people.").
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aspect of public schooling and race relations just as it
has over many other aspects of public scheooling and race
relations, and over many other areas of 1life. By
regulating in this manner, the State has not singled out
matters of interest to racial minorities fnrdparticular

and unusual treatment. The State deals with almost an

dﬂilﬁmuf{ﬂv e

infinite range of questions at the State leve%; £44émAEEJiIuL
deq~u1L¢u,¢,_

If the assertion of the State's authority over

its local school boards wiolates the Fourteenth Amendment

Buesid—

in this case--because removal of decisioyhaking to a
-
Y.
"remote" political body, see ante, at ; dilutes the boprr
Lornst ©

political strength of local minority groups--then it is

P Ef Ll gt
difficult to see why any decisl??haking at the Statgdlevel

2
dealing with racial matters would not violate the Equal
Protection Clause as well. A policy of racial neutrality
in publiec hiring or in admission to State University's--if
imposed by the people of the State, the State legislature,
or the State Supreme Court in its interpretation of the
State Constitution--would then be unconstitutional. | Sush

7Tl

ﬁwould dramatically limi




v\ WWM 19,
W. nclatepi. &t e 3 ol Lagpel

P

Wubility of the States to deal with one of the most

ﬂf pressing social issues confronting our society.

W I find nothing in the Constitution, or in the
prior decisions of this Court, that would _require
d ] her

thu—%—lﬂﬁ. Such a rule contradicts the principle

of State sovereignty that the Constitution d%
'y

— ' Ardeny mz’w.&-ﬂé}-
Nonetheless, fan mn theTc 5107 | § tenes

R Epreieale
! thiu Court in Hunter v. Erickson, supra, /t e ;:n ) Atawd
NS --——— — g —— -
i{mldu that Initiative 350 "imposes substantial and uniqud Ze3ecl
w
burdens on racial minorities" in the governmental process m‘«—a
e
and therefore must be found unconstitutional. See ante, 7. J
9}-:....m-. : Mmmapfﬁw_évp 7 Homae
> , Anathrin = 5y 4 7~
at 13. J,,‘.In Hunter the people of Akron passed 3 arter) —— f‘

r’-mta-c.fir
amendment that "not only suspended the operation of the

existing ordinance forbidding housing discrimination, but

15The Court also relies at certain critical points
in its discussion on the summary affirmance in Lee v.
N ist, 318 F. Supp. 710 (WDNY 1970, summarily aff'd, 402
«Se {1871). As we have often noted, however, aummary
affirmances by this Court are of 11tt1e precedential
force. See Metromedia, Inc. v. San Diego, 453 U.S. 490,
500 (1981). A summary afflirmance "is not to be read as an
adopticen of the reasoning supporting the judgment under
Ee;é;r.' Zobel v. Williams, U.S. ’ n. 13
1 -
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also required the approval of the electors before any
future [anti-discrimination] ordinance could take effect."
393 U.S., at 389-3%0. Although the charter amendment was
facially neutral, the Court found that it could be said to
embody a racial classification: "[T]lhe reality is that
the law's impact falls on the minority. The majority
needs no protection against discrimination."™ 1Id., at 391.
By making it more difficult to pass legislation in favor
of racial minorities, the amendment placed "special
burdens on racial minorities within the governmental
pProcess." 1Ibid,

The holding in Hunter rests upon three elementsJ T
as the Court recognizes. First, the Akron amendment
explicitly addressed a racial matter, Second, the effect
of the amendment was to deprive minorities of something
clearly to their benefit--e. g., fair housing laws.

Finally, the political process was radically altered:
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unconstitutional even though facially neutral and even
though there has been no £finding of a purpose to
discriminate.

Bach of the elements underlying the holding in
Hunter is indispensable. The absence of any one of them
will not provide a basis for condemning state action.
Thus, if the particular 1legislation is not expressly
directed to a racial matter, it will not be
unconstitutional even though it may harm racial minorities
and even though it alters the pclitical process. See
James v. Valtierra, 402 U.5. 137 (1971). Similarly, if
state action deals expressly with a racial matter and
alters the governmental process, but fails to burden a
racial minority, it will not be found unconstitutional.

See United Jewish Organizations of Williamsburgh, Inc. v.

Carey, 430 U.S5. 144 (1977). Finally, if a State addresses

a racial matter by removing a benefit racial minnriﬁ#zgh
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State could never "merely repeal” an affirmative action

program. See Crawford v. Los Angeles Board of Educatlon,

D.S. (1982) ; Hunter v. Erickson, supra, at 390, n,

——

5.

The Court argues that each one of the three

9+

Hunter elements is present in this case. Fisst;—thetourt

finds that Initiative 350 deals explicitly with a racial

v L mutterj iﬁﬂzrﬁ1 it argues that mandatory buaing‘ﬂfor
|

racial integration is in the interest of racial minoritlies

even in the absence of a constitutional viulatinnj e

JEJ‘H( 1
‘H:}—l+na&1;¢ it concludes that the decision by the State to

A

regulate mandatory school reassignments for racial
integration at the "remote™ State level, rather than by
delegation to school officials, subjects racial minorities
"to a debilitating and often insurmountable disadvantage"

as compared to other groups. Ante, at .

I will not quarrel with the Court's conclusion

LA acal
that Initlative 350 addresses a racial problem despite itg

- Ao f‘ﬁi-m?'ilw
M facial neutrality and desmtedi : - I

ﬁ; £ an-‘E‘iZT

But I find little to support the Court's conclusion that

?



Initiative 350 places a

or that it "redraw[s] decisionmaking authority over racia

matters--and only over racial matters--in such a way as to

place comparative burdens on minorities."™ Ante, at '

o e o

The Court states that "our cases suggest that

desegregation of the public schools ... at bottom inures
primarily to the benefit of the minority, and is designed
for that purpose." Ante, at s But the question
addressed by Initiative 350 is not the value of racially
integrated education. Rather, Initiative 350 addresses
the costs of achieving racial integration through
legmd npracial Gyjpton e e O
mandatory reassignmenti. Just as integratioq{benefi;ﬁ all
g .
students, so, too, mandatory reassignment on the basis of
race potentially may harm all students whatever their
race. Thus, it is far from clear i:zsﬂmr—thﬂt, in the
yras o
absence of a constitutional violatinn,){the mandatory
reassignment of students on the basis of race necessarily
benefits racial minorities or that it is even viewed with

favor by racial minorities. BSee Crawford v. Board of

Education of the City of Los Angeles, U.s. ' n.




o

32 (1982). As the Court indicates, the busing question is
complex and is best resolved by the political process.
Moreover, it is significant that Initiative 350
Places no limits on voluntary programs or on court ordered
reassignments. It permits school districts to order
school closings for purposes of raclial balance. And it

#~MM4M__

permits school districts to n:.\\rlhl's“|I a student to attend the
"next nearest"--rather than nearest--school to promote

racial integration. Thus, the Tacoma BSchool District's

ey LddAE)

voluntary integration program 1s nekt—muech affected{by
Initiative 350, while the Pasco District--through
mandatory assignments to the next nearest school--can

maintain racial balance although now it will be white

children who must ride the busses./l derclose jor cppasy

%M%Mft “M.‘W’-"fﬂﬁf‘]

B Thmgh—-th-eqtechniques of racial integration .

Head™ 350 o Fanr
whieh i InltiativE4 leaves open, and La—3ight—ef—the 4-&.,...1

A

Y Hiad wisog Aaanld oo

juncertain benefitshuipnd—h;;( mandatory pupil aseignments (9
Lo Jo plsnioll spcarit ——— =i le e,

in the absence of a constitutional violations ILcannot _say rnet
- 3 V. Ty
wmwwhmm a
e
Phbuelng vt trvdccimonntndle o,
pesul-dar—-hurden-on racial minoritienL Unlike the fair %‘
"

Ty

housing laws at issue in Hunter, u_unnzm—ﬁn\: this '



o £ 4£;Fthl#{,diﬂbi£11,

4&71‘£AHJHv':ﬂhﬁd&Jrﬂtl;Ldiﬂdﬁ{ Fz
)J degislatlian *has——hhe clear purpose of making it more
&

AN
difficult for certaln racial ... minorities to achiew
legislation that is in their interest." 393 U.5., at 395
(Harlan, J., concurring).

In the absence of a clear burden on racial

minorities, Hunter has no application. But Hunter is
irrelevant to this case for another reason as well. Th
rule in Hunter applies only where the political or

decisionmaking process has been redrawn "in such a way as

to place comparative burdens on minorities" Ante, at

{ &5 afready 1ncheated,
n. 17. 858, In this case,(thewpalitlcal system has not

been redrawn or altereﬂl& Nor have raclal minorities be

asked to bear a unique or comparative burden. The State é'f
Cap sl S?Qh{h

simply has placed (mandatory reassignments for racial

balance among the much larger group of questions regulated
at the State level. Racial minorities, ifjlthey are

burdened by Initlative 350, are not singled out for unigue

treatment. They are precisely like any other group that

prefer a matter to be delegated to local

authorities.



- — Mo fpootlrf—dtTTETEA el

authnrity’{ constituted an alteration of thE political

system 1'E'L""‘a']:n1'l
ﬂ;a'ci-a-l—mi-rrm.-mu# simply the normal <t

operation of a system with multiple layers of authority.

Thus, if the admissions committee of a State law school

developed an affirmative action Pl&nd e,

=, A ‘ ) ,iﬁdi: dg
e wnuldﬁt—-f'i-ﬂd—i-tﬂ nconstitutional for the Dean Qt—t.h.e?___
olepftstid Lot Lateir i
Efyfimﬂ~ﬁahaul to intervene by Establishinqqcriteria for aii
M

suelr—ptams or by prohibiting any such plan--even though

admissions decisions were traditionally left to the

Committee. I—wu—]:é-—nut—-—f—l—né-—-—i:a unconstitutional-=-or in

MM

any way extraordinary=--if the matter was taken to the

faculty of the law school or to the faculty of the

#

university as a whole. And if the matie

decided/by the University President, the Chancellor of the
University System, or the Board of Regents, I still would
find nothing in the Federal Constitution or the decision
in Hunter wkieh would authorize this Court to intervene.

?:F In short, it sgeems totally irrelevant whether the State

raﬁitianallyZintervened in school affairs. The fact
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is that the State may, and often does, intervene in local
affairs in a variety of areas. An appeal to the State is

not an alteration of the system, it is the system. But

even assuming that the State must demonstrate some
historical interest in public schooling or race relations,
the Court's attempt to demonstrate that Initiative 350
represents a unigue thrust by the State into these areas
2uppr el cer bhan @MMM.
is utterly—unpersUasive. The Court's own discussion
A
indicates the breadth of the State's activity. The Common
School Provisions of the State's Code of Laws is nearly
200 pages 1long governing a broad variety of school
matters. Any one who takes a moment to leaf through thesze

pages of the State code will have little doubt that the

State has taken seriously its constitutional obligation to
provide public education. See Art. IX; §2 ("The
legislature shall provide for a general and uniform system

of public schools"); Seattle School District v. State, 90

Wash. 24 476, 518, 585 P. 24 71, 95 (1978).

In light of the wealth of regulation of the

. Corxvt futols {9-4.4.4._
public schools by the State, bb—;n-unu&eaf—tu~me—qust wha

degree of prior BState interference by the State would



28.

A®
#SP'L'M e

Wl

satisfy thre—TCoUrt. Apparently the State may specify the
A

design and marking of school buses, §28A.03.079, and it

may specify the rules and regulatlons concerning the

training of school bus drivers, §28A.04.131, but it may

not epecify when these buses are to be used for racial

1ntegrutionilb:m-. It is undoubtedly true that in many

——

areas of school life, the State has chosen to delegate
authority to local authorities. Yet these decisions to
delegate are no less State decisions affecting public
education. They are decisions as to what ls properly left
to local officials and what is properly left to the State.
But Initiative 350 is just such a decision as well.

In addition to public school affairs generally,
the State has taken a direct interest in ending racial
discrimination in the &schools and elsewhere. See
§49.60.010 et seg. Article 1IX, §1 of the State
Constitution specifically prohibits discrimination in the
provision of public schooling: "It is the paramount duty
of the state to make ample provislon for the education of
all children residing within its ©borders without

distinction or preference on account of race, color,
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caste, or sex." The State Supreme Court has not
interpreted this section of the State Constitution to
prohibit race conscious school assignments in the absence
of a violation of the Fourteenth Amendment. Cf. Citizens
Against Mandatory Bussing v. Palmason, 80 Wash., 24 445,
495 p. 24 657 (1972).2% But until today's decision one
would have thought that the State Court could have
rendered such a decision without violating the Federal
Constitution,
v

We are not asked to decide the wisdom of a
policy that limits the ability of local school districts
to adopt mandatory reassignments for racial balance. We
must declide only whether the Federal Constitution permits

o ot puggesits
the State to adopt such a policy. The—€ourt—does—not in

1ﬁIn Palmason, the Washinton Supreme Court turned
back a challenge to a desegregation plan adopted by the
Seattle School District and approved bv the State
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aAny—way—itakimate that the School Districts in this case
were under a federal constltutional obligation to adopt
mandatory busing. WNor is it suggested that having tried a
system of mandatory race conscious school asslignments, the

School Districts might not decide to return to a voluntary

program. Rathes, Iie Court simply nh4:;;&-#&-:hlhﬂhlta.—:>_1
;L"*1l1i*Hg~puttEr—tn-eh*rﬁnfiuf'—1“1nutﬂ-net
- dictate to #m

2 2PV o
J

HA
Statjg ai—uhuﬁ.level of gnvernment1decisinns affecting the

public schools must be taken. I-de—mot—umderctamd—the

.giﬁﬁﬂdmquqpumucfiﬁupiJldtiﬁﬁintaﬁiu
Federal Cunst1tut1oq;t¢—%niiuda~ia-dcipty into the State's

internal structure.
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MEMORANDUM

TO: David DATE: June 16, 1982
FROM: Lewis F. Powell, Jr.
81-9 Seattle

This will be a suggestion with respect to Part
I1I-B (pp. 16-19).

I think III-B could be eliminated as a separate

part. In IITI-B we are addressing primarily our basic

position that the Court strikes a blow at the wvery heart of

—

state sovereignty. Some of what is now said in ITI-B can be

" used to advantage in the III-A argument - particularly the
first paragraph in III~-B and the first full paragraph on
page 18, The remainder of III-B ls expendable, except
perhaps a sentence or two that you may wish to save for Part
IV dealing with Hunter.

If this suggestion is adopted, the structure of
our opinion would be as follows:

Part I - introduction and summarized facts to
frame the issue.

Part 11 - the governing principles, with
particular emphasis on the constitutional law of
desegregation,

Part III - our baslic attack on the Court opinion
as an unprecedented Interference with the exercise of state

political authority.



y

Part IV - distinguishing Hunter, but more briefly
- much more briefly than at present. Your first draft gives
Hunter more attention than it deserves. 1 am now persuaded
this case is fundamentally different. Let us focus on the
principal distinction between this case and Hunter, rather
than go through a long and detailed point-by-point
exposition of the differences. Hunter did create at the
city level a new governmental structure that imposed a new
obstacle forminorities to overcome. Initiative 350 did
neither. Here we are dealing with the exercise of supreme
authority by vote of the people establishing a statewide
policy on a question always within its power, but not
exercised until initlative 350. No new obstacle was

created, as you have emphasized.

LiPoPnr JL'.
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MEMORANDUM
TO: David DATE: June 16, 1982
FROM ¢ Lewis F. Powell, Jr.

81-9 Seattle

This will be a suggestion with respect to Part
III-B (pp. 16-19).

T think I11-B could be eliminated as a separate
part, In IYI-B we are addressing primarily our basic
position that the Court strikes a blow at the very heart of
state sovereignty. BSome of what is now said in I1I-B can be
used to advantage in the III-A arqument - particularly the
first parmaraph in ITI-B and the first full paraqraph on
page 18. The remainder of I111-B is expendable, except
perhape a sentence or two that you may wish to save for Part
IV dealing with Hunter.

If this suggestion is adopted, the atructure of
our opinion would be as follows:

Part I ~ introduction and summarized facts to
frame the issue.

Part II - the governing principles, with
particular emphasis on the constitutional law of
desegregation.

Part III - our basic attack on the Court opinion
as an unprecedented interference with the exercise of state

political authority.
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Part IV - distinguishing Hunter, but more briefly
= much more briefly than at present. Your first draft gives
Hunter more attention than {(t deserves. I am now persuaded
this case is fundamentally different. Let us focus on the
principal distinction between this case and Hunter, rather
than go through a long and detailed point-by-point
exposition of the differences. Hunter did create at the
city level a new governmental structure that imposed a new
obstacle forminorities to overcome. Initiative 350 did
nefther. Here we are dealing with the exercise of supreme
authority by vote of the people establishing a statewide
policy on a gquestion always within {ts power, but not
exercised until initiative 350. Wo new obstacle was

created, as you have emphasized.

L.FuePu,y JE.
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MEMORANDUM
TO: David DATE: June 16, 1982
FROM : Lewis F. Powell, Jr.

81-9 Seattle

In line with some of the thoughts we have
discussed this morning, I have roughed out - and attach
hereto - some language that may be considered in a revision
of Part III-A. The purpose would be to emphasize, early in
our opinion, what you and I both think is our strongest
point.

As I have indicated in a separate little memo, I
believe Part III-B can be eliminated, and Part III can
include what is the heart of our opinion, Feel free to
state this as you think best, using only the enclosure to
the extent it fits In with your revision.

I am fully aware, David, that with both of us
"scribbling™ at the same time, I am making revisiona.du,:r¢‘ﬁ_ﬂ
egpecially difficult, ées—ypeu. I am prompted to proceed in
this fashion only because we have a Conference tomorrow, and

I also have a good deal of work to do on Mississippi State.

I feel under no pressure to circulate Seattle even
tomorrow. Let us do the best we can to destroy the Court
opinion in about 15 to 18 typewritten pages. It is worth

doing it carefully.

L;F.Pq' Jr-
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"scribbling™ at the same time, I am making revisions
especially difficult for you. I am prompted to proceed in
this fashion only because we have a Conference tomorrow, and
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MEMORANDUM
TO: David DATE: June 16, 1982
FROM : Lewls F. Powell, Jr.

Bl-9 Seattle

This is a "plecemeal™ comment, addressed only to
Part II.

This is viewed as a busing case. Although the

central issue is whether the l4th Amendment limits the power
of a state to structure its own government, this issue is
best understood - certainly from our viewpoint - in the
context of what the Constitution requires with respect to
desegregation. I therefore would commence Part II with a
summary - and perhaps quotatione in foctnotes - of the basic
principles of desegregation.

The Court has never held that there is an
affirmative duty to integrate in the absence of a finding of
invalid segregation. No such finding has ever been made in
Washington. The state - whether acting through a school
board or legislature or by referendum - was perfectly free
to follow a neighborhood policy, and to take no affirmative
steps to integrate pupils. Even where desegregation is
ordered because of a constitutienal vieclation, the Court has

never held that racjal balance itself is a constittuional

requirement. This is saild in Swann, possibly in Milliken I

and either Dayton or Columbus I. And Pasadena held that

even where there had been segregated schools, once



2,
desegregation was accomplished no further duty existed to
maintain integration.

All of this can be said as briefly as possible,
but driving home the fact that there has never been a
constitutional violation in Washington, and that the Seattle
school board acted on ilts own initiative in ordering
mandatory busing to achleve racial balance. At that time,
there had been no determination of state policy on the
question of achieving racial balance in the schools by
mandatory busing away from the neighborhood schools. Thus,
the Seattle board acted within its general authority without
specific direction from the legisture or people of the
state. It was then free to act, and the guestion that we
address primarily is whether its action created vested
constitutional rights that limlited indefinitely (perhaps
foreverl) the sovereign authority of the people of
Washington to enact otherwlise perfectly valid laws.

As I Indicated illegibly in the margin a couple of
" times, we are not talking simply about "mandatory pupil
asgsignment™ by the school board. This occurs every year as
population shifts require changes in attendance areas. The
issue here concerns mandatory busing to achieve racial
balance beyond a defined limit. Rather than undertake to
gpell all of this out whenever we mention it, I suggest that
we define - in a note - the term "mandatory busing" to be
used Iinterchangeably with "mandatory busing to achieve

racial balance"™.



The second part of Part II, stating general
principles should summarize the principles you already have
stated, These two are important and necessary to our

decision.

LIFQP" JI'.'.
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MEMORANDUM
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Part 1II.

This is viewed as a busing case. Although the
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best understood - certainly from our viewpoint - in the
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affirmative duty to integrate in the absence of a finding of
invalid segregation, No such finding has ever been made in
Washington. The state - whether acting through a school
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to follow a neighborhood policy., and to take no affirmative
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requirement. This is said in Swann, possibly in Milliken I

and either Dayton or Columbus I. And Pasadena held that

even where there had been segregated schools, once
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desegregation was accompl ished no further duty existed to
maintain integration.

All of this can be sald as briefly as possible,
but driving home the fact that there has never been a
conetitutional violation in Washington, and that the Seattle
school board acted on its own initiative in ordering
mandatory busing to achieve raclial balance. At that time,
there had been no determination of state policy on the
question of achieving racial balance in the schools by
mandatory busing away from the nelghborhood schools. Thus,
the Seattle board acted within its general authority without
specific direction from the legisture or people of the
state., It was then free to act, and the question that we
address primarily is whether ita action created vested
constitutional rights that limited indefinitely (perhaps
forever() the sovereign authority of the people of
Washington to enact otherwise perfectly valid laws.

As I indicated illegibly in the margin a couple of
times, we are not talking simply about *mandatory pupil
asaignment™ by the school board. This occurs every year as
population shifts require changes in attendance areas., The
issue here concerns mandatory busing to achieve racial
balance beyond a defined limit., Rather than undertake to
spell all of this out whenever we mention it, I suggest that
we define - in a note - the term "mandatory busing®™ to be
used interchangeably with "mandatory busing to achieve

racial balance®.
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Draft: Washington v. Seattle School District: WNo. 81-9

Justice Powell, dissenting.
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The people of the State of Washington, by a two

to one vote, have adopted a neighborhood school policy.

The policy is binding on local scheoeol boards but in no way

-

affects the authority of state or federal courts to order

school transportation to

remedy violations of the

Fourteenth Amendment. Nor does the policy affect the

power of local school districts to establish wveoluntary

transfer programs for racial Iintegration or for any other

purpose.

In the absence of a constitutional violation, no

decision of this Court compels a school district to adopt



2.

or maintain a mandatory busing program for racial
integration.l Accordingly, the Court does not hold that
the adoption of an Iidentical policy by local school
districts would be unconstitutional. Inﬁtend, it holds
that the adoption of a neighborhood school policy at the
State level--rather than at the local level--violates the
Equal Protection Clause of the Fourteenth Amendment.

I dissent from the Court's unprecedented
intrusion into the structure of a state government. The
School Districts in this case were under no Federal
Constitutional obligation to adopt mandatory busing
programs. The State of Washington, the governmental body
ultimately responsible for the provision of public
education, hase determined that certain mandatory busing
programs are detrimental to the education of its children.

"[Tlhe Fourteenth Amendment leaves the States free to

distribute the powers of government as they will between
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Superior Court, 339 U.S. 460, 467 (1950). In my view,

that Amendment Jleaves the States equally free to
distribute the powers of government between State and

local governmental bodies.

At the November, 1978, general election, the
voters of the State adopted Initiative 350 by a two to one
majoritr.2 The Initiative sets forth a neighbaorhood school
policy binding on local school districts. It establishes
a general rule prohibiting school districts from "directly
or indirectly requir[ing] any student to attend a school
other than the school which is gecgraphically nearest or
next nearest the student's place of residence." Wash. Rev.
Code §28A.26.010 (1981). The rule may be avoided in
individual instances only if the student requires special
education; if there are health or safety hazards between

the student's residence and the nearest or next nearest



or lacking in physical facilities. Ibid.

The Initiative includes two significant
limitations upon the scope of its neighborhood school
policy. It expressly provides that nothing in the
Initiative shall "preclude the establishment of schools
offering specialized or enriched educational programs
which students may voluntarily choose to attend, or of any
other voluntary option offered to students."3 Moreover,
and critical to this case, the authority of state and
federal courts to order mandatory school assignments to
remedy constituticnal viclations is left untouched by the
Initiative: "This chapter shall not prevent any court of
competent jurisdiction from adjudicating constitutional
issues relating to the public schools. "4

This sult was filed in United States District

3In addition to this reservation of authority to
school districts, the 1Initiative also reserves "the
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Court shortly after the Initiative was enacted. The

Seattle School District, joined by the Tacoma and Pasco

School ni EtfiEtHE

and ecertain individual plaintiffs,
argued that the Initiative violated the Equal Protection
Clause of the Fourteenth Amendment. The District Court
agreed, and, in a split decislon, the Court of Appeals
affirmed. Relying on Hunter v. Erickson, 393 U.S. 385
(1969) , the Court of Appeals concluded that Initiative 350
"both creates a constitutionally-suspect racial
classification and radically restructures the political
process of Washington by allowing a state-wide majority to

usurp traditional local authority over local school board

educational policies.™ 633 F. 2d, at 1344,5

5Tacama School District No. 10 and Pasco School
District No. 1 are the only other school districts in
Washington with extensive integration programs. Pasco has
relied upon school c¢losings and mandatory busing to
achieve raclal balance in its schools. Only minority
children are bused under the Pasco plan. 473 F. Supp.. at
1002. In addition to school <c¢losings, the Tacoma
integration plan relies upon voluntary techniques--magnet

B e P = o Rl e e i e
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The principles that should guide us in reviewing
the constitutionality of 1Initlative 350 are well
established. To begin with, we have never held, or even
intimated, that absent a federal constilitutional wviolation,
a State must choose to treat persons differentlylon the
basis of race. 1In the absence of a federal constitutional
violation requiring race-specific remedies, a policy of
strict racial neutrality by a State would violate no

federal constitutional principle. Cf. University of

California Regents v. Bakke, 438 U.5. 265 (1978).

In particular, a neighborhood school policy and
a decision not to assign students on the basis of their

race, does not offend the Fourteenth hmendment.? The

authority by the State could create a racial
classification. The State had not intervened by altering
the legislative process in a way that burdened racial
minorities., Charged by the State Constitution with the
responsibility for the provision of public educaticn, the

Crata had =2dmnmlyry avarsicad L. PR 3 SR S S e meaes



Court has never held that there is an affirmative duty to

integrate the schools in the absence of a finding of

unconstitutional segregation. See Swann v. Charlotte-

Mecklenburg Bocard of Education, 402 U.S5. 1, 24 (1971);

Dayton Board of Education v. Brinkman, 433 U.S. 406, 417

{1977). Certainly there is no constitutional duty to
adopt mandatory busing in the absence of such a
constitutional violation. Indeed, even where
desegregation is ordered because of a constitutional
violation, the Court has never held that raclal balance
itself 1is a constitutional requirement. Id. And even
where there have been segregated schools, once

desegregation has been accomplished no further

desirable to assign pupils to schools nearest their
homes.") .

Indeed, in the absence of a finding of segregation by
the School District, mandatory busing on the basis of race
raises constitutional difficulties of its own. Extensive
pupll transportation may threaten 1liberty or privacy
interests. See University of California Board of Regents
v, Bakke, 438 U.S. 265, 300 n. 39 (opinion of Powell, J.);

Keyes v. School District No. 1, 413 U.S, 189, 240-250

{1973) (Powell, J., concurring in part and dissenting in
part). Moreover, when a State or school board assigns
students on the basis of their race, it acts on the basis
of a racial classification, and we have consistently held
that "[a] racial classification, regardless of purported
motivtion is presumptively invalid and can be upheld only
upoen an extraordinary justification." Personnel
Administrator of Massachusetts v. Feeney, 442 U.3. 256,




constitutional duty exists upon school boards or States to

maintain integration. See Pasadena City Board of

Education v. Spangler, 427 U.5. 424 (1976).

Moreover, it is a well established principle

that the States have "extraordinarily wide latitude ... in

creating variocus types of political subdivisions and

conferring authority upon them." Bolt Civie Club w,

Tuscaloosa, 432 U©U.S5. 60, 71 {1918}.5 The Constitution

does not dictate to the States a particular division of

authority between legislature and judiciary or between

state and local governing bodies. It does not protect or

define institutions of local government.

Thus, a State may choose to run its schools from

the state legislature or through local school boards just

as it may choose to address the matter of race relations

5"[ﬁ]ccording to the institutions of this country,

the sovereignty in every State resides in the people of
the State, and ... they may alter and change their form of
government at their own pleasure." Luther v. Borden, 7
How., 1, 47 (184%). BSee Community Communications Co. V.
Boulder, U.S. ’ (1982); Sailors v. Board of
Education, 387 U.S. 105, 109 (1967) ("Save and unless the
state, county, or municipal government runs afoul of a
federally protected right, it has wvast leeway in the
management of its internal affairs"); United States v.
Kagama, 118 U.S. 375, 379 (1886) (under the Constitution,
sovereign authority resides either with the States or the
Federal government, and "[t]lhere exist ... but these
two").




at the State or local level. There is no constitutional
requirement that the State establish or maintain local
institutions of government or that it delegate particular
powers to these bodies. The only relevant constitutional
limitation on a State's freedom to order its political
institutions 1is that it may not do so in a fashion
designed to "[place] special burdens on raclal minorities
within the governmental process." Hunter wv. Erickson,
supra, at 391 (emphasis added).

In sum, in the absence of a prior constitutional
violation, the States are under no constitutional duty to
adopt integration programs in their schools, and certainly
they are under no duty to establish a regime of mandatory
busing. Nor does the Federal Constitution reguire that
particular decisions concerning the schools or any other
matter be made on the local as opposed to the State level.
It does not require the States to establish local
governmental bodies or to delegate unreviewable authority

to then.

II1 9/"’_/ MFL W _}
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Application of these settled principles
demonstrates the serious error of today's decislon--an
error that cuts deeply into the heretofore unquestioned
right of a state to structure the decisionmaking authority
of its government. In this case, by Initiatve 350, the
State has adopted a policy of racial neutrality in student
assignments. The policy in no way interferes with the
power of State or Federal Courts to remedy constitutional
violations. And if such a policy had been adopted by any
of the school districts in this litigation there could
have been no question that the policy was constitutional,?

The issue here arises only because the Seattle
School Board--in the absence of a then established state
policy--chose to adopt race specific school assignments
with extensive busing. It is not guestioned that the
School Board itself, at any time thereafter, could have
changed 1lts mind and cancelled its integration program

without wviolating the Federal Constitution. Yet this

9"I.‘he Court consistently has held "that the Equal
Protection Clause is not violated by the mere repeal of
race related 1legislation or policies that were not
required by the Federal Constitution in the first place.”
Crawford v. Los Angeles Bd. of Ed., supra, at .
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Court holds that neither the legislature or the people of

the State of Washington could alter what the School Board

had decided.

The Court holds that the people of Washington by

Initiative 350 created a raclal classification, and yet

must concede that identical action by the Seattle school

board itself would have created no such classification.

This is not an easy argument to answer because it seems to

make no sense. School boards are the creation of supreme

State authority, whether in a State constitution or by

legislative enactment. ©Until today's decision no one

would have questioned the authority of a State to abolish

school boards altogether, or to reguire that they conform

to any lawful State policy. And in the State of

washington, a neighborhood school policy would have been

lawful.

Under today's decision this heretofore undoubted
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Once such a program is adopted, only the 1local or
subordinate entity that approved it will have authority to
change it. The Court offers ne authority or relevant
explanation for this extraordinary subordination of the
ultimate sovereign power of a state to action with respect
to racial matters by subordinate bodies., It is a strange
notion that local governmental bodies can forever preempt
the ability of a State-~the sovereign power--to address a
matter of compelling concern to the State. The
Constitution of the United States does not require such a
bizarre result.

Even if one assumes that somehow the federal
Constitution now imposes special conditions on the
exercise of state sovereignty once a local school board
has acted, this is certainly not a case where a State--in
moving to change a locally adopted policy--has established

a raclally discriminatory requirement. Initiative 350
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order. Nor does Initiative 350 authorize or approve
segregation in any form or degree. It is neutral on its
face, and racially neutral as public policy. Children of
all races benefit from neighborhood schooling, just as
children of all races benefit from exposure to "ethnic and

racial diversity in the classroom." Ante, at , quoting

Columbus Board of Education v. Penick, 443 U.S. 449, 486

(1979) (Powell, J., dissenting) .10

Finally, Initiative 350 places no "special
burdens on racial minorities within the governmental
process,"” Hunter v. Erickson, supra, at 391, such that
interference with the State's distribution of authority is
justified. 1Initiative 350 is simply a reflection of the
State's political process at work. It does not alter that

process In any respect. It does not require, for example,

luThe policies in support of neighborhood schoeoling
are various but all of them are racially neutral. The

rnannla - F ha Crata Tarmt b dmunbaT Al A Asmemd A 8 T
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that all matters dealing with race--or with integration in

the schools--must henceforth be submitted to a referendum

of the pecple. Cf. Hunter v. Erickson, supra. The State

has done no more than precisely what the Court has said
that it should do: It has "resolved through the

political process"™ the "desirability and efficacy of

tidal_ fliant JL;q;fiﬂanaﬁp~-14¢p
[mandatory] school desegregation."/\ Ante, at ; Lua.&urfu.-ﬂ._,

Al A ALl

The political process in Washington, as in all

States, permits persons who are dissatisfied at a local
level to appeal to the State legislature or the people of
the State for redress. It permits the people of a State
to preempt local policies, and to formulate new programs
and regulations. Such a process is inherent in the
continued sovereignty of the States. This is our system.
Any time a State chooses to address a major issue some

persons or groups may be disadvantaged. In a democratic

system there are winners and losers., But there is no
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v

Nonetheless, the Court holds that Initiative 350
"imposes substantial and wunigque burdens on racial
minorities" in the governmental process. See ante, at
i Its authority for this holding is Hunter v.
Erickson, 53255,12 In Hunter the people of Akron passed a
charter amendment that "not only suspended the operation
of the existing ordinance forbidding housing
discrimination, but also required the approval of the
electors before any future [anti-discrimination] ordinance
could take effect."™ 393 U.S5., at 389-390. Although the

charter amendment was facially neutral, the Court found

that it could be said to embody a racial classification:

particular group does not always deny equal protection.
Under any such holding, presumably a State would not be
able to require referendums on any subject unless
referendums were required on all, because they would
always disadvantage some group. And this Court would be
required to analyze governmental structures to determine
whether a gubernatorial wveto provision or a filibuster
rule is likely to 'disadvantage' any of the diverse an

mhil fhioses mscsmmemes bl ekl =alts e oL - = d - — - ——
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"[Tlhe reality is that the law's impact falls on the
minority. The majority needs no protection against
discrimination." 1d,, at 391. By making it more
difficult to pass legislation in faver of racial
minorities, the amendment placed "special burdens on
racial minorities within the governmental process." Ibid.

Nothing in Hunter supports the Court's
extraordinary invasion into the State's distribution of
authority. Even could it be assumed that Initiative 350
imposed a i&z&r burden on racial mina:ities,13 it simply
does not place unique political obstacles in the way of

urdibc i frpude

racial minorities. 1In this caaa,d?n_al:ind$—+ﬂd+etted.

the political system has not been redrawn or altered. Nor

ol
have racial minorities been asked to bear a;w;?—

'—s‘
CORBALRETVE bu:den{iLThe political system is not altered

131+ is far from clear that in the absence of a
constitutional wviolation, mandatory busing necessarlly
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because the State decides to regulate within an area
gsubject to its control. And racial minorities are not
uniguely or comparatively burdened by the adoption by the
State of a policy that lawfully could be adopted by any
School District in the State.

Hunter is simply irrelevant. If anything, it is

iy M Ecadlv
the Court thaﬁA isrupts the normal course of State

'-——-_-_-_—

14 Under its holding, the people of the State

government.

A

on mandatory busing because a School District get—these
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of Washington,are forever harred’{ from developian" policy 4’4 :
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“’" 27 irstfs Under the Mﬂj%m theory of a "vested
v ripiceadinled

da

constitutional right to local decisionmaking," the State

gy

14phe Court's decision intrudes deeply into normal
State declisionmaking. Thus, if the admissions committee
of a State law school developed an affirmative action plan
that came under filre, the Court apparently would find it
unconstitutional for any higher authority to intervene
unless that authority traditionally dictates admissions
policies. Thus, as a constitutional matter, the Dean of
the Law School, the faculty of the University as a whole,
the University President, the Chancellor of the University
System, and the Board of Regents might be powerless to

intervene despite their greater authority under state law.
After today's decision it is unclear

whether the State may set pollcy in any area of race
relations where a local governmental body arguably has
done "more" than the Fourteenth Amendment reguires. If
local employment or benefits are distributed on a racial
basis to the benefit of racial minorities, the Btate
apparently may not . intervene. In

theory one must wonder whether nment
W assert ifs superior authority to rejplate in
these areas.

der the Court r'.':ru-q
.qf
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now forever barred from adﬁreasing

must decide only whether the Federal Constitution permits

I}}yﬂwj policy that limits the ability of local school districts
P — M}"‘-M—-#M Mm*"
*/L“t' to adopg&mandatnry reassignments for racial balance. We
# A
the State to adopt such a pelicy. The School bistricts in

le,
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the dubious ngtion that a State
ast interest in public schooling or
intervening in these matters, the
Court's attempt to | demonstrate that 1Initiative 350

represents a unique thrust by the State into these areas
is wekerTy unpersuasgive. The Court's own discussion
indicates the of the State's activity. The Common
School Provisions of"the State's Code of Laws is nearly
200 pages long, governing a broad variety of school
matters. The Etate has taken sericusly its constitutional

obligation to provide public education., See Art. IX, §2 ;

Seattle Schocl District v. State, %0 Wash. 24 476, 518

585 P. 2d 71, 95 (1978). 1In " In 1light of the wea¥th[ O

QM regulation of the public schools by the State, it is

_____;unclear jus+ what degree of prior
by the Stite would satisfy the Court's seow Hoefrrrt .

In addition to public school affairs generally, the

State has taken a direct interest 1in ending racial
discrimination 1in the schools and elsewhere, See

§49.60.010 et seq. Article IX, §1 of the State
Constitution speciflc

u:pﬂﬂ_pnau$atan~ai-public school "It is the paramount duty
of the state to make ample pruvision for the education of
all children residing within 1its borders without
distinction or preference on account of race, color,
caste, or sex." The State Supreme Court has not
interpreted this section of the 5State Constitution to
prohibit race conscious school assignments in the absence

of a violation of the Fourteenth Amendment. Cf. Citizens
Against Mandatory Bussing v. Palmason, 80 wash. 2d 445,

95 P. 24 657 (1972). But until today's decision one would

have thought that the State Court could have rendered such
a decision without violating the Federal Constitution.

15Even acceptin
must demonstrate some

race relations befor
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all children residing within its Dborders without

distinction or preference on account of race, color,

caste, or sex." The State Supreme Court has not

interpreted this section of the State Constitution to

prohibit race conscious school assignments in the absence

of a violation of the Fourteenth Amendment., Cf. Citizens

Against Mandatory Bussing v, Palmason, 80 Wash. 2d 445,

495 P. 2d 657 (1972). But until today's decision one would

have thought that the State Court could have rendered such
a decision without violating the Federal Constitution.
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opportunity to address the fuestions presented—by—ehe

aﬂaﬁ&*an—qﬂ%{mandatory busing, The Constitution does not

dictate to the States at what level of government

decisions affecting the public schools must be taken. It
»
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does not strip the States of their sovereiqnty. Itddoes

not authorize today's intrusion into the State's internal

structure.
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SEA13 SALLY-POW

Application of these settled principles
demonstrates the serious error of today's decision - an
error that cuts deeply into heretofore unquestioned
authority of a state to structure decision-making
authority of its government. In Washington, as in many
other states, use of an initiative - a popular referendum
- to determine state policy is a valid and uniguely

democratic legislative technique. See James v. Valtierra,

at 137, 142 (1971).(?) 1In this case, by initiatve 350,
the state adopted a statewide policy of racial neutrality
in student assignments. As there had been no state
segregated schools, the state was perfectly free to adopt
this policy. The issue here arises only because the
Seattle School Board - in the absence of a then

established state policy and exercising its broad

AdameakdAan . had Aabhasan ba sdank vame assmeed B e ool o=t



integration program without violating the federal
constitution.l3 vet this Court, by a process of reasoning
that defies rational understanding, holds that neither the
legislature or the people of the State of Washington could
alter what the school board had decided.

The Court's reasoning is that the people of
wWashington by initiative 350 created a racial
classification, although identical action by the Seattle
school board would have created no such classification.
This is not an easy argument to answer because it is
wholly illegical. 8School boards are the creation of
supreme state authority, whether in a state constitution
or by legislative enactment. Until today's decision no
one would have gquestioned that school boards could have
been abolished altogether or the operation of public
schools could be restructured in any neutral way approved

by the legislature or the people. Under today's decision

bhia hasababanses imdsshisd smvmecemes meblbhoaclboe «2F = =8 =8 L]
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racial minorities. Once such a program is adopted, only
the local or subordinate entity that approved it will have
authority to change it. The Court offers no explanation
for this extraordinary subordination of the ultimate
sovereign authority of a state to action with respect to
racial matters by subordinate bodies. The Constitution of
the United States does not require such a bizarre result.
B

This dissent well could conclude at this point.
Yet, even if one assumes that somehow the federal
Constitution imposes special conditions on the exercise of
state sovereign authority once a local school board has
acted, this is not a case where a state - in moving to
change a locally adopted policy - has established some
raclally discriminatory requirement. It is fundamental to
bear in mind that no finding has been made in this or in

any other case of schools in Washington segregated by

gtate acktinn. Nar Armaa inffiativae AN snkhAarvisa Av



authority of school boards to seek racial balance by

mandatory busing beyond certain limits. The rationale of

the initiative is that children of all races benefit from

neighborhood schooling, just as children of all races

beneflt from exposure to "ethnic and racial diversity in

the classroom”". Columbus Board of Education v. Penick,

443 U.5. 449, 486 (1979) (Powell, J., dissenting).

Note to David: The above is a rough shot at rewriting

IIT-A. There may be flaws in my rather simplistic

reasoning, and I count on you to consider it critically.

If I am right, this sort of argument has considerable

force. The difficulty is that having made it, there is

not much to be said.

If we accept the substance of what I have

dictated above, it would be a substitute for all of

firacant TTT.O Trh =Smir sSrrand f mmamn kA mea Rhak mank 2 &



Seattle
SE;§§!§:11;!15;32 Possible Substitute language

for ITI-A (pp. 13-15)

Application of these settled principles
demonstrates the serious error of today's decision - an
error that cuts deeply into heretofore unquestioned right
of a state to structure decision-making authority of its
government. In Washington, as in many other states, use
of an initiative - a popular referendum - to determine
state policy is a valid and uniquely democratic

legislative technique. See James v. Valtierra, at 137,

142 (1971). 1In this case, by Initiatve 350, the state
adopted a policy of racial neutrality in student
assignments. As there had been no state segregated
schools, Washington was perfectly free to adopt this
policy.

The issue here arises only because the Seattle
School Board - in the absence of a then established state
policy and exercising its broad discretion - had chosen to
adopt race specific school assignments with extensive
buain;. It is not gquestioned that the school board
itself, at any time thereafter, could have changed its

mind and cancelled its integration program without

3

violating the federal Constitution.l® Yet this Court, by



a process of reasoning that defles rational understanding,
holds that neither the legislature or the people of the
State of Washington could alter what the school board had
decided.

The Court holds that the people of Washington by
Initiative 350 created a racial classification, and yet
concedes that identical action by the Seattle school board
itself would have created no such classification. This is
not an easy argqument to answer because it seems to make no
sense, School boards are the creation of supreme state
authority, whether in a state constitution or by
legislative enactment. Until today's decision no one
would have guestioned the authority of a state to abolish
school boards zltogether, or to regquire that they conform
to any lawful state policy. And in the State of
Washington, a neighborhood school policy would have been

lawful. Under today's decision this heretofore undoubted



Once such a program is adopted, only the local or
subordinate entity that approved it will have authority to
change it. The Court offers no authority or relevant
explanation for this extraordinary subordination of the
ultimate sovereign power of a state to action with respect
to racial matters by subordinate bodies. The Constitution
of the United States does not require such a bizarre
result.

This dissent well could conclude at this point.
Yet, even if one assumes that somehow the federal
Constitution now imposes special conditions on the
exercise of state sovereignty once a local school board
has acted, this is certainly not a case where a state - in
moving to change a locally adopted policy - has
established some racially discriminatory requirement. It
is essential to bear Iin mind that no finding has been made

in this or in any other case, that schools in Washington



It is neutral on its face, and neutral as public policy.

It merely limits the discretionary authority of school

boards to seek racial balance by mandatory busing beyond

certain limits. The rationale of the initiative is that

children of all races benefit from neighborhood schooling,

just as children of all races benefit from exposure to

"ethnic and raclal diversity in the classroom". Columbus

Board of Education v. Penick, 443 U.S5. 449, 4Bé

(1979) (Powell, J., dissenting). (David: other authority

for this?)

Hote to David: The above is a rough shot at rewriting

III-A. There may be flaws in some of my rather simplistic

reasoning, and also some repetition. I count on you to

get this straight., But, if I am right, this sort of

argument has considerable force. The difficulty is that



bottom of page 14, can be eliminated as a secondary type

of argument.

5.
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Washington v. Seattle School District: WNo. B81=9 2>

Justice Powell, dissenting.
The people of the State of Washington, by a two
to one vote, have adopted a neighborhood school peolicy.
M‘—‘—“———— drsheiets—
The policy is binding on local school but in no way
affects the autherity of state or federal courts to order
school transportation to remedy violations of the
Fourteenth Amendment. Nor does the policy affect the

power of local school districts to establish voluntary

v :

transfer programs for raclial integration or for any other .

purpose,

In the absence of a constitutional violation, no

decision of this Court compels a school district to adopt



or maintain a mandatory busing program for racial

integration.} Accordingly, the Court does not hold that
o Sdentions

the adoption nfg - policy by local school

districts would be unconstitutional. Rather, it holds

Aagete s <1
that the adoptlion of n-nnighhafhua&~iaha-1ﬂgolicy at the
State 1eve1--?§=12&3:;%:::hthn local level--viclates the
Equal Protection Clause of the Fourteenth Amendment.

I dissent from the Court's unprecedented
intrusion into the structure of a state government. The
School Districts In this case were under no Federal
Constitutional obligation to adopt mandatory busing
programs. The State of Washington, the governmental body
ultimately responsible or the provislon of public
education, has dete;miné’that certain mandatory busing
programs are detrimental to the education of its children.
"|[Tlhe Fourteenth Amendment leaves the BStates free to
distribute the powers of government as they will between

their legislative and judicial branches." Hughes v.

1Throughnut this dissent, I use the term
"mandatory busing®™ to refer te busing--or mandatory
student reassignments--for the purpose of achieving racial

baiance. ﬁﬂhzﬁ’#HLJQJﬂg'

W



Superior Court, 339 U.S. 460, 467 (1950). In my view,

that Amendment leaves the States equally free to decide
matters of concern to the State at the State, rather than
local, level of government.
I
At the November, 1978, general election, the
voters of the State adopted Initiative 350 by a two to one

2 The Initiative sets forth a neighborhood school

majority.
policy binding on local scheool districts. It establishes
a general rule prohibiting school districts from "directly
or indirectly requir(ing] any student to attend a school
other than the school which is geographically nearest or
next nearest the student's place of residence."™ Wash. Rev.
Code 5§28A.26.010 (1981). The rule may be avoided in
individual instances only if the student requires special
education; if there are health or safety hazards between

the student's residence and the nearest or next nearest

school; or if the nearby schools are overcrowded, unsafe,

2The Initlative passed by almost 66% of the
statewide vote. 1In Seattle the Initiative passed by over
61% of the vote. It falled in only two of Seattle's
legislative districts--one predominantly black and one
predominantly white.



or lacking in physical facilities. 1Ibid.

The Initiative includes two seignificant
limitations upon the scope of its neighborhood school
policy. It expressly provides that nothing in the
Initiative shall "preclude the establishment of schools
offering specialized or enriched educatlional programs
which students may voluntarily choose to attend, or of any
other voluntary option offered to students." §2B8A.26.050.
Moreover, and critical to this case, the authorlty of
state and federal courts to order mandatory school
assignments to remedy constitutional violations is left
untouched by the Initiative: "This chapter shall not
prevent any court of competent Jjurisdiction from
;djudicating constitutional issues relating to the public
schools." §28A.26,060,°

This suit was filed in United States District

3I:Inli.lte the constitutional amendment at issue in
Crawford v. Los Angeles Bd. of Ed., U.S. (1382) ,
Initiative 350 places no limits on the State courts in
their interpretation of the State Constitution. Thus, if
mandatory school assignments were required by the State
Constitution--although not by the Fourteenth Amendment of
the Pederal Constitution--Initiative 350 would not hinder
a State from enforcing the—Stat= Constitutlion.

i
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Court shortly after the Initiative was enacted. The
Seattle School District, joined by the Tacoma and Pasco
School Districts?® and certain individual plaintiffs,
argued that the Initiative violated the Equal Pratecticn
Clause of the Fourteenth Amendment. The District Court
agreed, and, in a split decision, the Court of Appeals
affirmed. Relying on Hunter wv. Erickson, 393 U.5. 385
(1969) , the Court of Appeals concluded that Initlative 350
"both creates a constitutionally-suspect racial
classification and radically restructures the political
process of Washington by allowing a state-wide majority to
usurp traditional local authority over local school beard

educational policies." 633 F. 2d, at 1344.°

*Taunma School District No. 10 and Pasco School
District No. 1 are the only other school districts in
Washington with extensive integration programs. Pasco has

:._Illilﬁhﬂﬂﬂgﬂ_.ﬂn%;:é”u::as1ngs and mandatory busing to
achieve racial in its gschools. Only minority

children are bused under the Pasco plan. 473 F. Supp., at
1002. In addition to school «closings, the Tacoma
integration plan relies upon voluntary technlques--magnet
schools and voluntary transfers.

5Judge Wright dissented, 1In his view Initiative

350 could not be said to embody a racial classification,

The Initlative does not classify individuals on the basis

of their race. It simply deals with a matter bearing on

race relations. Moreover, no racial classification is
Footnote continued on next page,



II

The principles that should guide us in reviewing
the constitutionality of 1Initlative 350 are well
established. To begin with, we have never held, or even
intimated, that absent a federal constitutional violation,
a State must choose to treat persons differently on the
basis of race. In the absence of a federal constitutional
viclation requlring race-specific remedies, a policy of
gstrict racial neutrality by a State would violate no

federal constitutional principle. Cf. University of —

California Regents v. Bakke, 438 U.S5. 265 (1978).

In particular, a neighborhood school policy and

created because the citlzens of a State favor mandatory
school reassignments for some purposes but not for reasons D d
of race. The benefits and problems associated with busing <€— f
for one réason/are not the same as for another/. Finally, fa Hass
Judge Wright could not understand how the exercise of [P S
authority by the State could create a racial ,,g44}0 7
classification. The State had not intervened by altering :
the legislative process in a way that burdened racial
minorities. Charged by the State Constitution with the
responsibility for the provision of public education, the
State had simply exercised its authority to run its own
school system.

Judge Wright also addressed the District Court's
alternative holdings that Initiative 350 1s overbroad or
that it was motivated by discriminatory intent. He found
no basis for either conclusion.



a decision not to assign students on the basis of their

6 The

race, does not offend the Fourteenth Amendment.
Court has never held that there is an affirmative duty to
integrate the schools in the absence of a finding of

unconstitutional segregation. See 5Swann v. Charlotte-

Mecklenburg Board of Education, 402 vu.S. 1, 24 (1971);

Dayton Board of Education v. Brinkman, 433 U.5. 406, 417

{1977). Certainly there is no constitutlonal duty to

adopt mandatory busing in the absence of such a violation.

ﬁsee Swann v. Charlotte-Mecklenburg Bd. of Ed., 402
U.5. 1, 28 (1971) ("Absent a constitutional violation
there would be no basis for judicially ordering assignment
of students on racial basis. All things being equal,
with no history of discrimination, it might well be
desirable to assign pupils to schools nearest their
homes.").

Indeed, in the absence of a finding of segregation by
the School District, mandatory busing on the basis of race
raises constitutional difficulties of lts own. Extensive
pupil transportation may threaten 1liberty or privacy
interests. ©See University of California Board of Regents
v. Bakke, 438 v.8. 265, 300 n. 39 (opinion of Powell, J.):
Keyes v. School District No. 1, 413 U.S. 189, 240-250
{(1973) (Powell, J., concurring in part and dissenting in
part}. Moreover, when a State or school board assigns
students on the basis of their race, it acts on the basis
of a raclal classification, and we have consistently held
that "[a] racial classificatlon, regardless of purported
motivation is presumptively invalid and can be upheld only

upon an extraordinary justification,." Personnel
Administrator of Massachusetts v. Feeney, 442 0.5, 256,

1979) .



Indeed, even where desegregation s ordered because of a
constitutional violation, the Court has never held that
racial balance itself is a constitutional requirement.
1d. And even where there have been segregated schools,
once desegregation has been accomplished no further
constitutional duty exists upon school boards or States to

maintain integration. See Pasadena City Board of

Education v. Spangler, 427 U.S. 424 (1976).

Moreover, it 1ls a well established principle
that the States have "extraordinarily wide latitude ... in
creating various typeﬁ of political subdivisions and
conferring authority upon them." Holt Civic Club w.

Tuscaloosa, 439 U.S8. 60, 71 115731.1 The Constlitution

T"lAlccording to the institutions of this country,
the sovereignty in every State resides in the people of
the State, and ... they may alter and change their form of
government at their own pleasure." Luther v. Borden, 7
How. 1, 47 (1849). See Community Communications Co, V.
Boulder U.S. (1982); ~ Sailors v. Board of
Eaucltiﬂn, 387 U.S. 165, 109 (1967) ("Save and unless the
state, county, or municipal government runs afoul of a
federally protected right, it has vast leeway in the
management of its internal affairs™); United States v.
Kagama, 118 U.S. 375, 379 (1886) (under the Constitution,
soverelgn authority resides either with the States or the
Federal government, and "([tlhere exist ... but these
two" ] '
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does not dictate to the States a particular division of
authority between legislature and judiciary or between
state and local governing bodies. It does not peutqutﬁnrHT{F
define institutions of local government.

Thus, a State may choose to run its schools from
the state legislature or through local school boards just
as it may choose to address the matter of race relations
at the State or local level. There is no constitutional
requirement that the State establish or maintain local
institutions of government or that it delegate particular
powers to these bodies. The only relevant constitutional
limitation on a State's freedom to order its political
institutions is that it may not do so in a fashion
designed to "[place] special burdens on racial minorities
within the governmental process." Hunter v. Erickson,
supra, at 391 (emphasis added).

In sum, in the absence of a prior constitutional
violation, the States are under no constitutional duty to
adopt Integration programs in thelr schools, and certainly
they are under no duty to establish a regime of mandatory
busing. Nor does the Federal Constitution require that
particular decisions concerning the schools or any other

matter be made on the local as opposed to the State level.
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It does not regquire the States to establish local
governmental bodies or to delegate unreviewable authority
to them.
III

Application of these settled principles
demonstrates the serious error of today's decision==-an
error that cuts deeply into the heretofore unguestioned
right of a state to structure the decisionmaking authority
of 1ts government. In this case, by Initiatve 350, the
State has adopted a policy of racial neutrality in student
assignments. The policy in no way interferes with the
power of State or Federal Courts to remedy constitutional
violations. And if such a pollcy had been adopted by any
of the school districts in this 1litigation there could
have been no question that the policy was constitutional.®8

The igsue here arises only because the BSeattle
School Board--in the absence of a then established State

policy--chose to adopt race specific school assignments

Brhe Court consistently has held "that the Equal
Protection Clause is not violated by the mere repeal of
race related legislation or policies that were not
required by the Pederal Constitution in the first place.”
Crawford v. Los Angeles Bd. of Ed., supra, at .
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with extensive busing. It is not questioned that the
School Mitself, at any time thereafter, could have
changed its mind and cancelled its integration program
without violating the Federal Constitution. Yet this

Court holds that neither the legislature or the people of

the State of Washington could alter what the 5chool Beasd— thTrff

had decided.
The Court ﬁi?gg‘g;;t the people of Washington by
Initiative 350 created a racial classification, and yet

must agree that identical action by the Seattle School

TTfL
-%e%rd- Itaelf would have created ne such classification.

This is not an easy argument to answer because it seems to
make no sense. Bchool boards are the creatlon of supreme
State authority, whether in a State Constitution or by
legislative enactment. Until today's decision no one
would have questioned the authority of a State to abolish
school boards altogether, or to require that they conform
to any lawful State policy. And iIn the B5tate of
Washington, a neighborhood school policy would have been
lawful.

Under today's decision this heretofore undoubted
supreme authority of a State's electorate is to be

curtailed whenever a school board=-=-or indeed any other
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state board or 1local instrumentality--adopts a race
specific program that arguably benefits racial minorities.
Once such a program is adopted, only the local or
subordinate entity that approved it will have authority to
;change it. The Court offers no authority or relevant
exp_lanatinn for this extraordinary subordination of the
ultimate sovereign power of a State to ac;tzrr with respect
to racial matters by subordinate bodies. It is a strange
notionﬁtha?’]‘.;cal gavernmental bodies can forever preempt

the ability of a State--the sovereign power--to address a

g

6?“";
matter of compelling concern to the State, e KTl

i

;nnstitution of the United States does not require such a
bizarre result.

Even if one agsumes that somehow the Federal
Constitution now imposes special conditions on the
exercise of State sovereignty once a local school board
has acted, this is certainly not ﬂ.caae where a State--In
moving to change a locally adopted policy--has established
a raclally dlscriminatory reguirement. . Initiative 350
does not impede enforcement of the Fourteenth Amendment.
If a Washington school district should be found to have
established a segregated school system, Initiative 350

will place no barrler in the way of a remedial busing
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order. Nor does Initiative 350 authorize or approve
segregation in any form or degree. It is neutral on its
face, and racially neutral as public policy. Children of
all races benefit from neighborhood schooling, just as
children of all races benefit from exposure to "ethnic and
racial diversity in the classroom." Ante, at ___ , gquoting

Columbus Board of Education v, Penick, 443 U.S. 449, 486

(1979) (Powell, J., dissenting).?

Finally, 1Initiative 350 places no ‘"special
burdens on racial minorities within the governmental
process," Hunter v. Erickson, supra, at 391, such that
interference with the State's distribution of authority is
justifled. 1Initiative 350 is simply a reflection of the

I The policies in support of neifhharhood schooling
are various but all of them are racially neutral. The
people of the State legitimately could decide that
unlimited mandatory busing places too great a burden on
the liberty and privacy interests of families and students
of all races. It might decide that the reassignment of
students to distant schools, on the basis of race, was too
great a departure from the ideal of racial neutrality in
State action. And, in 1light of the experlence with
mandatory busing in other cities, the State might conclude
that such a program ultimately would lead to greater
racial imbalance In the schools. See Estes v,
Metropolitan Branches of the Dallas NAACP, 444 U.S5. 437,
451 (1980) (Powell, J., dissenting).
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State's political process at work. It does not alter that
process in any respect. It does not require, for example,
that all matters dealing with race--or with integration in
the schools--must henceforth be submitted to a referendum

of the people. Cf. Hunter v. EBrickson, supra. The State

has done no more than precisely what the Court has sald

that it should do: It has ‘"resolved through the
political procesa™ the "desirability and efficacy of
[mandatory] school desegregation™ where there has been no
unlawful segregation. Ante, at __ ,. ¥ e

The political process in Washington, as in & =2

States, permits persons who are dissatisfied at a local
~level to appeal to the State legislature or the people of

the State for redress. It permits the people of a State

to preempt local policies, and to formulate new programs

and regulations. Ssuch a process is inherent in the
continued sovereignty of the States. This is our system.

Any time a State chooses to address a major issue some
persons or groups may be disadvantaged. 1In a democratic

system there are winners and losers. But there is no
inherent unfairness in this and certainly no

Constitutional vinlntinn.lu

Footnote(s) 10 will appear on following pages.
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IV
Nonetheless, the Court holds that Iniltiative 350
"imposes substantial and unique burdens on racial

minorities™ Iin the governmental process. See ante, at

Adidd fo Lt

” Its authority for this holding |is,6 Hunter v,

A
11 1n Hunter the people of Akron passed a

Erickson, supra.

charter amendment that "not only suspended the operation
of the existing ordinance forbidding housing
discrimination, but also required the approval of the

electors before any future [anti-discrimination] ordinance

10c¢. gJames v. Valtierra, 402 U.S. 137, 142 (1971)
("[0]f course a lawmaking procedure that 'disadvantages' a
particular group does not always deny equal protection.
Under any such holding, presumably a State would not be
able to require referendumse on any subject wunless
referendums were required on all, because they would
always disadvantage some group. And this Court would be
reguired to analyze governmental structures to determine
whether a gubernatorial weto provision or a filibuster
rule is likely to 'disadvantage' any of the diverse an
shiftiii groups that make up the American people.").

The Court also relies at certain critical points
in its discussion on the summary affirmance in Lee v.
Nyquist, 318 F. Supp. 710 (WDNY 1970), summarily aff'd,
402 U.S. 935 (1971). As we have often noted, however,
summary affirmances by this Court are of 1little
precedential force. See Metromedia, Inc. v. San Diego
453 U.S. 490, 500 (1981). A summary affirmance "is not to
be read as an adoption of the reasoning supporting the
judgment under review," Zobel v, Williams, U.S. '

n. 13 {(1%82),
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could take effect." 393 U.S., at 389-390. Although the
charter amendment was facially neutral, the Court found
that it could be said to embody a racial classification:

"[Tlhe reality is that the law's impact falls on the

minority. The majority needs no protection against
discrimination." 1d,, at 391. By making it more

difficult to pass 1legislation 1in faver of racial
minorities, the amendment placed "special burdens on
racial minorities within the governmental process.," Ibid.

Nothing in Hunter supports the Court's
extraordinary invasion into the 8tate's distribution of
authority. Even could it be assumed that Initiative 350

imposed a burden on racial minnritiesrl2 it simply does

121¢ ig far from clear that in the absence of a
constitutional wvioclation, mandatory busing necessarily
benefits racial minorities or that it is even viewed with
favor by raclal minorities. See Crawford v. Board nf
Education of the City of Los Angeles, U5
32 (1982). As the Court Indicates, the busing questI is
complex and is best resolved by the political process. a4

Moreover, it is significant that Initiative 350
places no limits on voluntary programs or on court ordered
reassignments. It permits school districts to order
school closings for purposes of racial balance.
§28A.26.030. And it permits school districts to order a
student to attend the "next nearesgt"--rather than nearest-
~gschool to promote racial integration.

2o bal
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not place unique political obstacles in the way of racial
minorities. In this case, unlike in Hunter, the political
system has not been redrawn or altered. Nor have racial
minorities been asked to bear "special burdens.,"™ The
political system is not altered because the State decides
to regulate within an area subject to its control. And
racial minorities are not uniquely or comparatively
burdened by the adoption by the State of a policy that
lawfully could be adopted by any School District in the
State.

Hunter is simply irrelevant. I-E—H!fbh'ing,.gt is
the Court that by its decision today disrupts the normal

course of State gnvurnmant.13 Under its unprecedented

13the court's decision intrudes dee ly into normal
State decisionmaking. Under its holding the people of the
State of Washington apparently are forever barred from
developing a different policy on mandatory busing where a
School District previously has adopted one of its own.
This principle would not seem limited to the question of
mandatory busing. Thus, if the admisslons committee of a
State law school developed an affirmative action plan that
came under fire, the Court apparently would find it
unconstitutional for any higher authority to intervene
unless that authority traditionally dictated admissions
policies. As a constitutional matter, the Dean of the Law
School, the faculty of the University as a whole, the

University President, the Chancellor of the University
System, and the Board of Regents might be powerless to

Footnote continued on next page.
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theory of a "vested constitutional right to local
decisionmaking,”™ the S8tate apparently 18 now forever
barred from addressing the perplexing problems of how best
to educate fairly all children in a multi-racial society
where, as in this case, the local school board has acted

firs'l:."’*‘1

intervene despite their greater authority under State law.

After today's decision it is unclear whether the
State may set policy in any area of race relations where a
local governmental body arguably has done "more" than the
Fourteenth Amendment requires. If local employment or
benefits are distributed on a racial basis to the benefit
of racial minorities, the State apparently may not
thereafter ever intervene. Indeed, under the Court's
theory one must wonder whether--under the Equal Protection
component of the Fifth Amendment--even the Federal
Government could assert its superior authority to regulate
in these areas.

l4pyen accepting the dubious notion that a State
must demonstrate some past control over public schooling
or race relations before now intervening in these matters,
ante, at 19, the Court's attempt to demonstrate that
Initiative 350 represents a unique thrust by the State
into these areas is unpersuasive. The Court's own
discussion indicates the comprehensive character of the
State's activity. The Common School Provisions of the
State's Code of Laws i# nearly 200 pages long, governing a
broad variety of school matters. The S5State has taken
seriously its constitutional obligation to provide public
education. 8See Art. IX, §2 ; Seattle School District wv.
State, 90 wWash. 24 476, 518, 585 P. 2d 71, 95 (1978). In
11ght of the wide range of regulation of the public
schools by the State, it is wholly unclear what degree of
prior concern or control by the State would satisfy the

Pootnote continued on next page.
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v

We are not asked to decide the wisdom of a State
policy that ‘limits the ability of local school districts
to adopt--on their own, volitlon--mandatory reassignments
for racial baldncf. We must decide only whether the
Federal Constitution permits the State to adopt Seh. B
policy . ?ha Schnai'plstrié;a in this case were under no
federal constitutlional obligation 'to adopt mandatory
busing. ‘hbaent_quh an obligation,'?he Etate--e:erci;ing
its so?ereigﬁ nqthubity‘nvur all, suhprdinate agencies--

should be free to reject this debatable restriction on

%

Court's new doctrine.

In-addition to public school affairs generally, the
State has taken a direct interest in ending raclal
discrimination in 'the schools and elsewhere. See
§49.60.010 et seg. Article 1IX, §l1 of the BState
Constitution specifically prohibits discrimination in
public schools: "It is the paramount duty of the state to
make ample provision for the education of all children
residing within its ©borders without distinction or
preference on account of race, color, caste, or sex." The
State Supreme Court has not interpreted this section of
the State Constitution to prohibit race conscious school
assignments in the absence of a violation of the
Fourteenth Amendment. Cf. Citizens Against Mandator
Bussing v. Palmason, 80 Wash. 24 445, 495 p, 24 55;
(1972). But until today's decision one would have thought
that the State Court could have rendered such a decision
without violating the Federal Constitution. : \
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liberty. But today's decislon denies this right to a
State. In this case, it deprives the State of Washington
of all opportunity to address the
guestions resulting from extensive mandatory busing. The
Constitution does not dictate to the States at what level
of government decisions affecting the public schools must
be taken. It certainly does not strip the States of their
sovereignty. It therefore does not authorize today's

intrusion into the State's internal structure.15

15As a former school board member for many years, I
aceept the privilege of a dissenting Justice to add a
personal note. In my view, the local school board--
responsible to the people of the dlstrict it serves--is
the best qualified agency of a State government to make
decisions affecting education within its district. As a
policy matter, I would not favor reversal of the Seattle
Board's decision to experiment with a mandatory busing
program, despite my own doubts as to the educational or
social merit of such a program. ©See Estes v. Metr litan

Branches of the Dallas NAACP, 444 U.5. 437, 38-45

{Powell, J., dissenting). But this case presents a
question, not of educational policy or even the merits of
busing for raclal balance. The qguestion is one of a
State's sovereign authority to structure and regulate its
own subordinate bodles.
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JUSTICE POWELL, dissenting.

The people of the State of Washington, by a two to one
vote, have adopted a neighborhood school policy. The policy
iz binding on local school distriets but in no way affects the
authority of state or federal courts to order school transpor-
tation to remedy violations of the Fourteenth Amendment.
Nor does the policy affect the power of local school districts
to establish voluntary transfer programs for racial integra-
tion or for any other purpose.

In the absence of a constitutional violation, no deeision of
this Court compels a sehool district to adopt or maintain a
mandatory busing program for racial integration.! Accord-
ingly, the Court dees not hold that the adoption of a neigh-
borhood school poliey by local school distriets would be un-
constitutional. Rather, it holds that the adoption of such a
policy at the State level—rather than at the local level—vio-
lates the Equal Protection Clause of the Fourteenth
Amendment.

I dissent from the Court’s unprecedented intrasion into the
structure of a state government. The School Districts in

! Throughout this dissent, [ use the term “mandatory busing™ to refer to
busing—or mandatory student reassignments—{for the purpese of achiey-
ing racial integration.

=

=
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this case were under no Federal Constitutional obligation to
adopt mandatory busing programs. The State of Washing-
ton, the governmental body ultimately responsible for the
provision of public education, has determined that certain
mandatory busing programs are detrimental to the education
of its children. “[T]he Fourteenth Amendment leaves the
States free to distribute the powers of government as they
will between their legislative and judiecial branches.”
Hughes v. Superior Court, 389 U. 8. 460, 467 (1950), In
my view, that Amendment leaves the States equally free to
decide matters of concern to the State at the State, rather
than local, level of government,

[

At the November, 1978, general election, the voters of the
State adopted Initiative 350 by a two to one majority.* The
Initiative sets forth a neighborhood school policy binding on
local school districts. It establishes a general rule prohibit-
ing school districts from “directly or indirectly requir{ing]
any student to attend & school other than the school which is
geographically nearest or next nearest the student's place of
residence.” Wash. Rev. Code §28A.26.010 (1981). The rule
may be avoided in individual instances only if the student re-
guires special education; if there are health or safety hazards
between the student's residence and the nearest or next
nearest school; or if the nearby schools are overcrowded, un-
safe, or lacking in physical facilities. [bid.

The Initiative includes two significant limitations upon the
scope of its neighborhood school policy, [t expressly pro-
vides that nothing in the Initiative shall “preclude the estab-
lishment of schools offering specialized or enriched educa-

*The Initiative passed by almost 85% of the statewide vote. In Seattle
the Injtistive passed by over 61% of the vote, [t failed in only two of Seat-
tle's iegislative districts—one predominantly black and one predominantly
white.
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tional programs which students may voluntarily choose to
attend, or of any other voluntary option offered to studenta.”
§28A.26.050. Moreover, and critical to this case, the au-
thority of state and federal courts to order mandataory school
assignments to remedy constitutional violations iz left un-
touched by the Initiative: “This chapter shall not prevent any
court of competent jurisdiction from adjudicating constitu-
tional issues relating to the public schools.” § 28A. 26,080,

This suit was filed in United States District Court shortly
after the Initiative was enacted. The Seattle School Dig-
trict, joined by the Tacoma and Pasco School Distrieta’ and
certain individual plaintiffs, argued that the Initiative vie-
lated the Equal Protection Clause of the Fourteenth Amend-
ment. The District Court agreed, and, in & split decision,
the Court of Appeais affirmed. Belying on Hunter v.
Erickson, 383 U. 8. 385 (196%), the Court of Appeals con-
cluded that Initiative 350 “both creates a constitutionally-sus-
pect racial classification and radically restructures the politi-
cal process of Washington by allowing a state-wide majority
to usurp traditional local authority over local school board
educational policies.” 633 F. 2d, at 1344.°

Inlike the constitutional emendment: at issue in Crowford v, Los An-
geles Bd, of Ed., — U. 3, —— (1882}, Initiative 356( places no limits on
the Btate courts in their interpretation of the State Conatitution. Thus, if
mandatory school assignments were required by the State Constitution—
although not by the Fourteenth Amendment of the Federal Constitution—
Initiative 350 would not hinder a State from enforcing ita Conatitution.

1Tacorms School District Mo, 10 and Paaco School Dhistrict No. 1 are the
only pther school distriets in Washington with extensive integration pro-
grama, Pasco has relied upon school closings and mandatory busing to
achieve racial integration in its schools. Unly minority children are bused
under the Pasco plan. 472 F. Sapp., at 1002, In addition to schaool eloa-
Ings, the Tacomsa integration plan relies upon voluntary technigues—mag-
net sehools and voluntary transfers.

*Judge Wright diseented. In hia view Initiative 350 eould not be said
to embody & racial classifieation. The Initiative does not elassify individ-
uals on the baaie of their race. It simply deals with a matter bearihg on
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II

The principles that should guide us in reviewing the con-
gtitutionality of Initiative 360 are well established, To begin
with, we have never held, or even intimated, that absent a
federal constitutional violation, a State must choose to treat
persons differently on the basis of race. In the absence of a
federal eonstitutional violation regquiring race-specific reme-
dies, a policy of strict racial neutrality by a State would vio-
late no federal constitutional principle. Cf [Mniversity of
Californioc Regents v, Bakke, 438 1. 8. 265 (1978).

In particular, a neighborhood school policy and a decision
nof to assign students on the basis of their race, does not of-
fend the Fourteenth Amendment.* The Court has never

race relations. Moreover, no racial classification is ereated becanze the
citizens of a State favor mandatory school resssignments for some pur-
poses but not for reasons of race. The benefits and problems assoelated
with busing for one reason—e. ¢. for racial integration—are not the same
as for another—e, g. to avoid safety hazards.  Finally, Judge Wright could
not understand how the exercise of authority by the State could create a
recial classification. The State had not intervened by aitering the legisla-
tive process in & way that burdened racial minorities. Charged by the
Btate Conatitution with the responsibility for the provision of public educa-
tiom, the Btate had simply axercised itz anthority to run its own sehool
systemn.

Judge Wright alao addressed the Dhstrict Court’s alternative holdings
that Initiative 360 ia oyerbroad or that it was motivated by discriminatory
intent. He found no basis for elther conelusion. Theze alternative hold-
ings ware not addressed by the Court of Appeals majority. Nor are they
relied upen by the Court today. Accordingly, they are not discussed in
thia dissent.

FBee Swonn v. Chorlotte-Meckienburg Bd. of Ed., 402 T, 8, 1, 28
(1871} ("Absant 8 constitutional viclation there would be no basis for judi-
cially ordering assignment of atudents on  racial basis, All things being
equal, with no history of diserimination, it might well be desirable to assign
pupils to schools nearest thelr homes."),

Indeed, {n the abzence of a finding of segregation by the School Distriet,
mandatory husing on the basis of race raizes constitutional difficulties of its
own. Extensive pupil transportation may threaten liberty or privacy in-
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held that there is an affirmative duty to integrate the schools
in the absence of & finding of unconstitutional segregation.
See Swann v. Charlotte-Mecklenburg Board of Education,
402 U, 8. 1, 24 (1971); Dayton Board of Education v,
Brinkman, 433 U. 8. 408, 417 (1977). Certainly there is no
constitutional duty to adopt mandatory busing in the absence
of such a violation. Indeed, even where desegregation is or-
dered because of a constitutional violation, the Court has
never held that racial balance itself is a constitutional re-
quirement. JId. And even where there have been segregated
achools, once desegregation has been accomplished no further
constitutional duty exists upon school boards or States to
maintain integration. See Pasadena Ciiy Board of Educa-
tion v. Spangler, 427 U. 8. 424 (1976).

Moreover, it is a well established principle that the States
have “extraordinarily wide latitude . . . in creating various
types of political subdivisions and conferring authority upon
them." Holt Civie Club v. Tuscaloosa, 439 U. 8, 60, 71
(1878)." The Constitution does not dictate to the States a

terests, See Univermily of California Board of Regents v. Bakke, 438
T. B. 265, 800 n. 39 (opinion of POWELL, J.); Keyes v. School Distriet No.
1, 418 7. 8. 189, 240-250 (1978) (POwELL, J., eoncurring in part and dis-
senting in part). Moreover, when 2 State or school board assigns students
on the basiz of their race, it acts on the basis of 2 raciai classification, and
we have consistentiy held that “Ta] racial classification, regardless of pur-
ported motivation is presumptively invalid and can be upheid only upon an

i jostifieacion.” Personnel Administralor of Massochusetia
v. Feeney, 442 U, 8. 256, 272 (1979,

"|Alecording to the matitutions of this country, the sovereignty in
every Stats resides in the peopie of the State, and . . . they may alter and
change their form of government at thelr own pleasure.” Ladher v, Bor
den, T How. 1, 47 (1840), See Communily Communicalions Co. v,
Bowlder, U. 8 \ {1982); Sailors v. Board of Education, 387
U. 8. 105, 109 (1967) (“Save and unless the state, county, or municipal gov-
ermment runs afoui of a federally protected right, it has vast leeway in the
management of its internal affairs"); Uniled Siodes v. Kogama, 118 U, 5.
275, 379 (1824) {under the Constitution, soversign suthority resides sither
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particular division of authority between legislature and judi-
ciary or between state and local governing bodies. [t does
not define institutions of local government.

Thus, a State may choose to run its schools from the state
legislature or through local school boards just as it may
choose to address the matter of race relations at the State or
local level. Thete is no constitutional requirement that the
State establish or maintain local institutions of government
or that it delegate particular powers to these bodies, The
only relevant constitutional limitation on a State’s freedom to
order its political institutions is that it may not do so in a
fashion designed to “[place] special burdens on racial minor-
ities within the governmental process.” Hunfer v.
Evickson, supra, at 391 (emphasis added). )

In sum, in the absence of a prior constitutional violation,
the States are undet no constitutional duty to adopt integra-
tion programs in their schools, and certainly they are under
ne duty to establish a regime of mandatory busing. Nor
does the Federal Constitution require that particular deci-
sions coneerning the schools or any other matter be made en
the local a8 opposed to the State level. It does not require
the States to establish local governmental bodies or to dele-
gate unreviewable authority to them.

111

Applieation of these settled principies demenstrates the se-
rious arror of today’s decision-—an error that cuts deeply into
the heretofore unquestioned right of a state to structure the
decisionmaking authority of its government. In this case, by
Initiatve 350, the State has adopted a policy of racial neutrai-
ity in student assignments. The policy in no way interferes
with the power of State or Federal Courts to remedy con-
stitutional violations. And if such a policy had been adopted

with the Btates or the Federal govermment, and “[t]here exiat ... bot
these twe'™.
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by any of the school districts in this litigation there could
have been no question that the policy was constitutional.’

The isaue here arises only because the Seattle School Dis-
trict—in the absence of a then established State policy—
chose to adopt race specific school assignments with exten-
gsive busing. It is not questioned that the District itself, at
any time thereafter, could have changed its mind and can-
celled its integration program without violating the Federal
Constitution. Yet this Court holds that neither the legisla-
ture or the people of the State of Washington could alter
what the District had decided.

The Court argues that the people of Washington by Initia-
tive 350 created & racial classification, and yet must agree
that identical action by the Seattle School District itself
would have created no such classification. This is not an
easy argument to answer because it seems to make no sense.
School boards are the creation of supreme State suthority,
whether in a State Constitution or by legislative enactment.
Until today’s decision ne one would have questioned the au-
thority of a State to abolish sehool boards altogether, or to
require that they eonform to any lawful State policy. And in
the State of Washington, & neighborhood school poliey would
have been lawful.

Under today’s decision this heretofore undoubted supreme
authority of a State’s electorate is to be curtailed whenever a
school board—or indeed any other state board or local instru-
mentality—adopts a raee speeific program that arguably
benefits racial minorities. Onee such a program is adopted,
oniy the loeal or subordinate entity that approved it will have
authority to change it. The Court offers no authority or rel-
avant explanation for this extraordinary subordination of the

'The Court consistently has held “thet the Equal Protection Clause is
not viglated by the mere repeal of race related legislation or policies thet
were not required by the Federal Constitution in the first pilace.”
Crangford v. Los Angeles Bd, of Ed., supra, st —.
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ultimate sovereign power of a State to act with respeet to ra-
cial matters by subordinate bodies. It is a strange notion—
alien to our system—that loeal governmental bodies ean for-
ever preempt the ability of a State—the sovereign power—-to
address a matter of compelling concern to the State. The
Constitution of the United States does not require such a bi-
zarre result.

This is certainly not a case where a State—in moving to
change a locally adopted policy—has established a racially
discriminatory requirement. Initiative 350 does not impede
enforcement of the Fourteenth Amendment, If 2 Washing-
ton school distriet should be found to have established & zeg-
regated school system, Initiative 350 will place tic barrier in
the way of a remedial buzing order. Nor does Initiative 350
authorize or approve segregation in any form or degree, It
is neutral on its face, and racially neutral az public policy.
Children of all races benefit from neighborhood schocling,
just as children of all races benefit from exposure to “ethnic
and racial diversity in the classroom.” Anile, at —, quot-
ing Cofumbus Board of Education v. Penick, 443 1. 8, 449,
486 (1973) (PowELL, J., dissenting).’

Finally, Initiative 350 places no “special burdens on racial
minorities within the governmental process,” Hunter v.
E'rickson, supra, at 391, such that interference with the
State's distribution of authority is justified. [Initiative 3560 is

" The polieies in aupport of neighborhood echooling are various but all of
them are raclally neutral. The paopla of the Stata legitimataly could de-
cide that uniimited mandatory busing places too great & burden on the lib-
erty and privacy interests of families and students of all rases. It might
decide that the reassipnment of students to distant echools, on the basie of
raca, was too preat a departire from the {deal of raclal neutrallty in State
action. And, in light of the experience with mandatory busing in other
cities, the State might conclude that such & program ultimately would lead
to greater racial imbalance in the schools. See Eafes v. Mefropoliten
Branckes of the Dalles NAACFE, 444 17, 8. 437, 451 (1880 (POWELL, 1.,
dissenting).
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simply a reflection of the State's political process at work, It
does not alter that process in any respect. [t does not re-
gquire, for example, that all matters dealing with race—or
with integration in the schools—must henceforth be submit-
ted to a referendum of the people. Cf. Hunter v. Erickson,
supra. The State has done no more than precisely what the
Court has said that it should do: It has “resclved through
the paolitical process” the “desirability and efficacy of {manda-
tory] school desegregation” where there has been no unlawful
segregation. Anie, at —.

The political process in Washington, as in other States,
permits persons who are dissatisfied at a local level to appeal
to the State legislature or the peopie of the State for redress.
It permits the people of a State to preempt local policies, and
to formulate new programs and regulations. Such a process
is inherent in the continued sovereignty of the States. This
is our system. Any time a State chooses to address a major
issue some persons or groups may be disadvantaged. In a
demoeratic system there are winners and losers, But there
is no inherent unfairness in this and certainly ne Constitu-
tional violation.®

v

Nonetheless, the Court holds that Initiative 350 “imposes
substantial and unique burdens on racial minorities” in the
governmental process, See ante, at ——,  Its authority for
this holding iz said to be Hunter v, Erickson, supra.” In

wrf, James v. Valtlerrs, 402 1, 8, 137, 142 (1971) (“{OF course a law-
making procedure that 'disadvantages' g particular group doea not always
deny equal protection. Under any such holding, presumably a State
would not be able to require referendums on any subject unless referen-
dume were required on all, becavse they would always disadvantage some
group. And this Court would be required to analyze governmental struc-
tures to determine whether a gubernatorial vato provision or a filibuster
rule is likely to ‘disadvantage’ any of the diverse an shifting groups that
make up the American people.”).

“The Court alse relies at certain eritieal points in its discussion on the
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Hunter the people of Akron passed a charter amendment
that “not only suspended the operation of the existing ordi-
nance forbidding housing diserimination, but also required
the approval of the electors before any future [anti-dis-
erimination] ordinance could take effect.” 393 [J. 8., at
389390, Although the charter amendment was facially neu-
tral, the Court found that it could be said to embody a racial
classification: “[Tlhe reality is that the law's impact falls on
the minority. The majority needs no protection against dis-
erimination.” Id., at 391. By making it more difficult to
pass legislation in favor of racial minorities, the amendment
placed “special burdens on racial minorities within the gov-
ernmental process.” [Ihid.

Nothing in Hunter supports the Court's extraordinary in-
vasion into the State's distribution of authority, Even could
it be assumed that Initiative 350 imposed a burden on racial
minorities,” it simply does not place unique politieal obstacles
in the way of racial minorities. In this case, unlike in
Hunter, the political system has not been redrawn or altered.
The authority of the State over the public school system, act-

summary affirmance in Les v. Nyguist, 318 F. Supp. 710 (WDNY 1870),
summarily aff'd, 402 U, 3, 936 (1971). As wa have often noted, however,
summary affirmanees by this Court are of little precedential force. See
Metromedia, Ine. v. San Diggo, 458 U. 8. 480, 500 (1981). A summary
affirmance “is not to be read as an adoption of the reaspning supporting the
judgment under review.” Zobel v. Williams, U, 8. : n. 13
{1982},

211 ia far from clear that in the shsence of 2 constitutional violation,
mandatory busing necessarily benefits racial minorities or that it Is even
viewed with favor by racial minorities. See Crawford v. Board of Educa-
tion of the City of Los Angefes, . 5 e n. 32 (1682). Asthe
Court indicates, the busing question is complex and is best resolved by the
political process. Anfe, at —.

Moragver, it is significant that Inftiative 350 places no Imits on volun-
tary programs or on court ordered reassipnments. It permits school dis-
tricts to order school closings for purposes of racial balance. § 28.A.26.080.
And it permits school districts to order & atudent to attend the “mext
nearest"—rather than nearest—achool to promote racial integration.
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ing through Initiative or the legislature, is plenary. Thus,
the State’s political system is not altered when it adopts for
the first time a policy, concededly within the area of its au-
thority, for the regulation of local school districts. And cer-
tainly racial minorities are not uniquely or comparatively
burdened by the State's adoption of a policy that would be
lawful if adopted by any School District in the State.

Hunter, therefore, is simply irrelevant. It is the Court
that by its decision today disrupts the normal course of State
government.” Under its unprecedented theory of a vested
constitutional right to local decisionmaking, the State appar-
ently is now forever barred from addressing the perplexing
problemis of how best to educate fairly il children in a multi-
racial society where, as in this case, the local school board has
acted flrst,"

"The Court's decision intrudes deeply inte normal State
declsionmaking, Under its holding the people of the State of Washington
apparently are forever b from developing a differant policy on manda-
tory busing where a ol District previously has adopted one of ita own.
This principle would not seem limited to the question of mandatory busing.
Thus, if the admissions committes of a State law school developed an affir-
mative action plan that came under five, the Court apparently would find it
unconstitutional for any higher authority to intervene unless that authority
traditionally dictated admissions policies. As a constitutional matter, the
Dean of the Law School, the faculty of the University as a whaole, the Uni-
versity President, the Chancellor of the University System, and the Board
of Regents might be powerless to intervene despite their greater authority
under State law,

Afver toduy's decision it is unclear whether the State may set policy in
any area of race relations where a local governmental body arguably has
done “move” than the Fourteenth Amendment requires. If local emplay-
ment or benefits are distributad on a racial basis to the benefit of racial
minorities, the State apparently may not thereafter ever intervene. In-
deed, under the Court's theory one must wonder whether—under the
Equal Protection component of the Fifth Amendment—even the Federal
Government could assert its superior authority to regulate in these areas,

“Even accepting the dubious notion that a State must demonstrate
scme past control over public schooling or race relations before now inter-
vening in thess matters, onts, at 19, the Court’s attempt to demonstrate
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v

We are not asked to deeide the wisdom of a State policy
that limits the ability of local school distriets to adopt—on
their own volition—mandatory reassignments for raecial bal-
ance. We must decide only whether the Federal Constitu-
tion permits the State to adopt such a policy. The School
Districts in this case were under no federal constitutional ob-
ligation to adopt mandatory busing. Absent such an ohliga-
tion, the State—exercizsing itz sovereign authority over all
subordinate agencies—should be free to reject this debatable
restriction on liberty. But today's decision denies this right
to a State. In this case, it deprives the State of Washington
of all opportunity to address the unresolved guestions resuit-
ing from extensive mandatory busing. The Constitution
does not dictate to the States at what level of government de-

that Initiative 350 rapresents a unique thrust by the State into theae areas
18 unpersuasive. The Court's own discussion indicates the comprehensive
character of the Btate's activity. The Common School Pravisions of the
State's Code of Laws are nearly 200 pages long, governing & broad variety
of achool matters, The State has taken seriously ita conatitutional obliga-
tion to provide public education. See Art. IX, §2: Seattle School DHatriet
v, Stats, 90 Wash. 2d 476, 518, 685 P, 2d 71, 85 (1978} 1n light of the wide
range of repulation of the publie schools by the Btate, it is wholly unclear
what degree of prior conrern or contrnl by the State would satisfy the
Court's new doctrine,

In addition to public school affairs generally, the State has taken a direet,
interest in ending racial discrimination in the schools and elsewhers, Zea
§49.60.010 e seq. Article IX, 3 1 of the State Constitution specifically pro-
hibits diserimination in public schools: *It is the paramount duty of the
state to make ample provision for the education of all children residing
within {ts borders without distinction or preference on mecount of race,
eolor, caste, ar sex.” The State Supreme Court has not interpreted this
section of the State Constitution to prohibit race conscious school assign-
ments in the shsence of 3 violation of the Fourteenth Amendment. Cf
Citizena Against Mandatory Bussing v. Polmason, B0 Wash, 2d 445, 495
P. 2d 657 (1972). But until taday’s declsion one would have thought thet the
State Court condd have rendered such a decizion without violating the Fed-
ersl Constitution,
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cisions affecting the public schools must be taken. It cer-
tainly does not strip the States of their sovereignty. It
therefore does not authorize today’s intrusion into the State's
internal structure.*

*®Ax g former school board member for many yvears, [ accept the privi-
lege of a dissenting Justice to add & personal note.  In my view, the local
school board—responsible to the people of the distriet it serves—is the
best qualified agency of a State government to make decisions affecting
education within its district. As a policy matter, 1 would not favor rever-
gal of the Seattle Board'a decizion ta axperiment with a reasonable manda- f
tary busing program, despite my own doubts as to the educational or scoial
merit of such & program. See Estes v. Medropoliiar Branches of the Dal-
las NAACP, 444 U. 8. 487, 438458 (PowELL, J., dissenting). But this
case presents 4 question, not of educstional policy or even the merits of
busing for radal integration. The question is ons of a Stats’s soversign |
authority to structure and regulate its gwn subordinate bodies,



Bupreme Qonrt of the Tunited Siniee W
Weshington, B. €. 20543

June 21, 1982

CHAMSTRE OF
JUSTICE HARRT A BLACHKMUN

MEMORANDUM TO THE CONFERENCE

Re: No. B1-9 - Washington v. Seattle School Dist. No. 1

In response to Lewis' dissent, now In print, I shall make
the following changes in the Court's opinion:

1. Footnote 17 on page 17 will be revised to read:

w17 susTICE POWELL finds Hunter completely
irrelevant, dismissing it with the conclusory statement
that 'the political system [of Washington] has not been
redrawn or altered.' Post, at 10 (emphasis in original).
But the dissent entirely faile to address the relevance
of Hunter to the reallocation of decisionmaking authority
worked by Initiative 350, The evil condemned by the
Hunter Court was not the particular political obstacle of
mandatory referenda imposed by the Akron charter
amendment; it was, rather, the comparative structural
burden placed on the political achievement of minority
interests. Thus, in Hunter, the procedures for enacting
racial legislation were modified in such a way as to
place effective control in the hands of the city-wide
electorate, Similarly here, the power to enact racial
legislation has been reallocated. In each case, the
effect of the challenged action was to redraw
decisionmaking authority over racial matters -- and only
over racial matters -- in such a way as to place
comparative burdens on minorities. While JUSTICE POWELL
and the United States find it crucial that the proponents
of integrated schools remain free to use Washington's
initiative system to further their ends, that was true in
Hunter as well: proponents of ocpen housing were not
barred from invoking Akron's initiative procedures to
repeal the charter amendment, or to enact fair housing
legislation of their own. It surely is an excessively
formal exercise, then, to argue that the procedural
revislons at issue in Bunter imposed special burdens on
minorities, but that the selective allocation of
decisionmaking authority worked by Initiative 350 does
not erect comparable political obstacles. Indeed, Hunter
would have been wvirtually identical to this case had the
Akron charter amendment simply barred the city council
from passing any fair housing ordinance, as Initiative
350 forbids the use of virtually all mandatory
desegregation strategies. Surely, however, Hunter would
not have come out the other way had the charter amendment



Page 2.

made no provision for the passage of fair housing
legislation, instead of subjecting such legislation to
ratification by referendum.

"The United States also would note that Initiative
350's 'modification of state policy [was] not the result
of any unusual political procedure,' Brief for the United .
States 30, for initiatives and referenda are often used
by the Washington electorate. But that observation
hardly serves to distinguish this case from Hunter, since
the fair housing charter amendment was added through the

unexceptional use of Akron's initiative procedure. See N
393 U.8., at 387."

2, At the end of the penultimate sentence of the full
paragraph on page 18, following "393," I shall drop a footnote
(new 18) reading as follows:

"l18pespite the force with which it is written, then,

JUSTICE POWELL's essay on 'the heretofore unguestioned

right of a State to structure the decisionmaking

authority of its government,' post, at 6 -- as well as

his observations on a State's right to repeal programs

designed to eliminate de facto segregation -- is largely

beslde the point. The State'g?éﬁge; has been 4/7—",-

questioned at any point during this litigation. The

single narrow questjion before us ls whether the State has s
““exerclced 1S nwf in_such a way a§ to place special, cordd

and therelfore Impermrg_;]'fsreﬂ'— burdens on minority P

interests.”
LAl and
3. On page 22, following the citation of Lee v. Nyquist, %

in the fifth line, I shall add the following footnote (to be;dhﬂﬂlrr
numbered 23): E

"23rhroughout his dissent, JUSTICE POWELL insists
that the Court has created a 'vested constitutlional right
to local decisionmaking,' post, at 11, that under our
helding 'the people of the State of Washington apparently
are forever barred from developling a different policy on
mandatory busing where a School District previously has
adopted one of its own,' id., at 11, n.13, and that
today's decision somehow raises doubts about 'the
authority of a State to abollish school boards
altogether.' 1Id., at 11l. See also id., at 8, and at 11,
n.l4, These statements evidence a basic misunderstanding
of our decision. Our analysjs vests no_rights, and has }
nothing to do with whether schoo a action predates
that taken by the State. Instead, what we find

oh-;iectioneh;l_,g about Initiative 350 is thE& comparative =

burden imposes on minority participation in the
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way in which it structures the procese of declisicnmaking.
It is evident, then, that the horribles paraded by the
dissent, post, at 11, n.1l3 -- which have nothing to do
with the ability of minorities to participate in the
process of self-government -- are entirely unrelated to

this case. It is egually clear, as we have noted at
several points in our opinion,

that the State remains _
free to vest all decisionmaking power in state officials, ] }W‘
or to remove authority from local school boards In a

race-neutral manner."

political process -- that is, the racial nature of the I “T

4, On page 26, I shall modify the final sentence of the
full paragraph to read:

"And legislation of the kind challenged in Hunter
similarly falls into an inherently suspect category."

5. On page 27, following the second full sentence after
the words "based on race," I shall add a footnote (to be
numbered 29) reading as follows:

w29mhyg we do not hold, as the dissent implies,

ost, at 7, that the G5State's attempt to repeal a
desegregation program creates a racial classification,
while 'identical action' by the Seattle School Board does
not. It is the State's race-consclous restructuring of

its decisionmaking process that i1s impermissible, not the
simple repeal of the Seattle Plan."

Other footnotes would be renumbered accordingly.

A

-\--r"'"""-__“



Supreme Qonrt of He Hirited Stutes
Washington, B. €. 20543

JUSTICE WILLIAM H. REMNQUIST \/

June 21, 1982

Re: No. Bl-9 Washington v. Seattle School Dist. #1

Dear Lewis:
Please join me in your dissent.

Sincerely,

Justice Powell

cc: The Conference



June 23, 1982

81-9 Washington v. Seattle Bchool District

Dear Harry:

In view of the additions made in your opinion for
the Court, I will add - in response - the two notes I now
circulate,

Sincerely,

Justice Blackmun
1fp/as

cc: The Conference



= Supreme Qourt of e Hrrited Stat::
Washington, B. €. 20513

CHAMBERS OF
JUSTICE LEWIS FE POWELL, JR.

June 23, 1982

81-9 Washington v. Seattle School District

Dear Harry:

In view of the additions made in yocur opinion for
the Court, I will add - in response -~ the two notes I now
circulate.

Sincerely,

Justice Blackmun
1fp/ss

cc: The Conference



The following two footnotes will be added to my
dissenting opinion in Washington v. Seattle School
District No. 1--81-9.

Add as new footnote 13 at page l1ll:

The Court repeatedly states that the effect of
Initiative 350 is "to redraw decisionmaking authority over
racial mmaters--and only over racial matters--in such a
way as to place comparative burdens on minorities." Ante,
at , n. 17 (emphasis added). But the decision by the
State to exercise its authority over the schools and over
racial matters in the schools does not place a comparative
burden on racial minorities. In Hunter, as we have
understood it, "fair housing legislation alone was subiect
to an automatic referendum requirement." Gordon v. Lance,
403 U.S. 1, 5 (1971} (emphasis added). By contrast,
Initiative 350 merely places mandatory busing among the
much larger group of matters--covering race relations,
administration of the schools, and a variety of other
matters--addressed at the BState level. See note
infra. Racial minorities, if indeed they are burdened Ey
Initiative 350, are not comparatively burdened. 1In this
respect, they are in the same position as any other group
of persons who are disadvantaged by regulations drawn at
the State level.

Add at page 12, as a new footnote 15:

15, Responding to this dissent, the Court
denies that its opinion limits the authority of the people
of the State of Washington and the Legislature to contrel
or regulate school boards. It futher states that "the
State remains free toc wvest all decislonmaklng power in
state officials, or to remove authority from lodal school
boards in a race-neutral manner." Ante, at r Ne 23,
These are puzzling statements that seem entirely at odds
with much of the text of the Court's opinion. It will be
surprising if officials of the State of Washington--with
the one exception mentioned below--will have any clear
idea as to what the State now lawfully may do.




The Court does say that "[i}lt is the BState's
race-conscious restructuring of its decisionmaking process
that is imee:misslble, not the simple repeal of the
Seattle plan®, Ante, at s N. 29. Apparently the Court
is saying that, despite what else may be said In its

inion, the people of the BState--or the State
egislature--may repeal the Seattle plan, even though
neither the people nor the legislature wvalidly may
prescribe statewide standards. I perceive no logic in--
and certalnly no constitutional basls for--a distinction
between repealing the Seattle plan of mandatory busing and
establishing a statewide policy to the same effect., The
people of a State have far greater interest in the general
problems associated with compelled busing for purpose of
integration than in the plan of a single school board.

e e e e R e e i ol e N S I Sl e






Sapreme Qonrt of the Huited Siates
Waslington. B. §. 20533

CHAMBERS OF
JUSTICE HARRY A BLACHKMLUN

June 24, 1982

Re: No. B1-9 Washington v. Seattle School District No. 1

Dear Lewis:

I shall have no further response to your footnote addi-
tion in this case. Therefore, it is ready toc come down with
Crawford.

Sincerely,

£

e

Justice Powell

cc: The Chief Justice
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dfl 03/23/82

To: Justice Powell
From: David
Re: The Busing Cases: Nes., B81-9; 81-38

I have thought a bit more about these cases after
our discussion of yesterday. The Washington case is the more

difficult of the two--because of Hunter v. Erikson. Ewven so,

I think Hunter can be readily distinguished for two reasons:

3 By contrast to Hunter, the busing limitation

imposes no special burden on a minority.

The essential point here is that busing, unlike
fair-housing 1legislation, 1is not necessarily beneficial te
minority students. In the case of de jure segregation busing
may be needed to remove the stigma of official discrimination.
Even here your opinions have noted the risks posed by busing
to desegregation itself as well as to other goals. Qutside
the context of de fjure segregation, the dangers posed by
busing would seem even more pressing because not balanced by
the desire to remove the taint of officlal action. As you
have noted it is not always clear what interest the
busing/integration cases seek to protect. When there has not

been a fourteenth amendment violation, mandatory busing



presumably seeks to expose students to the benefits of
integration. But these benefits are open to black and white

alike. A decision to cease busing in this circumstance

"hurts" blacks and whites both--both are deprived of the
benefits of integrated education. Similarly, both are helped

by being assigned to closer schools.

I1X. By contrast to Hunter, there has been no

radical restructuring of the political process.

In at least three ways the Washingto Initiative does
not appear to have placed any unusual cbstacle in the way of
minority groups. First, the Initiative process is itself a
well established mode of legislation in Washington. The
process was not altered in this case; 1t was merely used.
Second, the state retains a certain amount of control over the
operation of the schools. It appears from the state's brief
that most =school decisions are made at the state level.
Third, I would assume that many decisions pertaining to racial
matters are made at the state level. Finally, there has been

no change in procedure akin to the Hunter situation.

I think that James v. Valtierra, 402 ©D.5. 137

{1971) , has some bearing on this argument. That case involved
Article XXXIV of the state constitution which provided that no

low-rent housing project could be developed by a state public



body untll the project was approved by a majority of those
voting at a community election. A 3-judge court found that
the Article violated the 14th Amendment on the Hunter
principle. This Court reversed. The Court found first that
the Article was racially neutral: "The Article redquires
referendum approval for any low-rent public housing project,
not only for projects which will be occupied by a racial
minority." Second, "California's entire history demonstrates
the repeated use of referendums to give citizens a voice on
questions of public policy.... A lawmaking procedure that
'disadvantages' a particular group does not always deny edqual
protection." Finally, "an examination of California law
reveals that persons advocating low-income housing have not
been singled out for mandatory referendums while no other
group must face that obstacle. Mandatory referendums are
reequired for approval of state constitutional amendments"

etc.,

I suppose it can be argued that the Washington plan
does neot fall under Valtierra because it is not "racially
neutral.”™ But I think it can be said that although the
Initiative may--in effect--prohibit busing for racial
integration, this does not mean that it is not "racially
nautral.” The benefits and burdens of busing in the setting
of de facto segregation presumably fall equally upon blacks

and whites alike.



4,

There seems to be a continuum of governmental action

from Hunter to Valtierra. I think that this Iniltiative is on

the Vvaltierra side of the line,



1 eachers Who L.ost JODbS because Or inace

By WaLTER Brang

Last year, 1 introduced an article on
this page with the statement: “'Sevenleen
yvears apo Congress set oul (o elimimate
discrimination In the workpiace. To accom-
plish this, it enacted the Civil Rights Act of
1964, Title VII of which declares it 1o be
umlawiul for an empioyer ‘o (ail or melgse
o hire or 1o discharge any individual . ..
berguse of such individaal's race, color, re-
ligdon, sex, or nalonal orlgin.' " (“The
Cirler Agreement Thal Creates Racial
Quotns.” Feb. 5, 1081.) Presumably, hiring
antl firing were now to be done on a noo-
discriminatary basls.

The occaslon for Lbe article was a con-
senl decroe, approved @ month earlier by 4
federal judge. according to which Lhe gov-
prnmenl agreed o strap an apliiude test
psed to screen appileants for clvll service
jobs. The {est was sald 1o be discrimina-
tory because too fow Hacks and Hispanics
managed (o pass ., and very lew with
scores high enough Lo insure Lheir being
emptoyed. In place of the test, the govern-
ment agreed to inaugurate what in eflect is
a racial guota system. S0 much lor hiting
on & nondiscriminalory basis. What aboul
firing=?

This past February, even as (he press
was excorfating lhe Reagan administration
for Ialling to mave swiltly on the affirma-
Uve-action froni, the L5, Coort of Appeals
In Hoston atfirmed an order discharging
aver (00 of Boston's public scheal teachers
slely becauce of their race,

They were while; or more precisely,
they were nod black. They were also len-
ured professionals with an average of 10
years senlority and working under & con
{ract—part of a yalid collective bargalning
agreement—specilying that, @ (he evenl
reductions in force became pecessary. they
would be discharged In reverse order of
sepiority. Excepl insofar as i howored this
senlority: principle In the selection of the
whiles to be daid off, the Boston school
commitiée violated this contract. Mo black
[2achers, however junlor, wers laid off; in-
deed, doring . this same period, 15 blacks
were newly hired. So much for discharging
on a nondiscriminatory basis,

Hiring on a One-lor-One Basis

This mass layoll of teachers is ihe lat-
est eplsode in the Boston public scheol ori-
55 ihat began, or, at least, thal came o
the attention of a wider-than-Beston puldic.
in 1874 when Judge W. Arthur Garrity of
the L& District Couri ruled (hal Boston

| wis metintalning n dusl schogl syatem, one

for whites and one for blacks. The [ollow-
ing year, having determined there wos ra-
clal discrimination nol only {n pupkl assipo-
ment but in facufty and stafl hiring and as-
gignment, Judpe Garrity ordersd the city
{o hire teachets on & one-for-one basis wntil
the proporiion of black teachers reached
2¥% (thus approximaling the proporilon of
Blacks in the city) amd o pUrsie a pelicy
of affirmative recrijtiment of black teach-
ers until that flgure reached 2%, By early
1971, the prupertlon of black teachers had
reached 19.00%.

Meanwhile, and thanks in large part (0
Judge Garrily's desegregation orders, he

tutional violatlons; the Constitutlon ha.ﬁ supporting the argument.” Ther
been violated by the Boston school commit® be such evidence. but [ so, W
tee when it miajnlained the dual schoof sys- . Appeals didn’l bother Lo polnt O
tem. Then. too, the biack teachers whol'l conscious remedies have Appa
benefited from the layoff plan bad never ~ -come 50 much a part of our [
been viotims of hiring diserimination; {0 dence of thelr efficacy is T
anything, having been hired unden, the, » quired.

quota sysfem, many of them were the bens. & Taachers' Union Is Appealin

eficiaries of reverse discrimination, By
what right should they, In the [ace of!aw culﬁ&ﬂﬂcniﬁshhfmﬁg
nondiscriminalony contracl, be preferred

o more: raclally based entiflemen
gl the expense of teachers who had dope fid .
wrongz to them or (o0 anyone else? the eonsent decree created a rac)

1 entitlement  to (edetal  jobs,
The ynion asked (his guestion i the a;m- amendesd Voting Rights Mm
peals court and was told thatit did nol Uy aeted by Congress, will create

These court orders pit

heart of trade unranism,

black worker against white
worker in a matter that is vital to their lives. By abro-

gating the principle of seniority, they

v based entitiement 1o represental

SIS nartion (o population, 50 we now

cially based entilement to job

4 jone that supersedes a job-setun

, _ ment negoliated by & unton on b
sinke at the j members of all races.

. Nolonger could Martin Luthe!

# o thal “Megyoes are almost entire

proportion of while studenls in Boston's
public sehools, 61%: In 1971-72, had fallen Lo
approxbmately ¥%. And public school en-
roliment iselfl had experienced 3 steady
and severe decline.

The =chools also faced a [fscal crlsis,
brought on in part by Lhe taxpayers' reyoll
that culminated in the passage of Proposi-
Uon 2%. The five-person achool comimittee
(now Lthree whites and two blacks) ficed
the prospect of having to reduge the num-
ber of leachers, It also had 1o declde
whether (0 respecl the contract with the
Boston Teachers Unlon or obey the court's
order Lo reach—and, presamably, mainiain
—{hat 2% quota of black teachers. IU de:
cided to obey the courl order. and. to the
surprise of no one, Judge Garrily approved
Lhis declsion. {Untypically. but gracipusly,
he permilled the schon! commities Lempo-
rarily o suspend 115 efforls (o recrulf black
teachers untfl their proporton reached
25%.) It was Judge Garrily’s approval of
this layoll plan thal the Court of Appeals
affirmed last Feb, 17. 50 Il came about
that, the contract notwithstanding, teach-
ers were discharged on a racial basis,

To say the least, thal contract did not
fipure promicently in Judge Camphell’s
opinion for the Court of Appeals; be dis
posed of It 1n a brief foolnoke. The conlract,
he sald, cannot *'bar a federa] court from
granting elfective rellef for comstilutionl
vintatlons.” And Lhat was that. Of course,
nelther the discharged teachers nor he
union had been respansible for any constl-

- ;o Ing people [whose| needs are ide
derstand the nature of the case. The Courl [abor's needs.” Thess court ¢
of Appeals said this was nol a case pitting. .. black worker agalnst white wo
white leacher against black teacher; [t was matler that is vital 1o their live
2 cnse brought by Glack school childrems  abrogating the principle of seni
aginst the school board. Judge Garrity's, " strike at the heart of {rade
origlnal order requiring the school board tnﬂ'f which is why the leachers' union
hire black (eachers—now interpreled (oes ing the case to the Sopreme Cowt
furbid their being fired—was lssued pol to'" = 11 bears repealing, however,
protect them, but, rather, to protect ﬂw case belng appealed is, formally
back children. The hiring and [iring ar<e s school segregation case and not a

ders were “designed to make the children®

whiale, tn vindicate their rights, and that |-

indeed their effect.” It was not a guestion-

of preferring black teachers over white

teachers who, admittedly, had done no
wrong: it was a question of chserving a

ment discriminalion case, which
explalns: why Title Y11 of the
Rights Acl does not fgure in L |
ton Tezchers Union were alsa o |
VIl action agalnst the Boston sc
mittee and on behall of the white
who are the aggrieved parties

contract or of benefitlng the drildmn—vin}ﬂ
dicating their rights and making Lhem
“whole'—and a labor contract cowld not
staud in the way of action that benefits,
children who had been deprived of consti-
tutional rights. ko
1t seemns impartant to know whether the,
'children have been benefited by Judge;,
Garrity's orders. The children were (o bey
made “whale" through Lheir attendance aty
noasegregated schools—an idea one can-
readily aceept—and by belng [Aught by an
Integrated faculty, a [zenlby 2l leasl 0%
biack. Such & facully, said the Courl of A
peals, "provides black studenis with role’s s vaplidate Lhe system. 34, a5 1
models.” This jdea may have some vallds . unlon might yet win on this kssue.
ity. bul when the Eeston school commillteg, | language ought to carry some w
uzed it back in 1974 1o defend ils assign-  our judges:
ment of blazk teachers (o mostly black
schoals, Judpe Garrily rejectsd I *“The
record,” he snid, "is barren of evidence”

discrimination fssue could be
faced. Il Lhe case were 0 veac
preme Court, the ualon might ey
There is, afler all, A section of
. thal permits employers to apphy
“ponditions of employment pure
hona fide seniovity or merit syste
A few wecks ago, In a case
this provision, the Supreme Cour
senlopity system against the ch
while raclally nentral in its terrm;
discriminatory impact. That
Courl ruled 54, is not afone soflic

Mr. Berns s qcresident scho
. American Enterprise Institufr.
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Supreme Gonrt of the Mnited Statrs
Waslington. B. §. 20543

CHAMBERE OF
THE CHIEF JUSTICE

April 2, 1982

Re: No. 81-9 - Washington v. Seattle School Distriet
No. 1

Dear Lewls:
Would you be disposed to take on a dissent in

this case?

Regards,

Justice Powell

ecc: Justice Rehnquist
Justice 0'Connor



Supreme Qonrt of He Virited States
Washington, B. . 20543

CHAMBERI QF
JUSTICE We. J, BRENNAN, JR. April 2, 1982

RE: No. B1-9 Washington v, Seattle School District
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Deqp]te these efforts, the District in 1977 eame under in-

creaging pressure“to accelerate its program of desegrega-
tiuﬁf% In response, the District’s Board of Directors {School

Board) enacted a resolution defining “racial imbalance” as
“the situation that exists when the combined minority stu-
dent enrollment in a school exceeds the districtwide com-
bined average by 20 percentage points, provided that the sip-
E]wirﬂ%};%ﬂlfﬂwt i) ) ok n%—gglﬂ-i‘%lwﬁgdjﬂ
percent of the student body.,” 473 F. Supp. 596, 1006 (WD
Wash. 1979). The Distriet resolved to eliminate all such im-
balance from the Seattle public schools by the beginning of
the 1979-1980 academic year.*

In September 1977, the Distriet implemented a “magnet”
program, designed to alleviate racial isolation by enhancing
educational offerings at certain schools, thereby encouraging
voluntary student transfers. A “disproportionate amount of
the overall movement” inspired by the program was under-
taken by Negro students, however, id., at 1006, and racial
imbalance in the Seattle schools was found to have actually
increased between the 1970-1971 and 1977-1978 academic
yvears. The District therefore concluded that mandatory re-

- e ——

1878],

! Beveral community organizations threatened legal action if the District
did not initiate & more effective integration effort, while the Mavor of Sent-
tle and a number of community leaders, by letter dated May 20. 1977,
urged the Distriet to adopt “g definition of racial isolation and measurable
gorls leading to the elimination of racial isolation in the Seattle Publie
Sehools prier to & Court ordered and mandated desegregation remedy.”
App. 138,

*The District Court found that the actions of the School Board were
prompted by ita members’ “desire to ward off threatened litigation, their
desire to prevent the threatened loss of federal funds, their gesire to Te-
lieve the black students of the disproportionate burden which they had
borne in the voluntary efforts to balance the schoolz racially and their per-
eeption that racial belance in the schools promotes the attainment of equal
educational opportunity and is beneficial in the preparation of all etudents
for demoeratic eitizenship regardless of their race.” 473 F. Bupp., at 1007.
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assignment of students was necessary if racial isolation in its
echools was to be eliminated. Accordingly, in h 1978,
the School Board enacted the so-called “Seattle Plan> for de-
segregation. The plan, which makes exfensive use of busing
and mandatory reassignments, desegregates elementary
schools by “pairing” and “triading” predominantly minority
with predominantly white attendance areas, and by basing
student assignments on attendance zones rather than on
race. The racial makeup of secondary schoolz is moderated
by “feeding” them from the desegregated elementary
schools. App. 142-143. The District represents that the
plan results in the reassignment of roughly equal numbers of
white and minority students, and allows most students to
spend roughly half of their academic careers attending a
school near their homes. Brief for Appellee Seattle School
District 5.

The desegregation program, implemented in the 1978-1979%
academic vear, apparently was effective: the District Court
found that the Seattle Plan “has substantially reduced the
number of racially imbalanced schools in the district and has
substantially reduced the percentage of minority students in
those schools which remain racially imbalanced.” 473 F.
Supp., at 1007,

B

In late 1977, shortly before the Seattle Plan was formally
adopted by the Distriet, a number of Seattle residents who
opposed the desegregation strategies being discussed by the
School Board formed an organization called the Citizens for
Voluntary Integration Committee (CiVIC). This organiza-
tion, which the District Court found “was formed because of
its founders’ opposition to The Seattle Plan," 473 F. Supp., at
1007, attempted to enmjoin implementation of the Board's
mandatory desegregation program though litigation in state
court; when these efforts failed, CiVIC drafted a statewide
initiative designed to terminate the use nmtnry busing

Tteasidlatsry

MW

-}V

Forwel, BC
W)M
ot EJSfodrciterin
Lo S_eartle
loker,

By -afted

Fla. Duihiy bis



El-8—DPINION
4 WASHINGTON ¢ SEATTLE SCHOOL DISTRICT NO. 1

for purposes of racial integration.! This proposal, known as
Initiative 350, provided that “no school board . . . shall di-
rectly or indirectly require any student to attend a school
other than the school which is geographically nearest or next
nearest the student’s place of residence . . . and which offers
the course of study pursued by such student, ...” See
Wash. Rev. Code §28A.26.010 (1981)." The initiative then
set out, however, a number of broad exceptions to this re-
quirement: a student Mm his neighbor-
hood SEE@ he “requires special education, care or guid-
ance,” okt “there are health or safety hazards, either natural
or man made, or physical barriers or obstacles . . . between
the student’s plage of residence and the nearest or next
nearest school,” @#1f “the school nearest or next nearest to
his place of residence is unfit or inadequate because of aver-
crowding, unsafe conditions or lack of physical facilities.”
See ibid. Initiative 350 also specifically proscribed use of
"seven“enumerated methods of “indirec[t)” student assign-
ment—among them the vedefinition of attendance zones, the
pairing of schools, and the use of “feeder” schools—that are a
part of the Seattle Plan, See §28A.26.080. The initiative
envisioned busing for racial purposes in only one circum-
stance: it did pot purport to “prevent any court of competent
juﬁsdietmﬁmn constititional 1ssnes relating to
the public schnm%ﬁ.‘zmwj
Bt

*Waehington's Constitution reservez to the pecple of the State “the
power to propose hills, laws, and to enact or veject the same at the polls,
independent of the legislature.” Wash. Const. Ax, I1, §1. Such initia-
tives are placed on the ballot upon the petition of B% of the State's voters
registered and voting for governor at the last preceding regular guberna-
torial election. $1(a). 1f passed by the electorate, an initiative may not
be repealed by the state legislature for two years, although it may be
amended within two vears by a vote of two-thirdz of each house of the leg-
islature, §41. See penerally Comment, Judicial Review of Laws En-
aeted by Popular Vote, 55 Wash, L. Rev. 175 (189%),

*The text of Initiative 350 1s now codified as Wash. Rev. Code
#8 28A 26, 010-284 26,900 (19817,

%&M _}’_S"D
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Its proponents placed Initiative 350 on the Washington bal-
lot for the November 1978 general election. During the en-
suing campaign, the District Court eoncluded, the leadership
©f CiVIC “gcted legally and responsibly,” and did not address
“its appeals to the racial biases of the voters.” T3 F, Supp.,
at “TO09—ATt Yhe =ame time, however, the court’s findings
demonstrate that the initiative was directed solely at deseg-
regative busing in general, and at the Seattle Plan in particu-
lar. Thus, “[elxcept for the assignment of students to effect
racial balancing, the drafters of Initiative 350 sttempted to
preserve to school districts the maximum flexibility in the as-
signment of students,” id., at 1008, and “[elxcept for racially-
balancing purposes” the initiative “permits local school dis-
tricts to assign students other than to their nearest or next
nearest schools for most, if not all, of the major reasons for
which students are at present asgigned to schools other than
their nearest or next nearest schools."” [d., at 1010." In
campaigning for the measure, CiVIC officials accurately rep-
resented that its passage would result in “no loss of school
distriet flexibility other than in busing for desegregation pur-
poses,” id., at 1008, and it is evident that the campaign fo-
cused almost exclusively on the wizdom of “forced busing” for
integration. See id., at 1009.

On November 8, 1978, two months after the Seattle Plan
went into effect, Initiative 350 passed by a substantial mar-
gin, drawing almost 66% of the vote statewide. The
initative failed to attract majority support in two state legis-
lative districts, both in Seattle. In the city as a whole, how-
ever, the initiative passed with some 61% of the vote.
Within the month, the District, together with the Tacoma
and Pasco school districts,” initiated this suit against the

*At the beginning of the 1975-1978 academic year, approximately
300,000 of the T6%,040 students enrclled in Washington’s publie schools
were bused to school. Ninety-five percent of these students were trans-
ported for reasons unrelaled to race, 419 F. Supp.. at 1002,

"Along with Seattle, Tacoma School District No. 10 and Pasco School
District No. 1 are the only districts in the State of Washington with com-
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State in United States District Court for the Western Dis-
trict of Washington, challenging the constitutionality of Ini-
tiative 350 under the Equal Protection Clause of the Four-
teenth Amendment. The United States and several
community organizations intervened in support of the Dis-
triet*; CiVIC intervened on behalf of the defendants.

After a nine-day trial, the Distriet Court made extensive
and detailed findings of fact.— The court determined that
“[t]hose Seattle §¢hools which are most crowded are located
in those areas of the city where the preponderance of minor-
ity families live." 473 F. Supp., at 1001. Yet the court
found that Initiative 350, if implemented, “will prevent the
racial balancing of a significant number of Seattle schools and
will cause the school syetem to become more raciallvy imbal-
apged than it presently is,” “will make it impossible Tor Ta-
coma schools to maintain their present racial balance,” and
will make “doubtful” the prospects for integration of the
Pasco schools. Id., at 1010; see id., at 1001, 1011. Except
for desegregative busing, however, the court found that "al-
most all of the busing of students currently taking place in

prehensive integration programs, and therefore the three are the only dis-
tricts affected by Initiative 350, See 473 F. Supp., at 1009, Since 1965,
Fasco has made use of school closures and & mandatory busing program to
overcome the racial isolation cansed by segregated housing patterns; if stu-
dents attended the schools nearest their homes, three of Paseo’s seven ele-
mentary schools would have a primarily white and three a primarily minor-
ity student body. Td., st 1002-1008. The Tacoma school district has
made use of schoo] closures, racially controlled enrollment at magnet
schools, and voluntary transfers—though not mandatory busing—to ep-
hance racial balance in its schools, Id., at 1003-1004.

" Several of the intervenor plaintiffs also alleged that the Distriet had en-
gaged in de jure segregation, and therefore wae operating an unconstitu-
tional dual school system. The Distriet Court therefore bifurcated the liti-
gation, first addreszing the constitutionality of Initintive 350, Becapze of
the court’s conclusions on that question, the allegations of de jire segrega-
tion did not go to trial and have not been addressed by the Distriet Court op
by the Court of Appeals.

M%-u-c,

A
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[Washington] is pemﬁtt% by !%h\‘e 350." Id., at 1010,
And while the cou that . . . is a factor in

the opposition to the 'busing’ of students to obtain racial bal-

ance,” id., at 1001, it also fgund that voters y oved to
sggl;ﬂ;*%ﬂﬁ@@&mwmg 5o that “(
is 1mpossible to ascertain all of those reasons [olr to deter-
mine the relative impact of those reasons upon the elector-

ate.” Id., at 1010.
The District Court then held Initiative 350 unconstitu-

tional, for MMW he court first con-
cluded that the initiative es d ible racial
, in violation of Huuter v. Erickson, 393 U. S.

H-EE (1969), and Lee v. Nyquist, 318 F. Supp. 710 (WDNY
1970) (three-judge court), summarily affd, 402 U. S. 935
(1971), “because it permits busing for non-racial reasons but
forbids it for racial re " 473 F. Supp., at 1012. The
murt next held Initia invalid because “ﬁg@lv_dis»

was one of the factors which motivated
H the conm%un l% adoption of the initisgive.” Id., at 1013."

Finally, the District Court reasoned nitiative 350 was
HW. because in the absence of a
court order it even school boards that had engaged in
de jure segregation from taking steps to foster integration.”

*The Distriet Court acknowledged that it was impossible to determine
whether the supporters of Initiative 850 “subjectively [had] & racially dis-
criminatory intent or purpose,” because “{ajs to that subjective intent the
secret ballot raises an impenetrable barrier.” 473 F. Supp., at 1014. The
court looked instead to objective factors, noting that it “marked [a] depar-
ture from the norm , , , for the sutonomy of school boards to be restricted
relative to the assignment of students,” and that it marked a similar “de-
parture from the procedural norm” for “an administrative decision of a
subordinate local unit of government . . . [to be] overridden in a statewide
initiative." Id., at 1016. ‘These factors, when coupled with the *racially
disproportionate impact of the initiative,” its “historieal background.” and
“the sequence of events leading to its adoption,” were found to demon-
etrate that & “racially discriminatory intent or purpose was at least one
motivating factor in the adoption of the initiative.” Jbid.

"The Distriet Court noted that school boards that had practiced de jure
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Id., at 1016. The court permanently enjoined implementa-
tion of the initiative's restrictions,

On the merits, a divided panel of the United States Court
of Appeals for the Ninth Cireuit affirmed, relying entirely on
the District Court's first rationale. 633 F. 2d 1338 (1980)."
By subjecting desegregative student assignments to unique
treatment, the Court of Appeals concluded, Initiative 350
“both creates a constitutionally-suspect racial classification
and radically restructures the political process of Washington
by allowing a state-wide majority to usurp traditional Jocal
authority over local school board educational policies,” 633
F. 2d, at 1344, In doing so, the court continued, the initia-
tive “removefs] from local school boards their existing au-
thority, and in large part their capability, to enact programs
designed to desegregate the schools.” [d., at 1346 (emphasis
in original; citation omitted). The court found such & result
contrary to the principles of Hunter v, Evickson, supra, and

ngT?@%ﬂﬂi‘p‘hﬂﬂhﬁﬂ‘i‘Eﬁhﬁﬂ‘ﬁgad that the
issue would be a different one had a successor school board

attempted to rescind the Seattle Plan, Here, however, “a
different governmental body—the state-wide electorate—re-
seinded a policy voluntarily enacted by locally elected school
boards already subject to local political contrel,” 633 F. 2d,
at 1346.“

segregation are under an affirmative obligation to eliminate the effects of
that practice. 473 F. Bupp., at 1016. See Colwmbus Board of Education
v, Pewick, 443 U, S. 449, 468458 (1878).

4The Court of Appeals therefore did not address the Distriet Court's al-
ternative finding that Initiative 3560 had been sdopted for discriminatory
reasons, or its conclusion that the initiative wae overbroad, 633 F. 2d, at
1342,

® After the decision on the merits, the Distriet Court had declined to
award attorney’s fees to the plaintiff school districts because the districts
are state-funded entities. App. to Jurls, Statement C-1. The Court of
Appeals reversed on this issue, concloding that the District Court had
sbused its discretion in denying fees. The Court of Appeals determined
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The Btate appealed to this Court. We noted probable ju-

risdiction to address an issue of significance to our Nation's

gystem of education. —— U, 8. — (1981).
II

A

The Equal Protection Clause of the Fourteenth Amend-
ment guarantees racial minorities the right to full participa-
tion in the political life of the community. It is beyond dis-
pute, of course, that given racial or ethnic groups may not be
denied the franchise, or have the value of their vote inten-
tionally diluted. See White v. Kegeater, 412 U. 8. 755
(1973); Nixon v. Herndon, 273 U, 8. 536 (1827). But the
Fourteenth Amendment also reaches “a political structure
that treats all individuals as equals,” Mobile v. Bolden, 446
U. 8. 55, 84 (1980) (STEVENS, J., concurring in the judg-
ment), yet more subtly distorts governmental processes in
such a way as to place special burdens on the ability of minor-
ity groups to achieve beneficial legislation.
~ This principle received its clearest expresion in Hunter v.
Erickson, supra, a case that involved attempts to overturn
antidigserimination legislation in Akron, Ohio. The Akron
city council, pursuant to its ordinary legislative processes,
had enacted a fair housing ordinance. In response, the loeal
citizenry, using an established referendum procedure, see
393 U. B., at 3980, and n. 6, 393-394, and n. — (Harlan, J.,
concurring), amended the city charter to provide that ordi-
nances regulating real estate transactions “on the basis of
race, color, religion, national origin or ancestry must firat be
approved by a majority of the electors voting on the question

that the school districts fell within the language of the attorney's fees stat-
utes, 42 U, 8, C. §1988 and 20 U. 8. C. § 2205, see n. 28, infro, and it res-
soned that “[a]s long as g publicly-funded organization advances important
constitutional values, it is eligible for fees under the statutes.” 633 F. 24,
at 1345.
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at a2 regular or general election before said ordinance shall be
effective,” Id., at 357, This action “not only suspended the
operation of the existing ordinance forbidding housing dis-
crimination, but also required the approval of the electors be-
fore any future {fair housing] ordinance could take effect.”
fd., at 389-390. In essence, the amendment changed the re-
quirements for the adoption of one type of local legislation: to
enact an ordinance barring housing discrimination on the
basis or race or religion, proponents had to obtain the ap-
proval of the city council and of a majority of the voters city-
wide. To enact an ordinance preventing housing diserimina-
tion on other grounds, or to enact any other type of housing
ordinance, proponents needed the support of only the city
couneil.

In striking down the charter amendment, the Hunfer
Court recognized that, on its face, the provision “draws no
distinetions among racial and religions groups.” 393 U. 8.,
at 390, But it did differentiate “between those groups who
sought the law's protection against racial , . . diseriminations
in the sale and rental of real estate and those who sought to
regulate real property transactions in the pursuit of other
ends,” ibid., thus “dizadvantag{ing] thoge who would benefit
from laws barring racial . . . discriminations as against those
who would bar other discriminations or who would otherwise
regulate the real estate market in their favor.” [d., at 391,
In “reality,” the burden imposed by such an arrangement
necessarily “falls on the minority. The majority needs no
protection against discrimination and if it did, a referendum
might be bothersome but no more than that." Ibid. In ef-
fect, then, the charter amendment served as an “explicitly
racial classification treating racial housing matters differ-
ently fvom Gther Facial and Housing Thatters.” Id., at 389,
miMﬁmﬂ%ﬁﬁ&nny suspect: “the
State may no more disadvantage any particular group by
making it more difficult to enact legislation in its behalf than
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it may dilute any person's vote or give any group a smaller
representation than another of comparable size." Id., at 383
(emphasis added).

Lee v. Nyquist, 318 F. Supp. 710 (WDNY 1970) (three-
judge court), offers an application of the Hunfer doctrine in a
setting strikingly sgﬁq’ ilar to the one now before us. That
case involved the New York education system, which made
use of both elected and appointed school boards and which
conferred extensive authority on state education officials.
In an effort to eliminate de facto segregation in New York's
schools, those officials had directed the city of Buffalo—a
municipality with an appointed school board—to implement
an integration plan, While these developments were pro-
ceeding, however, the New York Legislature enacted a stat-
ute barring state education officials and appointed—though
not elected—school boarde from “assign(ing] or compell[ing]
[students] to attend any school on account of race . . . or for
the purpose of achieving [racial] equality in attendance . . . at
any school.” 318 F. Supp., at 712,

Applying Hunter, the three-judge Distriet Court invali-
dated the statute, noting that under the provision “{tlhe
Commissioner [of Education] and local appointed officials are
prohibited from acting in [student assignment] matters only
whete racial criteria are involved.” Id., at 719. In the
court's view, the statute therefore “place(d) burdens on the
implementation of educational policies designed to deal with
race on the local level” by “treating educational matters in-
volving racial criteria differently from other educational mat-
ters and making it more difficult to deal with racial imbalance
in the public schools.” Id., at 719 {(emphasis in original).
This drew an impermissible distinetion “between the treat-
ment of problems involving racial matters and that afforded

" Ag does Initiative 350, the New York statute apparently permitted vol-
untary student transfers to achieve integration. See n. 16, fifra.
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other problems in the same area." Jd., at 718, This Court
affirmed the District Court's judgment without opinion. 402
U. 8. 935 (1871).

These cages yield a simple but central principle. As Jus-
tice Harlan noted while concurring it the Court's opinion in
Hunter, laws structuring political institutions or allocating

political power according to “neutral principles”—such as the
executive veto, or the typically burdens irements for
amending state cunatitutlian..w—EareE not subligg t§ %mﬂ pro-
te‘cﬁ@ﬂﬁm may “make 1t more difficult for

minarities to achieve favorable legislation.” 3883 U. 8., at
394, Because such laws make it more difficult for every
group in the community to enact comparable laws, they “pro-
vidie] & just framework within which the diverse political
groups in our secciety may fairly compete.,” [d., at 898.
Thus, the political majority may generally restructure the po-
litical process to place obstacles in the path of everyvone seek-
ing to secure the benefits of governmental action. But a dif-
ferent analysis is required when the State allocates

Gﬁ@'ﬂf non-peutrally, by explicitly using the

L&Eﬂg nature of a_decision to determine the decisionmaking
process. State action of this kind, the Court zaid, “places
speciaf burdens on racial minorities within the governmental
process,” id., at 381 {emphasis added), thereby “making it
more difficult for certain racial and religious minorities [than
for other members of the community] to achieve legislation
that is in their interest.” Id., at 395 (emphasis added) (Har-
lan, J., coneurring).  Sueh a structuring of the political proe-
ess, the Court said, was "no more permissible than [is] deny-
ing [members of a racial minority] the vote, on an equal basis
with others.” Jd., at 391,

i1l

We believe that the Court of Appeals properly focused on
Hunter and Lee, for we find the principle of those cases dis-
positive of the issue here. In our view, Initiative 350 must

e
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fall because it does “not attemp(t] to allocate governmental
power on the basis of any general principle.” Hunter v,
Evickson, 393 U. 8., at 395 (Harlan, J., concwrring). In-
stead, it uses the racial nature of an issue to define the gov-
ernmental decisionmaking structure, thus imposes substan-
tial and unique burdens on racial minerities.

A

Noting that Initiative 350 nowhere mentions “race” or
“integration,” appellants suggest that the legislation has no
racial overtones; they maintain that ffuuter is inapposite be-
cause the initiative simply permits busing for eertain enumer-
ated purpeses while neutrally forbidding it for all other rea-
sons, We find it difficult to believe that appellants’ analysis
is seriously advanced, however, for despite its facial neutral-
ity there is little doubt that the ififiafive was effectively
drawn for racial purposes. Neither the initiative’s sponsors,
nor the District Court, nor the Court of Appeals had any dif-
ficulty perceiving the racial nature of the issue settled by Ini-
tiative 350, Thus, the District Court found that the text of
the referendum was carefully tailored to interfere only with
desegregative busing.” Proponents of the initiative candidly
“represented that there would be no loss of school district
flexibility other than in busing for desegregation purposes.”
473 F. Supp., at 1008, And, as we have noted, Initiative 350
in fact allows school districts to bus their students “for most,
if not all,” of the non-integrative purposes required by their
educational policies. [Id., at 1010. The Washington elector-
ate surely was aware of this, for it was “assured” by CiVIC
officials that “'99% of the school districts in the state™ —those
that lacked mﬁﬁﬁatnr}' integration programs—"would not be
affected by the passage of 350." [d., at 1008-1009. It is be-

" The Court of Appeals accepted the Distriet Court's characterization of
the initiative, and even the dissenting judge in the Court of Appeals agreed
that Initiative 3560 addresses & “racial” problem. 633 F. 24, at 1353.
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vond reasonable dispute, then, that the initiative was enacted
“because of,” not merely 'in spite of, itz adverse effects
upon” busing for integration. Personunel Administrator of
Massachusetts v. Feeney, 442 U, 8, 256, 279 (1979).

Even accepting the view that Initiative 350 was enacted
for such a purpose, the United States—which has changed its
position during the course of this litigation, and now supports
the State—maintains that busing for integration, unlike the
fair housing ordinance involved in Huler, is not a peculiarly
“racial” issue at all. Brief for United States 17, n. 18
Again, we are not persuaded. It undoubtedly is true, as the
United States suggests, that the proponents of mandatory
integration cannot be classified by race: Negroes and whites
may be counted among both the supporters and the oppo-
nents of Initiative 350. And it should be equally clear that
white as well az Negro children benefit from exposure to
“gthnic and racial diversity in the classroom.” Columbus

ard of Education v. Penick, 443 U, 5. 449, 486 (1879)
(PowELL, J., dissenting). See Milliken v. Bradiey, 418
U. 8. 717, 783 (1974) (MARSHALL, J., dissenting)." But nei-
ther of these factors serves to distinguish Hunter, for we
may fairly assume that members of the racial majority both
favored and benefited from Akron's fairr housing ordinance,
Cf. Havens Realty Corp. v. Coleman, — U, 8. —,
(1982) (slip op, 11-12, and n. 17); Gladstone, Realtors v, Vil-
lage of Bellwood, 441 U, 8. 91, 111, 115 (1979).

In any event, our cases sugpest that desegregation of the
public schools, like the Akron open housing ordinance, at bot-

* Appellants and the United States do not ehallenge the propriety of
race-conscions student assignments for the purpese of achieving integra-
tion, even absent a finding of prior de jire segregation. We therefore do
not specifically pass on that issue. BSee generally Swaun v. Charlotte-
Mecklenberg Board of Education, 402 U, 8. 1, 16 (1971); North Carolina
State Board of Education v, Swonn, 402 U, 5, 43, 46 (1971), CL Dniver-
gity o tiforiia Regerrts v. Bakke, 438 1. 5. 265, 300, n. 39, 312314
(1878 Mopinion of POWELL, J.).

f?p-z‘m&fﬁf w5
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tom inures primarily to the benefit of the minority, and is de-
signed for that purpose. Education has come to be “a princi-
pal instrument in awakening the child to cultural values, in
preparing him for later professional training, and in helping
him to adjust normally to his environment,” Broun v.
Board of Education, 347 U, 8. 483, 493 (1954). When that
environment is largely shaped by members of different racial
and cultural groups, minority children can achieve their full
measure of success only if they learn to funetion in—and are
fully accepted by—the larger community. Attending an eth-
nically diverse school may help accomplish this goal by pre-
paring minority children “for citizenship in our pluralistic so-
ciety," Estes v. Metropolitan Bywuiches of the Dallas
NAACPF, 444 U. 8. 437, 451 (1980MPOWELL, J., dissenting),
while, we may hope, teaching members of the racial majority
“to live in harmony and mutual respect” with children of mi-
nority heritage. Columbus Board of Education v. Penick,
443 U. 8., at 485, n. SMPowELL, J., dissenting). Lee v.
Nyquist settles this point, for the Court there accepted the
proposition that mandatory desegregation strategies present
the type of racial issue implicated by the Hwnter doctrine.”

"The United States seeks to distinguish Lee by suggesting that the stat-
ute there at jssue “clearly prohibited” all attempts to ameliorate racial im-
balance in the schools, while Initiative 350 permits voluntary desegrega-
tion efforts. Brief for United States 25, Even assuming that this
distinetion would otherwise be of constitutional significance, its premise is
not accurate.  The legislation challenged in Lee did permit voluntary inte-
gration efforts, for it expressly exempted from its restrictions “the assign-
ment of & pupil in the manner requested or authorized by his parents or
guardian.” 318 F. Sopp., at 712. Thus, as the Distriet Court in Lee
moted, the statute “denia{d] appainted officials the power to implement
sos-volunfary programs for the improvement of racial balance,” Jd,, at
715 (emphasis sdded). The difficulty in Lee—as in this cape—stemmed
from the Lee District Court’s conclusion that a voluntary program would
not serve to integrate the community’s schools: “Voluntary plans for
achieving racial balance . . , have not had a significant impact on the prob-
lems of racial segregation in the Buffalo public schocls; indeed it weonld ap-
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It iz undeniable that busing for integration—particularly
when ordered by a federal court—now engenders consider-
ably more controversy than does the sort of fair hﬂusi:;;?l-
nance debated in Hunter. See Esles v, Metro an
Branches of the Dallas NAACP, 444 U. 8., at 448451 (Pow-
ELL, J., dissenting). But in the abzence of a constitutional vi-

olation, the desirability and efficacy of school dese tion }
are matters to be resolved through the political process.

For present purposes, it i8 enough that minorities may con-
sider busing for integration to be “legislation that is in their
interest,” Hunter v, Evickson, 393 U, 5., at 395 (Harlan,
J., concurring). Given the racial focus of Initiative 350, this
suffices to trigger application of the Hunter doctrine.

B

We are also satisfied that the practical effect of Initiative
350 is to work a reallocation of power of the kind condemned
in Hunter. The initiative removes the authority to address a
racial problem—and only a racial problem—from the existing
decisionmaking body, in such a way as to burden minority in-
terests. Those favoring the elimination of de facfo school
segregation now must seek relief from the state legislature,
or from the statewide electorate. Yet authority over all
other student assignment decisions, as well as over most
other areas of educational policy, remains vested in the local
school board. Indeed, by specifically exempting from Initia-
tive 350's proscriptions most non-racial reasons for assigning
students away from their neighborhood schools, the initiative
expressly requires those championing school integration to
surmount a considerably higher hurdle than persons seeking
comparable legislative action. As in Hunter, then, the com-

pear that racial isolation is actually increasing.” [Ibid. Thus the statute
challenged in Lee and Lnitiative 360 aperated in precisely the same way to
“deny . . . student[s] the right to attend a fully integrated school.” Brief
for United States 26

:i; 2 fioe
&7 prozetd
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munity’s political mechanisms are modified to place effective
decisionmaking authority over a racial issue at a different
level of government.” In a very obvious sense, the initiative
thus “disadvantages those who would benefit from laws bar-
ring” de fncto desegregation “ss against those who . . . would
otherwise regulate” student assignment decisions; “the real-
ity is that the law’s impact falls on the minority.” Hunter v.
Erickson, 393 U, 8., at 391.

The Btate appellants and the United States, in response to
this line of analysis, argue that Initiative 350 has not worked
any reallocation of power, They note that the State neces-
sarily retaing plenary authority over Washington's system of
education, and therefore they suggest that the initiative

" In Hunter, the procedures for enacting raclal legislation were modified
in such a way as to place effective eontrel in the hands of the eitywide elec-
torate; here, the power to enact racial legislation hae been reallocated. In
each cage, the effect of the challenged action was to radraw decisionmaking
authority over racial matters—and only over racial matters—in such a way
8= to place comparative burdens on minarities.  While the United States
observes that the proponente of integrated schools remain free to use
Waehington's initiative system to further their ends, that was true in
Hunter ag well: proponents of open housing were not barred from invoking
Akron's initiative procedures to repeal the charter amendrent, or to enact
fair houging legislation of their own. It surely is an excessively formal ex-
ercige, then, to argue that the procedural revisions at issue in Hunter im-
posed special burdens on minorities, but that the selective allocation of
decisionmaking authority worked by Initiative 350 does not erect compara-
ble political obstacles. Indeed, in a sense the situation here is less favor-
able tc minority interests than was the arrangement In Hunter, for the Ak-
ron charter amendment gt least made provision {or the passage of falr
housing legislation, while Initiative 350 on itz face forbids virtually ]l man-
datory desegregetion strategies, The United States would note that Ini-
tiative 3b0)'s *modification of state policy [was] not the rezuit of any unusnal
political proecedure,” Brief for United States 30, for initiatives and refer-
ende are often used by the Washington electorate.  But that obeervation
hardly serves to distinpuieh this case from Huitler, since the fair housing
charter amendment was added through the unexceptional use of Akron's
initiative procedure. See 303 11, 3., at 387,

1
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amounts to nothing more than an unexceptional example of a
State's intervention in its own school system. In effect, they
maintain that the State functions as a “super school board,”
Tr. of Oral Arg. 5, 17, which typically involves itself in all ar-
eas of educational policy. And, the argument continues, if
the State is the body that usually makes decisions in this
area, Initiative 350 worked a simple change in policy rather
than a forbidden reallocation of power. Cf. Crawford v. Los
Angeles Board of Education, post.

This at first glance would seem to be a potent argument,
for States traditionally have been accorded the W'Ldest lati-
tude in ordering their internal governmental processes, see
Holt Civie Club v, Tuscgloosa, 439 U, 8. 60, 71 (1978), and
school boards, as creatures of the State, obviously must give
effect to policies announced by the state legislature. But
“insisting that a State may distribute legislative power as it
desires . . , furnish[es] no justification for a legislative strue-
ture which otherwise would violate the Fourteenth Amend-
ment. Nor does the implementation of this change through
popular referendum immunize it." Hunter v. Evickson, 393
U. 8., at 392, The issue here, after all, is not whether

Washington has the authority to intervene in tRe affairs of
local school boards; it 18, yather, whether the State has exer-
cised that authority in a manner mnslstenjl ‘with the Equal
Pmm_r_l_ﬁ_liuse. £ the Court noted in Hunter, “though
Akron might have proceeded by majority vote . . . on all its
municipal legislation, it has instead chosen a more complex
gystem. Having done =0, the State may no more disad-
vantage any particular group by making it more difficult to
enact legislation in its behalf than it may dilute any person's
vote.” [Id., at 392-393. Washington also has chosen to

make use of a more complex governmental structure, and &
close examination both of the Washington statutes and of the

Court's decisions in related areas convineces us that Hunter is
G

fully applicable here.
l-——_.____-—li-"-"
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At the outset, it is irrelevant that the State might have
vested all decisonmaking authority in itself, so long as the po-
litical strueture it in fact erected imposes comparative bur-
dens on minority interests; that much is settled by Hunfer
and by Lee.” And until the passage of Initiative 350, Wash-
ington law in fact had established the local school board,
rather than the State, as the entity charged with making de-
cisions of the type at issue here. Like all 50 States, see Brief
for National School Boards Assn. as Amicus Curige 11,
14-16, Washington of course is ultimately responsible for pro-
viding education within its borders, see Wash. Const., Art.
IX; Wash. Rev. Code § 28A.02.010 (1981); ch. 28A.41 (estab-
lishing a uniform school financing svstem); Seattle School
Dist, v, State, 90 Wash. 2d 476, 585 P. 2d 71 (1978), and it
therefore has set certain procedural requirements and mini-
mum educational standards to be met by each school, See,
e. g., §528A,01.010, 28A.01.020 (length of school day and
vear); ch. 28A.27 (mandatory attendance); ch. 28467
(teacher qualifications); ch. 28A.05 and
§§ 28A ,58.750-28A.58.764 (cwriculum). But Washington
has chosen to meet its educational responsibilities primarily
through “state and local officials, boards, and committees,”
§28A.02.020, and the responsibility to devise and tailor edu-

cational programs to suit local needs has emphatically been oy 4 I? 32
vested in the lgcal school boards.
Thus “each common school distriet board of directors” is M-M‘
made “accountable for the proper operation of [its] distriet to W
4 W the _]_ncaI community and its electorate.” §2BA.58.T58(1). )
27 e hrese, of
W \"'ﬁ- " The Court noted in Hunter that Aloron “might have proceeded by ma-
S” jority vote . . . on all ite municipal legislation,” 393 11, 5., at 382 the char-
ter amendment was invalidated because the citizens of Aloon did nol re-
gerve all power to themselves, but rather distributed it in 4 non-neutral

3 { P manner. In Lee, of course, the State had unquestioned authority to vest
all power over education in state officials, 69;‘ e
"'_‘—--.____________..-l-
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To this end, each school board is “vested with the final
responsibility for the setting of policies ensuring quality in
the content and extent of its educational program" (emphasis
added), Jbid. School boards are given responsibility for,
among many other things, “establish[ing] performance crite-
ria” for personnel and programs, for assigning staff “accord-
ing to board enumerated classroom and program needs,” for
setting requirements concerning hours of instruction, for
establishing curriculum standards “relevant to the particular
needs of district students or the unusual characteristics of the
distriet,” and for evaluating teaching materials.
§28A.58.758(2). School boards are generally directed to
“develop a program identifving student learning objectives
for their district[s],” §8§ 28A.58.000; see also §28A.58,002, to
select instructional materials, § 28A,58.108, to stock libraries
as they deem necessary, § 28A.58.104, and to initiate & vari-
ety of optional programs. See, e. g., §§28A.34.010,
28A.35.010, 284 .58.105. School boards, of course, are given
broad corporate powers. §§28A.58.010, 28A.58.075,
28A.59,180. Significantly for present purposes, school
boards are directed to determine which students should be
bused to school and to provide those students with transpor-
tation. §28A.24.055.

Indeed, the notion of school board responsibility for local
educational programs is so firmly rooted that local boards are
subject to disclosure and reporting provisions specifically de-
signed to ensure the board’s “accountability™ to the people of
the community for “the educational programs in the school
distric[t].” §28A.58.758(3). And, perhaps most relevantly
here, before the adoption of Initiative 350 the Washington
Supreme Court had found it within the general discretion of
local school authorities to settle problems related to the de-
nial of “equal edueational opportunity.””* Citizens Against

*Indeed, even the State's efforts to help ensure equal opportunity in
edueation and to encourage dezegregation are egst in cooperative terms,
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Mandatory Bussing v. Palmason, 80 Wash, 2d 445, 458, 495
P. 2d 657, 663 (1972). It therefore had squarely held that a
program of desegregative busing was a proper meang of fur-
thering the school board's respongibility to “administe([r] the
schools in guch a way as to provide a sound education for all
children.” Id., at 456, 495 P, 24, at 664.™ See State ex rel.
Citizens Against Mandatory Bussing v. Brooks, 80 Wash. 2d
121, 402 P. 2d 536 (1972); State ex rel, Lukens v. Spokane
School District, 147 Wash. 467, 474, 266 P, 189, 191 (1928).%

Given this statutory structure, we have little difficulty con-

cluding that Initiative 350 worked g QHMWM
Swﬂ_ﬁﬂlgﬁm@mwﬁmﬁm efore adop-
tion of the initiative, the power to determine what programs
would most appropriately fill a school district's educational
needs—including programs involving student assignment and
degegrepation—was firmly committed to the local beard's
diseretion. The gquestion whether to provide an integrated

learning environment rather than a system of neighborhood
schools surely involved a decision of that sort. See Citizens

and are designed to sssist school districts in implementing programs of
their choosing. 8ee;, e g.. Wash. Rev. Code §§28A.21.0103),
28A 21136801} gnd (2) (1981 % of. § 254 58 245(3).

*The Washington Supreme Court noted that “as long &= the school board
authorized or reguired students to attend schools geographically situated
close to their hamee, they had such a vight. But the right existed only
berause it was given to them by the sehool authorities.” 80 Wash. 2d, st
452, 495 P. 2d, at 662

“'We also note that the State has not attempted to reserve to itsell exelo-
sive power to deal with racial issuss penevally. Municipalities in Washing-
ton have been given broad powers of self-government. see generally Wash.
Const., Amdt. 40; Wash. Rev. Code §535.22.020, 35.23. 440, 35.27.37T0.
85.80.010 (1981 »; Wash. Rev. Code Tit. 854 (Optional Municipal Code), and
Washington courts specifically have held that mumicipalities have the
power o enact antidizcrimination ordinances, See, ¢. g., Sealfls Newapa.
per-Web Preasmen's Uniop Loeal No. 25 v. City of Seatife, 24 Wash. App.
462, 604 P. 2d 170 (1979). Cf 5 E. McQuillin, Municipal Corporations
$18.23, p. 425 (3d ed. rev. 1881).
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Againgt Mandatory Bussing v. Palmason, 80 Wash. 24, at
459460, 495 P, 2d, at 666-667, After passage of Initiative
350, authority over all but one of those areas remained in the
hands of the local board., By placing power over desegrega-
tive busing at the state level, then, Initiative 350 plainly "dif-
ferentiates between the treatment of problems mvﬂlnng ra-
cial matters and that afforded other prublems in the same
area.” Lee v. Nyguist, 31 at T718. The District

Court and

763 IZWHITE, J., dissenting).

That we reach this conclusion should come as no surprise,
for when faced with a similar educational scheme in Mitlitken
v. Bradley, supra,= the Court concluded that the actions of a
loeal sehool board could not be attributed to the State that
had ereated it. We there addressed the Michigan education
system, which vests in the State constitutional responsibility
for providing education: *'The policy of [Michigan] has been
to retain control of its school system, to be administered
throughout the State under State laws by local State agen-
¢ies . . , to carry out the delegated functions given [them] by
the legislature.’” Milliken v, Bradley, 418 U. 8., at 794
(MARSHALL, J., dissenting), quoting School District aof the
City of Lansing v. State Board of Education, 367 Mich. 591,
595, 116 N, W. 2d 866, 868 (1962). See Milliken v. Bradiey,
supra, at 726, n. 5. To fulflll this respongibility, the State of
Michigan provided a substantial measure of school distriet
funding, established standards for teacher certification, de-
termined part of the curriculum, set a minimum school term,
approved bus routes and textbooks, established disciplinary

= 0ne aners obzerves that many States empley a similar educational
structure. See Brief for Natiopal School Boards Arsn. as Awiiens Curiae
11, 16, App. 1a-10a.
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procedures, and under certain circumstances had the power
even to remove local school board members. See id., at
795-796 (MARSHALL, J., dissenting). See id., at 726, n. 5,
727 (describing State controls over education); id., at 768 and
n. 4 (WHITE, J., dissenting) (same); id., at 794 (MARSHALL,
J., dissenting) (same).

Yet the Court, noting that “[n)o single tradition in public
education is more deeply rooted than local control over the
operation of schools,” concluded that the “Michigan educa-
tional structure . . . in common with most States, provides
for & large measure of local control.” Id., at 741-742. Rely-
ing on this analysis, the Court determined that a Michigan
school board's assignment policies could not be attributed to
the State, and therefore declined to permit interdistriet bus-
ing as a remedy for one school district's acts of unconstitu-
tional segregation. If local school boards operating under a
similar statutory structure are considered separate entities
for purposes of constitutional adjudication when they make
gegregative assignment decisions, it i difficult to see why a
different analysis should apply when a local board’s deseg-
regative poliey is at issue.

In any event, we believe that the guestion here is again
settled by Lee. There, state control of the educational

v as complete as it now is in Washington.
See generally N.Y. Educ. Law §§ 805, 306, 308310 (McKin-
ney) (1969 and Supp. 1981). The state statute under attack
reallocated power over mandatory desegregation in two
ways: it transferred authority from the State Commissioner
of Education to local elected school boards, and it shifted au-
thority from local appointed school boards to the state legisla-

ture.,” When presented with this restructurlnﬁ of the politi-
L‘I.LM. the Distriet Court declare t it could

®When authority to initiate desegregation programs wias removed from
appointed school boards and from state education officials, the only body
capable of exercising power over such programs was the state legislature.

el Vo

3
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“conceive of no more compelling case for the application of
the Hunter principle,” 818 F. Supp., at 719, This Court of
course affirmed the District Comrt’s judgmen
clevant distinetion hetu een th:s Case_an

deed, it is

To be sure, “the simple repeal or modification of deseg-
regation or anti-discrimination laws, without more, never has
been viewed as embodying a presumptively invalid racial
classification.” Crowford v. Los Angeles Board of Educa-
tion, post, at —, (elip op. 10). See Dayton Board of Edu-
cation v. Brinkman, 443 U, 8, 526, 531, n. 6 (1979); Hunter
v. Evricksou, 393 U, 8., at 390, n. 5. As Justice Harlan
noted in Hunter, the voters of the polity may express thei
displeasure through an established legislative or referendum

procedure when particular legislation “arouses passionate op-
position.” Id., at 395 (concurring opinion). Had Alkron's

# The United States makee only one attempt to distinguish Lee in this
regard: Le¢ iz inapposite, the United States malntains, because the statute
at issue there “blocked dezegregation efforts even by ‘s school distriet sub-
ject to & pre-existing order to eliminate sepregation in its schools,"” snd
therefore—purportedly in contrast te Initiative 350—"interfere{d] with the
efforts of individual school districts to eliminate de jure segregation.”
Brief for the Unjted States 23, quoting Ler v, Nyguiat, 318 F. Supp.. mt
718, If by thie statement the United States seeks 1o place the District
Court’s holding and this Court’s affirmance in Lee on the ground that the
New York statute intarfered with Buffale’s attempts to eliminate de jure
segregation, fts =ubmission i= =imply inaccurate. At the time of the Lee
litigation, Buffalo had notf been found guilty of practicing intentional seg-
regation. See Arthurv. Nyguist, 578 F. 24 184, 137 (CA2 1978). Asthe
United States notes, Buffalo was under s “pre-existing order to eliminate
segregation in its schools™—but thal order was issued by the New York
Commissioner of Education, because he had found Buffale's schoals de
farts segreguted. Appeal of Dirsn, 4 NY. Edue. Dept. Reparts 115
(1985), See Lee v. Nyguiel, 318 F. Supp., at 714 715, Les did not con-

cern de jure segregation; it is to be explained only s& & straightforward
application of the Hunfer doetrine.

n We see_no_
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fair housing ordinance been defeated at a referendum, for ex-
ample, “Negroes would undoubtedly [have lost] an important
political battle, but they would not thereby [have been] de-
nied equal protection.” [Id., at 384,

]mt:atwe 350, however, wurks something more than the
“mere 1" of a desegregation law by the poﬁtica! entity
that m"‘ata& it. It burdeps all future attemplg to integrate

‘ashington schools in districts throughout the State,
lndmng decislonmaking att ority over the question at a new

and remote level of government. Indeed, the initiative, like
Famemiment at issue in Hunter, has its most per-
nicious effeet on integration programs that do “nof arouse ex-
traordinary controversy.” Id., at 396 (emphasis in original).
In such situations the initiative makes the enactment of ra-
cially beneficial legislation difficult, though the particular
program involved might not have inspired opposition had it
been promulgated through the usval legislative processes
used for comparable legislation.® This imposes direct and
undeniable burdens on minority interests, “If a govern-
mental institution is to be fair, one group cannot always be
expected to win,” id., at 3%4; by the same token, one group
cannot be subjected to & debilitating and often insurmount-
able disadvantage.

v

In the end, appellants are reduced to suggesting that
Hunter has been effectively overruled by more recent deci-

®That phenomenon is graphically demonstrated by the circumstances of

this litigation. The long-stending desegregation programs in Paseo and
Tacoma, as well as the Seattle middle school integration plan, have fune-
tioned for years without cresting undue controversy.  Yet they have been
swept away, along with the Sesttle Plan, by Initiative 350. A= a practieal
matter, it seems most unlikely that proponents of desegregative busing in
smaller commumities such ss Tacoma or Paseo will be able to obtain the
statewide support now needed to permit them to desegregste the schools
in their communities.
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sions of this Conrt. As they read it, Hunter applied a simple
“disparate impact” analysis: it invalidated a facially neutral
ordinance because of the law's adverse effects upon racial mi-
norities. Appellants therefore contend that Hunier was
swept away, along with the disparate impact approach to
equal protection, in Washington v. Davis, 426 U, 8, 229
(1976), and Arlingion Heights v. Metropatitan Housing Dev,
Corp., 420 T. 8. 252 (1977}, Cf. Jantes v, Vallierra, 402
U, 8. 137 (1871).

Appellants unquestionably are correct when they suggest
that “purposeful discrimination is ‘the condition that offends
the Constitution,™ Personnel Administrator of Massachu-
getts v, Feeney, 442 U, 8,, at 274, quoting Swann v, Char-
lotte-Mecklenberg Board of Educafion, 402 U, 8, 1, 16
(1971}, for the “central purpose of the Egual Protection
Clause . . . is the prevention of official eonduet discriminating
on the basis of race.” Washingfon v. Davis, 426 U, 8., at
239. Thus, when facially neutral legizlation is subjected to
equal protection attack, an inquiry itito intent is necessary, to
determine whether the legislation in some sense was de-
signed to accord disparate treatment on the basis of racial
considerations. Appellants’ suggestion that this analysis
somehow conflicts with Hunter, however, misapprehends the
bazis of the Hunter doctrine. We have not insisted on a par-
ticularized inguiry into motivation i equal protection
cases: “A racial classification, regardless of purported moti-
vation, is presumptively invalid and can be upheld only upon
an extraordinary justification.” Personnel Administrator of
Muassachusetts v. Feeney, 442 U. 8., at 272. And lepisiation
of the kind challenged in Hunter falls into this inherently sus-
pect catepory.®

There is one immediate and crucial difference between
Hunter and the cases cited by appellants. While decisions

BThe State does not suggest that Initiative 250 furthers the kind of com-
pelling interest necessary to overcome the strict scrutiny applied to ex-
plicit raeial classifications.
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such as Washington v. Davis and Arlington Heights consid-
ered classifications facially unrelated to race, the charter
amendment at issue in Hunler dealt in explicitly racial terms
with legislation designed to benefit minorities “as minor-
ities,” not legislation intended to benefit some larger group of
underprivileged citizens among whom minorities were dis-
proportionately represented. This does not mesn, of course,
that every attempt to address a racial issue gives rise to an
impermissible racial classification. See Crauwford v. Log An-

geles Board of Education, post, But when the political proc-
ess or the dEtlllﬂnmnlﬁng mﬂhamweq;u t:dc'ﬁ;é?u_ racially
coniscious legislatioi—and only such legislation—is singled
out Tor and disadvantageous treatment, the govern-

=

mental action plainly “rests on 'distinetions based on race.”
James v. Valttérra, 302 Y. S; &t 141, quoting Hunler v.
Erickson, 393 U. 8., at 391. And when the State’s alloca-
tion of power places unusual burdens on the ability of racial
groups to ensct legisTation specinically designed to overcome
the “special condition” of prejudice, the governmental action

seriously “curtail(s] the operation of those political processes
ordinarily to be relied upon to protect minorities.” United
States v. Carolene Producis Efn;, 304 U. S. 144, 152-153, n. 4
(1938). In a most diFect sense, this implicates the judiciary’s
special role in safeguarding the interests of those groups that
are “relegated to such 2 position of political powerlessness as
to command extraordinary proteetion from the majoritarian
political process.” San Anionio School Dist. v. Rodriguez,
411 U, 8. 1, 28 (1973).F

Hunter recognized the considerations addressed above,
and it therefore rested on a prineiple that has been vital for

7'We aleo note thst singling cut the palitical processes affecting racial is-
sues for uniquely disadvantageous treatment inevitably raises dangers of
impermissible metivation. When political institutions are more generally
restructured, as JUSTICE BREXNKAN has noted in ancther context: *The
very breadth of [the] scheme . . . negates any suggestion” of improper por-
pase. Walzr v. Tax Commizsion, 397 1. S, 664, 688 (1970) (concurring
opinion}.
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over & century—that "the core of the Fourteenth Amend-
ment is the prevention of meaningful and unjustified official
distinctions based on race.” 893 U. 8., at 381. Just such
distinetions infected the reallocation of decisionmaking au-
thority considered in Hunter, for minorities are no less pow-
erless with the vote than without it when a racial criterion is
used to assign governmental power in such & way as to ex-
clude particular racial groups “from effective participation in
the political proces(s).” Mobile v. Bolden, 446 U. S., at 94
(WHITE, J., dissenting). Certainly, a State requirement
that “desegregation or anti-discrimination laws," Crawford
v, Los Angeles Board of Education, post, at — (slip op.
10), and only such laws, be passed by unanimous vote of the
legislature would be constitutionally suspect. It would be
equally questionable for a community to require that laws or
ordinances “designed to ameliorate race relations or to pro-
tect racial minorities,” id., at — (slip op. 11), be confirmed
by popular vote of the electorate as a whole, while compara-
ble legislation is exempted from a similar procedure. The
amendment addressed in Hunfer—and, as we have ex-
plained, the legislation at issue here—was less obviously per-
nicious than are these examples, but was no different in
principle.

¥

In reaching this conclusion, we do not undervalue the mag-
nitude of the State's interest in its system of education.
Washington could have reserved to state officials the right to
make all decisions in the areas of education and student as-
signment. It has chosen, however, to use a more elaborate
system; having done so, the State is obligated to operate that
system within the confines of the Fourteenth Amendment.
That, we believe, it has failed to do.*

Accordingly, the judgment of the Court of Appeals is

W _—— Affirmed.
= Appellants also challenge the Court of Appeals’ award of attorney's
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