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As the Court recognizes, ante, at 11, n. 17, the facts here
are unusual. After a meeting with Ronald Secrist, a former Equi-

ty Funding employee, on March 7, 1973, App. 226, petitioner Ray-

lSee, e.g., Blue Chip Stamps v. Manor Drug Stores, 421

U.S. 723 (1975); Ernst & Ernst v. Hochfelder, 425 U.S. 185
(1976); Piper v. Chris-Craft Industries, Inc., 430 U.S. 1 (1977);
Chiarella v. United States, 445 U.S. 222 (1980); Aaron v. SEC,
446 U.S., 680 (1980). This trend frustrates the congressional
intent that the securities laws be interpreted flexibly to pro-
tect investors, see Affiliated Ute Citizens v. United States, 406
U.S. 128, 151 (1972); SEC v. Capital Gains Research Bureau, Inc.,
375 U.S. 180, 186 (1963), and to regulate deceptive practices
"detrimental to the interests of the investor," S. Rep. No. 792,
73d Cong., 2d Sess., 18 (1934); see H.R. Rep. No. 1383, 73d
Cong., 2d Sess., 10 (1934). Moreover, the Court continues to
refuse to accord to SEC administrative decisions the deference it
normally gives to an agency's interpretation of its own statute.
See, e.g., Blum v. Bacon, 457 U.S. 132 (1982).




mond Dirks found himself in possession of material nonpublic
information of massive fraud within the company.2 In the Court's
words, "[h]e uncovered ... startling information that required no
analysis or exercise of judgment as to its market relevance."
Ante, at 11, n. 17. 1In disclosing that information to Dirks,
Secrist intended that Dirks would disseminate the information to
his clients, those clients would unload their Equity Funding
securities on the market, and the price would fall precipitously,
thereby triggering a reaction from the authorities. App. 16, 25,
2705

Dirks complied with his informant's wishes. Instead of
reporting that information to the Securities and Exchange Commis-
sion (SEC or Commission) or to other regulatory agencies, Dirks
began to disseminate the information to his clients and undertook

3

his own investigation. One of his first steps was to direct his

2unknown to Dirks, Secrist also told his story to New York
insurance regulators the same day. App. 23. They immediately
assured themselves that Equity Funding's New York subsidiary had
sufficient assets to cover its outstanding policies and then
passed on the information to California regulators who in turn
informed Illinois regulators. Illinois investigators, later
joined by California officials, conducted a surprise audit of
Equity Funding's Illinois subsidiary, id., at 87-88, to find $22
million of the subsidiary's assets missing. On March 30, these
authorities seized control of the Illinois subsidiary. Id., at
271,

3In the same administrative proceeding at issue here, the
Administrative Law Judge (ALJ) found that Dirks' clients--five
institutional investment advisors--violated §17(a) of the Securi-
ties Act of 1933, 15 U.S.C. §77g(a), §10(b) of the Securities
Exchange Act of 1934, 15 U.S.C. §78j(b), and Rule 10b-5, 17 CFR
§240.10b-5, by trading on Dirks' tips. App. 297. All the cli-
ents were censured, except Dreyfus Corporation. The ALJ found
that Dreyfus had made significant efforts to disclose the infor-
Footnote continued on next page.



associates at Delafield Childs to draw up a list of Delafield
clients holding Equity Funding securities. On March 12, eight
days before Dirks flew to Los Angeles to investigate Secrist's
story, he reported the full allegations to Boston Company Insti-
tutional Investors, Inc., which on March 15 and 16 sold approxi-
mately $1.2 million of Equity securities.? see id., at 199. As
he gathered more information, he selectively disclosed it to his
clients. To those holding Equity Funding securities he gave the
"hard" story--all the allegations; others received the "soft"
story-—-a recitation of vague factors that might reflect adversely
on Equity Funding's management. See id., at 211, n. 24.

Dirks' attempts to disseminate the information to nonclients

were feeble, at best. On March 12, he left a message for Herbert

Lawson, the San Francisco bureau chief of The Wall Street Jour-

nal. Not until March 19 and 20 did he call Lawson again, and
outline the situation. William Blundell, a Journal investigative

reporter based in Los Angeles, got in touch with Dirks about his

mation to Goldman, Sachs, the purchaser of its securities. App.
299, 301. None of Dirks' clients appealed these determinations.
App. to Pet. for Cert. B-2, n. 1.

4The Court's implicit suggestion that Dirks' did not gain

by this selective dissemination of advice, ante, at 2, n. 2, is
inaccurate. The ALJ found that because of Dirks' information,
Boston Company Institutional Investors, Inc., directed business
to Delafield Childs that generated approximately $25,000 in com-
missions. App. 199, 204-205. While it is true that the exact
economic benefit gained by Delafield Childs due to Dirks' activi-
ties is unknowable because of the structure of compensation in
the securities market, there can be no doubt that Delafield and
Dirks gained both monetary rewards and enhanced reputations for
"looking after" their clients.



March 20 telephone call. On March 21, Dirks met with Blundell in
Los Angeles. Blundell began his own investigation, relying in
part on Dirks' contacts, and on March 23 telephoned Stanley Spor-
kin, the SEC's Deputy Director of Enforcement. On March 26, the
next business day, Sporkin and his staff interviewed Blundell and
asked to see Dirks the following morning. Trading was halted by
the New York Stock Exchange at about the same time Dirks was
talking to Los Angeles SEC personnel. The next day, March 28,
the SEC suspended trading in Equity Funding securities. By that
time, Dirks' clients had unloaded close to $15 million of Equity
Funding stock and the price had plummeted from $26 to $15. The
effect of Dirks' selective dissemination of Secrist's information
was that Dirks' clients were able to shift the losses that were
inevitable due to the Equity Funding fraud from themselves to
uninformed market participants.
TT:
A

No one questions that Secrist himself could not trade on his
inside information to the disadvantage of uninformed shareholders
and purchasers of Equity Funding securities. See Brief for Unit-

ed States as Amicus Curiae 19, n., 12. Unlike the printer in

Chiarella, Secrist stood in a fiduciary relationship with these
shareholders. As the Court states, ante, at 5, corporate insid-
ers have an affirmative duty of disclosure when trading with
shareholders of the corporation. See Chiarella, 445 U.S., at
227. This duty extends as well to purchasers of the

corporation's securities. Id., at 227, n. 8, citing Gratz v.



Claughton, 187 F.2d 46, 49 (CA2), cert. denied, 341 U.S. 920
(1951) .,

The Court also acknowledges that Secrist could not do by
proxy what he was prohibited from doing personally. Ante, at 12;

Mosser v. Darrow, 341 U.S. 267, 272 (1951). But this is precise-

ly what Secrist did. Secrist used Dirks to disseminate informa-
tion to Dirks' clients, who in turn dumped stock on unknowing
purchasers. Secrist thus intended Dirks to injure the purchasers
of Equity Funding securities to whom Secrist had a duty to dis-

close. Accepting the Court's view of tippee 1iability,S

it ap-
pears that Dirk's knowledge of this breach makes him liable as a
participant in the breach after the fact. Ante, at 12, 19;
Chiarella, 445 U.S., at 230, n. 12.
B

The Court holds, however, that Dirks is not liable because
Secrist did not violate his duty; according to the Court, this is
so because Secrist did not have the improper purpose of personal
gain. Ante, at 15-16, 18-19. 1In so doing, the Court imposes a
new, subjective limitation on the scope of the duty owed by in-

siders to shareholders. The novelty of this limitation is re-

flected in the Court's lack of support for it.6

51 interpret the Court's opinion to impose liability on
tippees like Dirks when the tippee knows or has reason to know
that the information is material and nonpublic and was obtained
through a breach of duty by selective revelation or otherwise.
See In re Investors Management Co., 44 S.E.C. 633, 641 (1971).

6The Court cites only Professor Brudney to support its
rule. Ante, at 16, quoting from his article, Insiders, Outsid-
Footnote continued on next page.



The insider's duty is owed directly to the corporation's

shareholders.T

See Langevoort, Insider Trading and the Fiduciary
Principle: A Post-Chiarella Restatement, 70 Calif. L. Rev. 1, 5
(1982); 3A W. Fletcher, Private Corporations §1168.2, pp. 288-289
(1975). As Chiarella recognized, it is based on the relationship
of trust and confidence between the insider and the shareholder.
445 U.S., at 228. That relationship assures the shareholder that

the insider may not take actions that will harm him unfairly.B

ers, and Informational Advantages Under the Federal Securities
Laws, 93 Harv. L. Rev. 322, 348 (1979). 1Ironically, Professor
Brudney's quoted statement appears in the context of his asser-
tion that the duty of insiders to disclose prior to trading with
shareholders is in large part a mechanism to correct the informa-
tion available to noninsiders. Professor Brudney simply recog-
nizes that the most common motive for breaching this duty is
personal gain; he does not state, however, that the duty prevents
only personal aggrandizement. Id., at 345-348. Surely, the
Court does not now adopt Professor Brudney's access-to-
information theory, a close cousin to the equality-of-information
theory it accuses the SEC of harboring. See ante, at 8-10.

TThe Court correctly distinguishes this duty from the duty
of an insider to the corporation not to mismanage corporate af-
fairs or to misappropriate corporate assets. Ante, at 5, n. 9.
That duty also can be breached when the insider trades in corpo-
rate securities on the basis of inside information. Although a
shareholder suing in the name of the corporation can recover for
the corporation damages for any injury the insider causes by the
‘breach of this distinct duty, Diamond v. Oreamuno, 24 N.Y.2d 494,
498, 248 N.E.2d 910, 912 (1969); see Thomas v. Roblins Indus-
tries, Inc., 520 F,2d 1393, 1397 (CA3 1975), insider trading
generally does not injure the corporation itself. See Lange-
voort, Insider Trading and the Fiduciary Principle: A Post-
Chiarella Restatement, 70 Calif, L. Rev. 1, 2, n. 5, 28, n. 111
(1982).

8As it did in Chiarella, 445 U.S., at 226-229, the Court
adopts the Cady, Roberts formulation of the duty. Ante, at 5-6.

"Analytically, the obligation rests on two principal
elements; first, the existence of a relationship giving
Footnote continued on next page.



estapiLlsSnes tne Ttype OL relatlonsnlp that MUSTtT exX1ST Detween tne
parties before a duty to disclose is present. The second--not
addressed by Chiarella--identifies the harm that the duty pro-
tects against: the inherent unfairness to the shareholder caused
when an insider trades with him on the basis of undisclosed in-
side information.

9without doubt, breaches of the insider's duty occur most
often when an insider seeks personal aggrandizement at the ex-
pense of shareholders. Because of this, descriptions of the duty
to disclose are often coupled with statements that the duty pre-
vents unjust enrichment. See, e.g., In re Cady, Roberts & Co.,
40 S.E.C. 907, 912, n. 15 (1961); Langevoort, 70 Calif. L. Rev.,
at 19. Private gain is certainly a strong motivation for breach-
ing the duty.

It is, however, not an element of the breach of this duty.
The reference to personal gain in Cady, Roberts, for example, is
appended to the first element underlying the duty which requires
that an insider have a special relationship to corporate informa-
tion that he cannot appropriate for his own benefit. See n. 8,
supra. It does not limit the second element which addresses the
injury to the shareholder and is at issue here., See ibid. 1In
fact, Cady, Roberts, describes the duty more precisely in a later
footnote: "In the circumstances, [the insider's] relationship to
his customers was such that he would have a duty not to take a

Footnote continued on next page.
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Court described the trustee's defalcation as "a willful and de-
liberate setting up of an interest in employees adverse to that
of the trust." 1Id., at 272. The breach did not depend on the
trustee's personal gain, and his motives in violating his duty
were irrelevant; like Secrist, the trustee intended that others
would abuse the inside information for their personal gain. CE£,

684-685 (1919) (Henry Ford's philanthropic motives did not permit
him to set Ford Motor Company dividend policies to benefit public
at expense of shareholders).
As Mosser demonstrates, the breach consists in taking action
disadvantageous to the person to whom one owes a duty. In this
AN

: ¢ : ;
case, Secrist owed a duty to purchasers of Equity Funding shares.
-'_-____—-_______.—w__;-"-\-_————-

The Court's addition of the bad purpose element to a breach of
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ITI

The improper purpose requirement not only has no basis in

—_— T ———

law, but it rests implicitly on a policy that I cannot accept.
“\"——.—-—-— .

The Court justifies Secrist's and Dirks' action because the gen-
eral benefit derived from the violation of Secrist's duty to
shareholders outweighed the harm caused to those shareholders,
see Heller, Chiarella, SEC Rule l4e-3 and Dirks: "Fairness" ver-
sus Economic Theory, 37 Bus. Lawyer 517, 550 (1982); Easterbrook,
Insider Trading, Secret Agents, Evidentiary Privileges, and the
Production of Information, 1981 S. Ct. Rev. 309, 338--in other
words, because the end justified the means. Under this view, the
benefit conferred on society by Secrist's and Dirks' activities
may be paid for with the losses caused to shareholders trading

with Dirks' clients.14

iting such a presumption.

The Court acknowledges the burdens and difficulties of this
approach, but asserts that a principle is needed to guide market
participants. Ante, at 16. I fail to see how the Court's rule
has any practical advantage over the SEC's presumption. The
Court's approach is particularly difficult to administer when the
insider is not directly enriched monetarily by the trading he
induces. For example, the Court does not explain why the benefit
Secrist obtained--the good feeling of exposing a fraud and his
enhanced reputation--is any different from the benefit to an
insider who gives the information as a gift to a friend or rela-
tive. Under the Court's somewhat cynical view, gifts involve
personal gain. See ibid. Secrist surely gave Dirks a gift of
the commissions Dirks made on the deal in order to induce him to
disseminate the information. The distinction between pure altru-
ism and self-interest has puzzled philosophers for centuries;
there is no reason to believe that courts and administrative law
judges will have an easier time with it.

14This position seems little different from the theory that

insider trading should be permitted because it brings relevant

information to the market. See H. Manne, Insider Trading and the
Footnote continued on next page.
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Although Secrist's general motive to expose the Equity Fund-

—_—— -

ing fraud was laudable, the means he chose were not. Moreover,
—

even assuming that Dirks played a substantial role in exposing
the fraud,l5 he and his clients should not profit from the infor-
mation they obtained from Secrist. Misprision of a felony long
has been against public policy. Branzburg v. Hayes, 408 U.,S.
665, 696-697 (1972); see 18 U.S.C. §4. A person cannot condition
his transmission of information of a crime on a financial award.
As a citizen, Dirks had at least an ethical obligation to report
the information to the proper authorities. See ante, at 13, n.
20. The Court's holding is deficient in policy terms not because
it fails to create a legal norm out of that ethical norm, see
ibid., but because it actually rewards Dirks for his aiding and
abetting.

QEEEEHEEEHEEEEEEE were under a duty to disclose the informa-

16

tion or to refrain from trading on it. I agree that disclosure

—

Stock Market 59-76, 111-146 (1966); Manne, Insider Trading and

the Law Professors, 23 Vand. L. Rev. 547, 565-576 (1970). That
position, which sits at the opposite end of the theoretical spec-
trum from the much maligned equality-of-information theory, has
never been adopted by Congress or ratified by the Court. See

Langevoort, 70 Calif. L. Rev., at 1 and n. 1. The theory rejects
the existence of any enforceable principle of fairness between
market participants.

5The court uncritically accepts Dirks' own view of his
role in uncovering the Equity Funding fraud. See ante, at 11, n.
17. It ignores the fact that Secrist gave the same information
at the same time to state insurance regulators, who proceeded to
expose massive fraud in a major Equity Funding subsidiary. The
fraud surfaced before Dirks ever spoke to the SEC.

l6secrist did pass on his information to regulatory au-
thorities. His good but misguided motive may be the reason the
Footnote continued on next page.
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in this case would have been difficult. Ante, at 13, n. 20. I
= ___‘___._-_______.-—-‘—\-.__._.-—-—'"“_\____..-’-"
also recognize that the SEC seemingly has been less than profi-

cient in its view of the nature of disclosure necessary to satis-
fy the disclose-or-refrain duty. The Commission tells persons
with inside information that they cannot trade on that informa-
tion unless they disclose; it refuses, however, to tell them how

L7

to disclose. See In re Faberge, Inc., 45 S.E.C. 249, 256

(1973) (disclosure requires public release through public media

designed to reach investing public generally). This seems to be

a less than sensible policy, which it is incumbent on the Commis-

sion to correct. The Court, however, has no authority to remedy

the problem by opening a hole in the congressionally mandated

prohibition on insider trading, thus rewarding insider trading.
v

In my view, Secrist violated his duty to Equity Funding

SEC did not join him in the administrative proceedings against
Dirks and his clients. The fact that the SEC, in an exercise of
prosecutorial discretion, did not charge Secrist under Rule 10b-5
says nothing about the applicable law. Cf. ante, at 18, n. 25
(suggesting otherwise). Nor does the fact that the SEC took an
unsupportable legal position in proceedings below indicate that
neither Secrist nor Dirks is liable under any theory. Cf. ibid.
(same) .

17at oral argument, the SEC's view was that Dirks' obliga-
tion to disclose would not be satisfied by reporting the informa-
tion to the SEC. Tr. of Oral Arg. 27, quoted ante, at 13, n. 20.
This position is in apparent conflict with the statement in its
brief that speaks favorably of a safe harbor rule under which an
investor satisfies his obligation to disclose by reporting the
information to the Commission and then waiting a set period be-
fore trading. Brief for SEC 43-44. The SEC, however, has nei-
ther proposed nor adopted a rule to this effect, and thus persons
such as Dirks have no real option other than to refrain from
trading.
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shareholders by transmitting material nonpublic information to
Dirks with the intention that Dirks would cause his clients to
trade on that information. Dirks, therefore, was under a duty to
make the information publicly available or to refrain from ac-
tions that he knew would lead to trading. Because Dirks caused
his c¢lients to trade, he violated §10{b) and Rule 10b-5. Any
other result is a disservice to this country's attempt to provide

fair and efficient capital markets. I dissent.










































RIDER F

The dissenting opinion correctly draws a distinction between
our requirement that the insider's breach must involve perscnal gain
and the requirement that the insider act with sclenter, BSee ante,

at 8, and n. 1l0. As we said in Ernst & Ernst v. Hochfelder, 425

U.5. 185, 199 {1976), the statutory words "manipulative," "device,"
and "contrivance .... connot[e] intentional or willful conduct
designed to deceive or defraud investors by controlling or
artificlally affecting the price of securities." But not all
conduct done with scienter violates Rule 10b=53, just as all
fraudulent acts done without scienter also do not come within the
ban of the federal securities laws. Rather, there must be both
scienter and a fraudulent act, We are concerned in this case with
those acts that are fraudulent, i. e., those that decelve or
manipulate the market. Determination whether a particular act, such
as trading securities or disclosing information, is fraudulent turns
on objective criteria, such as the existence of a fiduciary duty and
personal gain from the use of nonpublic information. The
determination whether those acts were done intentionally by a

particular individual, however, is inherently a subjective inguiry.
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guidance either to corporate executives or market

analysts.








































































legal principles of general application must be applied,

there may be















legal principles of general application must be applied,

there may be






and the meaning of "scienter". BSee Ernst & Ernst v.

Hochfelder, 425 U.5. 185, 197-199 (1976) (the language

"manipulative", "device", and "contrivance" connote
"intentional or willful conduct designed to deceive or
defraud investors . . . . "} Even the unique facts of
this case illustrate the distinction that the dissent
overlooks. Dirks certainly intended to convey relevant
information that mangement was unlawfully concealing, and
- 80 far as the record goes - he quite honestly believed
that persuading Dirks to investigate was the best way toc
disclose the fraud. The dissent acknowledges that any
other means of "disclosures would have been difficult”,
post, at 13, and yet would charge Secrist with a breach of
fiduciary duty even though there was no motive to decelve

or defraud investors"., We recognize the inherent






P‘K”l N, L3

RIDER D

Scienter--"a mental state embracing intent to decelve,

manipulate, or defraud," Ernst & Ernst v. Hochfelder, 425 U.S, 185,

193, n. 12 (1976)--is an independent element of a Rule 10b-5
violation. See Aaron v. SEC, 446 U.S. 680, 695 (1980). Contrary to
the dissent's suggesgtion, see post, at p. 7, n. 10, motivation lis
not irrelevant to the issue of scienter. It is not enough that an
insider's conduct results in harm to investors; rather, a violation
may be found only where there is "intentional or willful conduct
designed to deceive or defraud investors by controlling or

artificially affecting the price of securities."™ Ernst & Ernst v,

Hochfelder, supra, at 199, The issue in this case, however, is not

whether Secrist or Dirks acted with scienter, but ratherathere was
any deceptive or fraudulent conduct at all, i.e., whether Secrist's
disclosure constituted a breach of his fiduciary duty and thereby
caused injury to shareholders. See n, 27, infra, Only if there was
such a breach did Dirks, a tippee, acquire a fiduciary duty to

disclose or abstain,









untry's attempt to provide fair and efficient capital markets."

iggg. at 12.



e

2 vt fia e ALY pn 2l LfOSE S b )

b lwavclto. - 20 Gou, 2y fo diselose &
Jrosressein af cifo b, /O

St g lea 7
L — NAE MM—MJQ”.:!ﬂ 24 6,10
e Heseloeg "~ 5
(daﬂwm

Wl 13 MSM«J&. —,}OMMML&,(_LU'















































































































































































































































































































































































































































































































































































































82-276—0PINION
DIRKS ». SEC 17

is undisputed that Dirks himself was a stranger to Equity
Funding, with no pre-existing fiduciary duty to its share-
holders.* He took no action, directly or indirectly, that in-
duced the shareholders or officers of Equity Funding to re-
pose trust or confidence in him. There was no expectation
by Dirk’s sources that he would keep their information in con-
fidence. Nor did Dirks misappropriate or illegally obtain the
information about Equity Funding. Unless the insiders
breached their Cady, Roberts duty to shareholders in disclos-
ing the nonpublic information to Dirks, he breached no duty
when he passed it on to investors as well as to the Wall Street
Journal.

We also think it is clear that the Equity Funding employ-
ees did not violate their Cady, Roberts duty to the corpora-
tion’s shareholders by providing information to Dirks.*® The

required disclosure before trading. He also argues that the information
he received was not truly “inside” information, i. e., intended for a con-
fidential corporate purpose, but was merely evidence of a crime. The So-
licitor General agrees. See Brief for United States as Amicus Curiae 22.
For purposes of deciding this case, however, we assume the correctness of
the SEC's findings, accepted by the Court of Appeals, that petitioner was a
tippee of material inside information.

“ Judge Wright found that Dirks acquired a fiduciary duty by virtue of
his position as an employee of a broker-dealer. See 220 U. S, App. D.C.,
at 325-327, 681 F. 2d, at 840-842. The SEC, however, did not consider
Judge Wright's novel theory in its decision, nor did it present that theory
to the Court of Appeals. The SEC also has not argued Judge Wright's
theory in this Court. See Brief for Respondent 21, n. 27. The merits of
such a duty are therefore not before the Court. See SEC v. Chenery
Corp., 332 U. S. 194, 196-197 (1947).

#In this Court, the SEC appears to contend that an insider invariably
violates a fiduciary duty to the corporation’s shareholders by transmitting
nonpublic corporate information to an outsider when he has reason to be-
lieve that the outsider may use it to the disadvantage of the shareholders.
“Thus, regardless of any ultimate motive to bring to public attention the
derelictions at Equity Funding, Secrist breached his duty to Equity Fund-
ing shareholders.” Brief for Respondent 31. This perceived “duty” dif-
fers markedly from the one that the SEC identified in Cady, Roberts and





































































































































































































































































	Dirks v. Securities and Exchange Commission
	Recommended Citation

	82-276_Dirks_SEC1983March
	82-276_Dirks_SEC1983March
	one page

	82-276_Dirks_SEC1983May-June 23
	82-276_Dirks_SEC1983May-June 24-25
	82-276_Dirks_SEC1983June 27
	82-276_Dirks_SEC_OpinionRiders
	82-276_Dirks_SEC_OpinionTypescript1983April30
	82-276_Dirks_SEC_OpinionTypescript1983May10
	82-276_Dirks_SEC_OpinionTypescript1983May20
	82-276_Dirks_SEC_OpinionChambers
	82-276_Dirks_SEC_OpinionChambersII&III
	82-276_Dirks_SEC_Opinion1st
	82-276_Dirks_SEC_Opinion2nd
	3pages
	82-276_Dirks_SEC_Opinion2nd

	82-276_Dirks_SEC_Opinion3rd
	82-276_Dirks_SEC_Opinion4th

