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Appellant-Petitioner,

vi

HANS J. SCHACHT, OTIS J.
ABERNATHY, JAMES LEWIS,

RALPH JOHNSON, NEIL

GUNTER, WESLEY BOYD HINCEEY,
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MOTION TO DISMISS APPEAL

William E, Boffmann, Jr.
TROTTER, BONDURANT, MILLER
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2200 First National Bank Tower
Atlanta, Georgia 30383
(404} 688-0350

Attorney for Appellee~Respondent
Theodore G. Frankel







applied for within 60 days of the judgment sought to be
reviewed and this time limit may not be extended for more than
30 dags.

Rule 15 has to do with the form of the Jurisdictional
Statement filed with the Court. Section .1{a) regquires that
all guestions be presented in a short and concise manner
without unnecessary detail. Patterson's jurisdictional
statement Is long, rambling and at times unintelligible.
Section .l(b) reguires a list of parties within the
Jurisdictional Statement if the parties are not listed in the
caption. Patterson is inconsistent with the list of parties in
his various captions; it is not c¢lear who the parties are. At
least one "“party"” Jeffrey Smith was not a party below.

Section .l(e) requires a conclise statement of the grounds
alleged for jurisdiction. Patterson's alleged grounds for
jurisdiction are rambling, unclear and unintelligible.

Since the United States District Court for the
Northern District of Georgia is a party, Patterson failed to
cémply with Rule 28 by failing to serve the Sclictor General,
Department of Justice.

There are numerous, less serious violations of: the
Rules of this Court.

Aside from violations of the Rules of the Court,
Patterson's Appeal is frivolous, incoherent, unintelligible,
and not subiject to a rational response.

For the foregoing reasons, Frankel respectfully

requests this Court to dismiss Patterson's Appeal, and Lf the



Court should deem Patterson's filing to be a Petition for

Certiorari, that this Court deny the Petition.

This {ﬁﬁaﬁ day of June, 1981.

William E. H
Attorney fo
Theodore G,

pellee-Respondent
rankel

OF COUNSEL:

TROTTER, BCONDURANT, MILLER
& HISHON
2200 First Natlional Bank Tower
Btlanta, Georgia 30383
{404) 688-0350
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I, William E. Hoffmann, Jr., do hereby certify that I
have this day served the within and foregoing pleadings by
mailing a copy thereof to counsel of record in an envelope
properly stamped and addressed as follows:

James E, Patterson
1004 Vernon Street
LaGrange, Georgia 30240

Robert J. Castellani, Esq.
U. S5, Attorney

Room 428

U. S. Courthouse

Atlanta, Georgia 30303

John M, Taylor, Esq.

Lewis, Hunnicutt, Taylor & Daniel, P.C.
304 Church Street

P. 0. Box 1027

LaGrange, Georgia 30240

Steven E. Fanning, Esq.
Attorney-at-Law

32 South Court Sguare

P. O. Box 220

LaGrange, Georgia 302%3

Linda R, Birrell, E=q.

Ga. Assistant Attorney General
132 State Judicial Bldg.
Atlanta, Georgia 30334

Mr. Jerry Willlis
P, O, Box 508
LaGrange, Georgia 30241

Solicitor General

Department of Justice
Washington, D, C. 20530

This / é! day of June, 1581,

N,

William E. H ann,
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produced in the original Appendix, need not be reproduced
in a Joint Appendix. Accordingly, Petitioner moves to

dispense with the Joint Appendix.

Petitioner has been authorized to state that the
Government and Intervenor Bank Markazi Iran support this
motion and that Intervenor Islamic Republic of Iran does not

oppose it.

For the above reasons, Petitioner respectfully
requeéts the Court to grant this motion to dispense with the

requirement of a Joint Appendix.
Dated: June 17, 1981

Respectfully submitted,

Ly ggi’és Ml Z s
C. STEPHEN HOWARD,

Counsel of Record,
MERLIN W. CALL,
RAYMOND C. FISHER,
MILES HW. RUTHBERG,
WILLI2M C, SCHWEINFURTH,
JEFFREY M. HAMERLING,

TUTTLE & TAYLOR Incorporated,
Attorneys for Petitioner
Dames & Moore,

Of Counsel:

Stanley C. Fickle
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broder interests of the U.5. I may therefore affirm on this

issue,
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Tribunal. In that event, the mechanism established by the
President for the settlement of claims of United States
nationals generally would be rendered ineffective. Such a
result, reached for the benefit of those relatively few clai-
mants who obtained pre-judgment attachments,” would
plainly conflict with the clear congressional purpose in
enacting IEEPA that nothing in the Act was intended “to
impede the settlement of claims of U.S. citizens against
foreign countries” (5. Rep. Wo. 95-466, 95th Cong., Ist
Sess, 6 {1977); emphasis added).

"The passages in the IEEPA hearing and markup trankeripts cited by
petitioner (Pet. Br, 26 n,27) do not support its assertion that Congress
intended Lo permit the President (o freeze assets and negotiate a settle-
ment onfy where the claimants could not sue the foreign government in
United States courts.

#We have answered petitioner’s argument (Pet, Br. 25-27) that, by
virtue of Sections 9 and 34 of the Trading with the Enemy Act (TWEA),
50 U.S.C. app. 9 and 34, the President would have been prohibited
under the TWEA from transferring frozen assets overseas rather than
satisfying the claims of particular American claimants. See Govt. Br.,
36-38, Those sections provided a right for claimants to recover only out
of assets that were vested in the federal governmem—i.e,, foreign assets
to which the United States had taken ritle. There is nocomparable right
under the TWEA te recover out of assets that were dnly frozen or
blocked, as is the case with Iranian assets. See Markham v. Cabefl, 326
U.5. 404, 409-410 (1945). Congress declined to permit the President to
vest foreign assets under IEEPA. This omission obviously was not
meant to assist American claimants, because they are thereby deprived
of the benefits of Sections 9 and 34; the omission was instead intended
for the protection of the foreipn property owner whose property might
be taken over by the federal government. Thus, the deletion of the
vesting power culs strongly against recognizing a right in petitioner,
through its post-blocking attachments, to prevent the disposition of
foreign assets in the manner agreed to by their owner, See McLaughlin
& Teclalf, supra, 4 Fordham Int1 L.J, at 235,
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orders petitioner’s suit against the Iranian defendants dis-
missed following a ruling by the Claims Tribunal on the
merits of petitioner’s claim—assuming, of course, that peti-
tioner would be dissatisfied with the award and would
oppose the order of dismissal.!!

There would, moreover, be a host of factors to be taken
into account in considering the taking issue, many of which
are necessarily speculative at the present time. First, of
course, is the question whether there could ever be a taking
of property for purposes of the Just Compensation Clause
resulting from the United States’ settlement of a claim
against a foreign government, in view of the established
doctrine that claims taken up by the United States belongto
the United States. See Govt. Br. 49; see also United Statesv.
The Schooner Peggy, 5 U.S. {1 Cranch) 103, 110 (1801);
Great Western Insurance Co. v. United States, 19 Ct. ClL.
206, 217-218; aff’d on other grounds, 112 U.S. 193 (1884);
Arts Gloves, Inc. v. United States, 420 F. 2d 1386 (Ct. Cl,
1970),12

"Thus, this is not a case that will lead inexorably to a final convey-
ance of property without an opportunity for prior judicial review to
consider the availability of a Tucker Act remedy, Compare Regional
Rail Reorganization Acr Cases, 419 UK. 1027, [26-127, 138-141 (1974).
In any event, an injunction should not be entered to prevent the imple-
mentation of an Executive Agreement of the President in circumstances
such as this on the basis of mere speculation thal the remedies provided
will nat be adequate in a few individual cases.

ray v, United States, 21 Ct. CL 340 ( 18B6), does nol indicate that
there would be a compensable claim. Unlike the present situation, there
the court found a taking because the American claims were valid, would
have been hanored by the French, and were released in full by the
United States. See Aris Gloves, Inc. v. United States, suprg, 420 F, 2d
at 1396-1397 (Nichols, I., concurring). In the present case, the Execu-
live has not renrounced petitianersclaim in a similar fashion. Moreover,
Giray was “strictly an advisory opinion [for Congress] which was not
binding upon either of the patrtics and cannot be binding upon subse-
quent courts™ (420 F. 2d at 1393). As this Court said of Gray, “{wle
think that payments thus prescribed to be made were purposely brough
within the category of payments by way of gratuity, payments as of
grace and not of right.” Blagge v. Baich, 162 11.5, 439 457 ( 1E94),
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Second, assuming that a 1aking could be found in some
such circumstances, the appropriate test in a situation
involving an en bloc settlement of claims, we submit, should
be whether, under the circumstances, the settlement pro-
vided for a reasonable recovery (or procedure for recovery)
for the claimants as a group (cf. United States v. Sioux
Nation of Indians, No. 79-639 (June 30, 1980), slip op.
35-50), not whether any particular claimant would have
received more in United States courts than he did ina lump
sum settlement or through an arbitration mechanism.
Indeed, any other rule would perhaps end the long-standing
practice of en bloc claims settlement by the Executive,

Third, if it were necessary to focus on the effects of a
settlement on each individual claim comprised therein, a
court considering a taking claim would be required to con-
duct a complex trial to determine whether the value
received in settlement was in fact less than would have been
received in domestic litigation. This would in turn depend
on a variety of factors, many of which are unrelated to the
merits of the particular contract, expropriation, or other
claim that had been settled.!?

"Thus, in order Lo prove a taking of property in the context of the
Iranian Agreement, a claimant would have to demonstrate some or all
of the following: (1) that its underlying claim is meritorious; (2) that the
claim would have been decided by an American court notwithstanding
such defenses az sovereign immunity, act of state, lack of sufficient
contacts for in personam jurisdiction, or perhaps an Iranian forum
clause; (3) that the claimant could have executed on a8 domestic judg-
menl against Iranian property that would have remained in this country
evenahsent the President’s blocking order; {4) that the Tribunal's award
was less than that 8 domestic court would have rendered; (5) that the
claimant could not recover on an award from the Tribunal either from
the 81 billion Security Account or the funds used to replenish and
maintain that account at a minimum of $500 million; (6) that the
claimant could not satisfy any Tribunal award in the couris of ather
nations, even those who are a party to the Convention on Recognition
and Enforcement of Arbitral Awards, June 10, 1958, 21 U.S.T. 2517,
T.I.A.S, No, 6997; and (7} that it award would not be satisfied out of
funds received by the United States as damages if Iran should default
under the Agreement.
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Finally, there is the question of what would constitute
just compensation for the settlement of an international
claim for less than its estimated value in domestic courts.
Cf. United States v. Fuller, 409 U.S. 488, 490 (1973).

These issues obviously are better left for resolution in the
case of a particular claimant who can demonstrate a con-
crete effect on his financial position. Hodel v. Virginia
Surface Mining & Reclamation Association, Nos. 79-1538,
79-1596 (June 15, 1981), slip op. 26-31.

For the foregoing reasons and the additional reasons
stated in our opening brief, it is respectfully submitted that
the judgment of the district court should be affirmed.

Wapt H. McCRreE, Jr.
Solicitor General

June 1981

D0 )-1981-06
















































































































































































































































To: The Chlef Justlce
Mr, Justlice Brormen
Mr, Justice Stewart
e, Justice FThits
v, Justica Hzrsh=mll
v Te=%ir~ Bla ¥mun
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Yr. Justdoa T ' wolsdk

Fram: Mr, Justice Stevens

B0-2078B - Dames & Moore v. Regan Circulated: JUK 29 81_

Recircuolated:

JUSTICE STEVENS, concurring.

In my judgment the possibility that requiring this
petitioner to prosecute its claim in another forum will
constitute an unconstituticonal "taking” is so remote that I would
not address the jurisdictional question considered in Part V of
the Court’s opinion. However, I join the remainder of the

opinion,
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In my opinion, therefore, today's decisions with respect to

attachment is premature.

As I understand the Court's opinion with respect

to the suspension and settlement of claima, I am in

agreement. The opinion makes clear under the Agreements of

Algiers* that some valid claimse, against Iran and ite

fnstrumentalities, may not be adjudicated at all by the

Arbitral Tribunal, and that others may not be paid in full.

The Court holds that claims not so adjudicated or not fully

paid may be asserted in the Court of Claims, the

jurisdiction of what this Court acknowledges, and will be

recognized by the Unfited States as a taking under the Pifth

Amendment for a public purpose upon a showing that the

"We recognize these Agreements because they pledged the
honor of the United States of America. The Agreemente would
not be binding under any rule of civilized law as they were
coerced by Iran's lawless seizure of American diplomats.



3.

government's action created loss or d;mage with respect to
the assertion of a valid claim, he just claims of a
relatively few persons, subject to the jurisdiction of our
courts, may not be appropriated by government as "bargaining
chips" to further foreign policy goals on behalf of the
nation, without providing just compensation.* The
extraordinary powers of the President and Congress upon
which our decision today rests cannot, in the circumstances

of this case, displace the Bill of Rights.

*As held in Armetrong v. United States, 364 U.5. 40, 49
{1959) ;

"The Fifth Amendment's guarantee that private
property shall not be taken for public use
without just compensation wae designed to bar
government from forcing some people along to
bear public burdens, which, in all fairness
and justice, should be borne by the public as
a whole,"

This basis of the "taking clause” was reaffirmed unanimously

in the recent case of Agins v. Tiburon, U.S. (1980).
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