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PRELIMINARY MEMORANDUM

January 11, 1980 Conference
List 1, Sheet 3

No. 79-770-CFX

EPA Cert to CA4 (Haynsworth, Russell,
Widener)

V.

NAT'L CRUSHED STONE ASS'N

COSTLE (Admin. EPA) Cert te CA4 (Butzner, Widener,

Hall)
v.

CONSOLIDATION COAL CO, Federal/Civil Timely (w/extns)
1. SUMMARY; EPA challenges two judgments of the CA4,
claiming a conflict among the CAs on the guestion whether

effluent limitations under § SDltb}(l} of the Clean Water Act,
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33 U.5.C. § 1311(b) (1), must include a va;iance provision

requiring EPA consideration of the ability of an individual

discharger of pollutants to afford the costs of compliance.
EP;-;I;;h;:;;;;:;F;;;t CA4 erred in considering the validity of
the variance clauses at issue before those clauses were applied
to any individual discharger.

2. STATUTORY BACKGROUND: Section 301(b) of the Act,

adopted in the Federal Water Pollution Contreol Act Amendments

of 1872, authorizes EPA tc issue two sets of industrial
iy

effluent limitation regqulations: regulations which were

established in 1977 based on "the best practicable control 6PT
technology currently available," referred to as BPT

limitations; and regulations to go into effect not later than

July 1, 1987, based on the "best available technology

economically achievable," referred to as BAT limitations. (At

the time of this Court's opinion in E.X, du Pont de Nemours &

Co. v. Train, 430 U.5. 112 (1277), the BAT limitations were to

have been effective by July 1, 1983. The effective date was
postponed by the Clean Water Act of 1977.) This Court's du
Pont opinion established EPA's authority to enact BPT

limitations by regulation ﬁn an industry-wide basis, "so long

i
as some allowance is made for variations in individual

plants." 430 U.S. at 128. Consideration of the standard
J—-—_‘_‘_‘

variance provision that EPA had developed was deemed by this

Court to be premature at that time, however. See id. at 128

n.l9. The(EEEE& presented in this case concerns the scope of
the variance provision included in EPA regulations governing

the BPT limitations established for two iIndustries.



The Act lists factors that are relevant to EPA's
determination of what the "best practicable contreol technology"
and "best available control technology" requires. Secticn
304 (b) {1) (B} states that factors relevant to the BPT
limitations include:

cgonsideration of the total cost of application of

technology in relation to the effluent reduction benefits

to be achieved from such application, and shall also take
into account the age of eguipment and facilities inveolved,
the process employed, the engineering aspects of the
application of various types of contro) techniques, process
changes, non-water quality environmental impact {including
energy reguirements), and such other factors as the

Administrator deems appropriate , . . .

Sectlion 304(b) (2) (B) lists the factors to be taken into
account in assessing the more stringent BAT limitations. They
are identical except that they do not include "consideration of
the total cost of application of technology in relation to the
effluent reduction benefits to be achieved." However, § 301{c)
of the Act does provide that the Administrator may modify the
requirements of the BAT limitations for a particular discharger
of pollutants who can show that such modifications " (1} will
represent the maximom use of technology within the economic
capablility of the owner or operator; and (2) will result in
reasonable further progress toward the elimination of the

discharge of pollutants."

3. PACTS and OPINIONS BELOW: In April, 1977, the EFA

adopted regulations establishing BPT limitations on discharqges

R

from existing point sources in coal preparation plants and

other subcategories of the coal mining industry. In July,
1877, the agency published similar regulations governing the

crushed stone and construction sand industry. Both
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promulgations included EPA's standard variance provision for
BPT limitations. In brief, that provision allows the permit
issuing authority (EPA or state agencies with Nat'l Pollutant
Discharge Elimination Systems) to consider whether the
individual discharger's cost of compliﬁnce with the limitations
significantly exceeds the costs of other dischargers in the
same industry. This provision is designed to permit an
individual discharger to show that its costs of complying with
the BPT limitations will be greater than the average costs
considered by EPA in establishing the national guidelines.
The issuing authority may not consider or grant a variance,
however , based upon a claim that an individual discharger
cannot afford the "best practical technology." In effect,
EPA's position is that § 301(c)'s allowance of waivers based
upon plant-specific considerations of economic hardship is
applicable only to BAT limitations.

Petitions to review both sets of regulations were filed in
various CAs, and all were ultimately transferred to CA4.

a., Hat'l Crushed Stone

In Nat'l Crushed Stone Ass'n v. EPA, the CA remanded

several substantive requlations to the EPA for
reconsideration. Those substantive regulations are not at
isgsue here. With respect to the variance provisions, the CA
ruled that they did not comport with its earlier opinion in

Appalachian Power Co. v. Train, 545 F.2d4 1351, 1358-60 (CAd

1976), and remanded them to the EPA for compliance with that
earlier cpinion. (The relevant portion of the opinion is

reprinted at pp. 28a-35a of the petn.)
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The regulations at Issue In Appalachian Power had

established BPT limitations on the discharge of heat into
navigable waters from steam electric generating plants. The CA
found that the variance clause included in those regulations,
identical to the clause contained in the sand and crushed stone
regulations, permitted consideration of technical and
engineering factors, exclusive of cost, in granting variances.
The CA concluded that thus interpreted, the clause was unduly
restrictive. The CA's conclusion was based on the fact that
the more stringent BAT limitations contemplated waivere based
on cost; logically, the temporary BPT standards should be no
less flexible. Moreover, the CA found that EPA's standard
varlance clause did not include consideration of factors
specifically set forth in § 304(b) (1) (B), such as the total
cogt of applying the best practicable technology and the
non-water guality environmental impact.

In Nat'l Crushed Stone, the CA found that the standard

variance clause suffered from the same deficiencies as had the
o

clause in Applachian Power. It rejected EPA's claim that
A,

review of the clause would be premature prior to any actual

claim for a variance in a discharge permit application because
EPA's position on such applications had been made clear in
administrative opinions. The CA did note that EPA had
promulgated a new policy with respect to variances on August

21, 1978, which would have placed the agency's views more in

line with Appalachian Power, but that policy specifically noted
that "EPA continues to believe that § 30l{(c) . . . applies only
to . . . (BAT) limitations." See 43 Fed. Reg. 50042 (1978).
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Thus, EPA's policy remained inconsistent with Appalachian
Power, which had required the agency to £ake § 301 (¢} into
account in developing its variance provision.

The CA rejected EPA's argument that the § 301 (c)
requirements would permit plants to obtain a variance simply
because they could not afford to comply with the BPT
limitatic#i Rather, § 301(c) permits a variance only if the
plant is é;ing all that the maximum use of technology within
its economic capacity will permit and such use will result in
reasonable further progress toward the elimination of the
discharge of pollutants. EPA's argument, "no better than [a]
straw m[aln," had been considered and rejected in Appalachian
Power. The argument was not even addressed to the principal
concerns of the industry challengers to the variance, who
wanted specific factors, other than affordability, to be
considered in applications for variances.

Finally, the CA noted that its construction of the variance
provisions were in general accord with that of the CADC in

Weyerhauser Co. v. Costle, 590 F.2d 1011 (1978). That court

had held that a BPT varlance clause must be analogous to a BAT
variance clause, as CA4 had held in Appalachian Power.
b. Conseclldation Coal

In the Consolidation Coal case, a different panel of CA4

held that the substantive BPT limitations regulating the coal
mining industry were valid. The industry challengers also
complained, however, that the variance clause in those

regulations failed to require the permit issuing authority to
consider the factors set forth in §§ 301(c) and 304(b) (1) (B) of
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© Supreme Goust of tye Hrrited Sutee PR
Wrshington, B. €. 20543 fjﬁ

CHAMBERE OF
JUBTICE LEWIE F POWELL,JR.

July 9, 1980
No. 79-770, EPA v, NHational Crushed Stone Association, et al.

Dear Mike,

As my former law firm is one of the counsel in the
above case, please mark me “Out®™ omn the public record.

I believe you 4id this when the came was under
consideration for cartiorari. In any event, now that
the briefs are in and I know definitely that my firm is
m-i. I want to be sure that the record reflects my
recusal.

Sincerely,

LI/

Michael Rodak, Jr.,

Clerk, United States Suprema Court
1l Pirst Street, W, E,

Washington, D. C. 20543

cer The Chief Justice fu,.ﬁ s See SlaF
Mr. Justice Stevens Cofecay o7 Mk_’ %7§
becc: Ms. Blandford Yo M C } =2 %T}S

Mr. Justice Powell's Chambers



November 12, 1980

70-770 EPA v, National Crushed Stone Association

Dear Byron:

Please show on the next draft of your opinion that
1 took no part in the consideration or decision of thia
case.

Sincerely,

Mr, Justice White
1fp/ss

cc: The Conference
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