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the current international labor and environmental regimes might exist that also
shore up the status of labor and environment commitments in current WTO
law. For example, rather than crafting stand-alone obligations, one could
amend the current provisions that provide exceptions or other allowances for
governments to take social measures.

Amending these current laws to recognize basic international labor and
environmental principles would support the efforts of individual governments
to implement their commitments under these principles. For example, GATT
Article XX, the "General Exceptions" provision, allows governments to take
trade-restrictive measures that would otherwise violate GATT/WTO rules,
when those measures fulfill specified social objectives.'®® One could amend the
provisions of Article XX to incorporate identified principles of international
labor and environmental law. Drafters could amend Article XX(b) to read
"necessary to protect human, animal or plant life or health in accordance with
principles recognized in the multilateral environmental agreements listed in the
annex hereto,""*' and GATT Article XX(g) to read "relating to the conservation
of exhaustible natural resources in accordance with principles recognized in
the multilateral environmental agreements listed in the annex hereto."'® The
annex would then list any multilateral environmental agreements that WTO
members felt had attained a sufficient level of legitimacy to warrant their
specific recognition. Likewise, Article XX(e) could read "relating to products
of labour conditions not in accordance with the international labour principles
listed in the annex hereto."™ In a similar vein, the SPS Agreement could
provide that members "have the right to take sanitary and phytosanitary
measures in accordance with the precautionary principle."'®

One might argue that such an amendment is unnecessary because WTO
Panels have already recognized other bodies of international law. As discussed

180. See infra note 213 and accompanying text (allowing governments to take trade-
restrictive measures necessary to enforce intellectual property law).

181. Article XX, 9 I(b) currently reads “necessary to protect human, animal or plant life or
health." GATT 1947, supra note 44, art. XX, 9§ I(b), 61 Stat. at A61, 55 U.N.T.S. at 262.

182. Article XX, § I(g) currently reads "relating to the conservation of exhaustible natural
resources if such measures are made effective in conjunction with restrictions on domestic
production or consumption.” GATT 1947, supra note 44, art. XX, §1(g), 61 Stat. at A61, 55
U.N.T.S. at 262.

183.  Article XX, 9§ I(e) currently reads "relating to the products of prison labour.” GATT
1947, supra note 44, art. XX, § I(e), 61 Stat. at A61, 55 U.N.T.S. at 262.

184. The SPS Agreement currently reads “[m]embers have the right to take sanitary and
phytosanitary measures necessary for the protection of human, animal or plant life or health,
provided that such measures are not inconsistent with the provisions of this Agreement.” SPS
Agreement, supra note 108, art. 2, § | [Treaties Binder 1, Treaties Booklet 1] L. & Prac. World
Trade Org. (Oceana) at 60.
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above in Part III, however, not all GATT/WTO decisions have taken a
charitable view of the relationship between Members’ obligations under other
international agreements and their trade-related environmental policies. Early
decisions such as Tuna-Dolphin and Shrimp-Turtle I suggested that an
environmental measure would have to be specifically required by a multilateral
environmental agreement in order for its recognition as an implementation
activity under that agreement.'®® Agreements that stick to broad statements of
principle, therefore, may not justify specific practices. While more recently
Shrimp-Turtle II seems to have relaxed that principle, the range of
interpretations to be found in the jurisprudence may not provide sufficient
security to members; put another way, the uncertainty might dissuade members
from pursuing environmental policies that impact trade.

Indeed, WTO Panels have not specifically addressed the question of what
happens when a WTO rule and a commitment to a multilateral environmental
agreement directly conflict. An amendment to Article XX would be clear in
protecting such specific practices, and in establishing that they should survive
any conflict with GATT/WTO law. Similar dynamics would pertain to
international labor law. In like fashion, the current interpretation of the SPS
Agreement rejects the precautionary principle and therefore narrows the scope
of the allowances under that agreement to adopt health and safety restrictions
on trade. The proposed amendment would reverse the existing interpretation.
What such amendments would not do is impose affirmative obligations on
governments to adopt labor and environmental protections. In that sense, the
amendment strategy falls far short of the "trade-related agreement" strategy of
TRIPs or a labor or environment equivalent.

One need not view this entirely negatively. First, the amendment strategy
preserves the flexibility of the existing soft law regime—potentially a necessity,
depending on one’s judgments about current political will. Second, among the
major concerns of labor and environmental advocates regarding WTO law as
currently applied is that it either discourages states from adopting labor and
environmental protections that they would otherwise take or encourages states
to dismantle existing labor and environmental protections—the "race to the
bottom" phenomenon."“s If this is true, then the concern may be not that the

185. Supra Part I1LA.

186. Larry A. DiMatteo, et al., The Doha Declaration and Beyond: Giving a Voice to
Non-Trade Concerns Within the WTO Trade Regime, 36 VAND. J. TRANSNAT’L L. 95, 127-28
(2003); Robert Howse & Michael J. Trebilcock, The Fair Trade-Free Trade Debate: Trade,
Labor, and the Environment, 16 INT’LREV. L. & ECON. 61, 76-77 (1996); Yasuko Okamoto,
Common but Differentiated Debates: Environment, Labour and the World Trade Organization,
9 GeO. INT’L ENVTL. L. REV. 242, 243 (1996).
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existing soft law strategy for progressive, incremental, and voluntary
compliance is fundamentally flawed, but rather that the strong, new
countervailing pressures imposed by the WTO have crippled its ability to
operate. In effect, WTO law may block or erode a process of gradual accretion
that not only otherwise would occur but that may be viewed as the optimal
method for international legal development in these areas. The amendment
strategy would resolve this concern. While it would not impose affirmative
obligations, it would remove impediments currently imposed by the WTO
regime on the development of parallel regimes addressing labor and
environmental issues. A simple shift in the interpretive approach of the WTO
DSB could, of course, achieve the same result. Explicit amendment of the
relevant provisions would, however, afford Members greater legal
predictability. It would also benefit from greater legitimacy, in that it would
avoid the criticism of Panel and Appellate Body judges that they at times
disobey their mandate not to "add to or diminish" the textual obligations of the
WTO agreements.'®’

Finally, the amendment strategy largely coincides with the positions of the
international bodies that currently oversee and administer labor and
environmental law. This consideration brings out the point that the problem of
political will exists not only within the WTO, but also within the parallel
regimes of international labor and environmental law. Neither the ILO nor the
UNEP, the premier international agencies in labor and environmental law
respectively, have endorsed the call for WTO agreements on labor and
environment rights. Rather, each has focused on improving enforcement
mechanisms in the existing labor and environmental regimes.'**

V. The TRIPs Precedent

This Part makes the observation that the WTO’s intellectual property (IP)
law has followed an arc similar to that now recommended by advocates for

187. The WTO rules on dispute settlement state that "[rlecommendations and rulings of the
DSB cannot add to or diminish the rights and obligations provided in the covered agreements.”
Art. 3(2), Understanding on the Rules and Procedures Governing the Settlement of Disputes,
Annex 2, World Trade Organization. "In light of this {provision], any hardening of soft law that
occurs in the course of WTO dispute settlements may well be regarded by at least some WTO
members as illegitimate judicial lawmaking." Jose E. Alvarez, The New Dispute Setilers: Half-
Truths and Consequences, 38 TEX. INT’L L.J. 405, 424 (2003).

188. See U.N. ENV’T PROGRAMME, GLOBAL ENVIRONMENT OUTLOOK 2000, 14 (1999)
(recognizing that, for environmental regulations to be effective, inspection and enforcement
must improve).
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WTO incorporation of labor and environmental obligations. A primary
objective of the WTO’s establishment in 1995'*° was to extend trade discipline
to areas of international economic activity that had been excluded under the
previous international trade regime of the GATT."® The WTO retained the
existing regime defined by the GATT and significantly expanded it. For
example, agreements on intellectual property, such as TRIPs,'”! and trade in
services, such as the General Agreement on Trade in Services (GATS),'*
resulted from this effort.

The rationale for a WTO agreement regulating trade in services is clear:
services are a category of trade, just as goods are. By the time the Uruguay
Round began in the 1980s, the importance of intemationally provided
services'” justified the inclusion of services in the regulatory scope of
international trade law, an area previously concerned only with goods.'** The
rationale for a WTO agreement regulating IP is quite another matter. Although
countries can trade IP rights across borders in licensing and other rights
transferring agreements, they need not trade such rights in order for the TRIPs
Agreement to apply. The TRIPs signatories adopted the agreement because
trade affects IP rights. The value of the IP right increases with the capacity of
the right-holder to enforce it and decreases when the information can be
accessed without going through the right-holder. The latter may occur because
the producer is operating in a region where the right does not exist or is
underenforced.'*?

189. Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, Apr. 15, 1994 [Treaties Binder 1, Marrakesh Declaration Booklet] L. & Prac.
World Trade Org. (Oceana) 5 (Mar. 1995), 33 [.LL.M. 1125, 1143 (1994) [hereinafter Final Act).

190. See GATT 1947, supra note 44, art. XI, § 2, 61 Stat. at A33, 55 U.N.T.S. at 226
(listing trade activities excluded from the elimination of quantitative restrictions).

191.  TRIPs Agreement, supra note 169.

192.  General Agreement on Trade in Services, Apr. 15, 1994, WTO Agreement, supra note
44, Annex 1B, [Treaties Binder 1, Treaties Booklet 1] L. & Prac. World Trade Org. (Oceana)
339 (Mar. 1995), 33 I.L.M. 44 (1994) [hereinafter GATS]; see generally Chantal Thomas,
Globalization in Financial Services—What Role for GATS?, 21 ANN. REV. BANKING L. 323
(2002).

193.  Services covered by the GATS include telecommunications, banking, insurance,
accounting, lawyering, tourism, and health care.

194.  See Paul Demaret, The Metamorphoses of the GATT: From the Havana Charter to
the World Trade Organization, 34 CoLuM. J. TRANSNAT’L L. 123, 130-31, 156-61 (1995)
(describing the GATT’s historical exclusion of services from its regulatory framework and
explaining the implementation of the GATS); Jack W. Flader Jr., 4 Call for a General
Agreement on Trade in Services, 3 TRANSNAT’L LAW. 661, 662-64 (1990) (describing the
United States as a "prime proponent" for negotiations on trade in services).

195. The purpose of an IP right is to allow the right-holder to control access to the
information to which the right attaches. If Disney is able to successfully control the use of all
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As with IP protection, labor and environmental standards can affect
trade flows by affecting production costs for goods and services.'*® Just as
the value of an IP right will decrease if it can be evaded through trade, the
value of a labor or environmental right will also decrease if evasion through
trade is an option. Moreover, the rights themselves may erode, a
phenomenon known as the "race to the bottom."'”’

Without considering TRIPs, the trade versus nontrade distinction
might appear to justify exclusion of labor and environmental standards.
Considered in isolation, the institutional competence argument that the
WTO should not incorporate labor and environmental issues because they
are not themselves the subject of trade, even if they clearly influence and
are influenced by trade, appears more persuasive. Upon consideration of
TRIPs, however, this distinction finds itself on very shaky ground. TRIPs
concerns itself primarily with IP rights not as a subject of trade, but as a
body of standards that affect trade flows. In this respect, international IP
law is indistinguishable from international labor or environmental law in its
relation to trade. After considering the TRIPs Agreement, the trade versus
nontrade distinctions fail to explain the exclusion of labor and
environmental rights. The IP case shares other similarities with
international labor and environmental law: the international enforcement
regime that had developed was relatively weak. In addition, GATT law
harbored a "negative" exception for IP law in Article XX, similar to those
for labor and environmental standards, but the TRIPs signatories ultimately
made the political decision to strengthen this early incorporation with
clearer and more rigorous positive obligations.

Mickey Mouse images worldwide, its right to the Mickey Mouse image is very valuable. Ifa
firm in Hungary does not have to ask Disney for the right to the Mickey Mouse image, then the
value of that right decreases because Disney will lose the income from a licensing arrangement.
Disney will also lose the income from consumers who will buy the Hungarian firm’s Mickey
Mouse T-shirts rather than Disney’s. Others will see that the Hungarian firm has used the image
and will do so as well, further decreasing the "rent” that Disney can gain from its right to the
image. Ifthe Hungarian firm can successfully sell Mickey Mouse T-shirts in the United States
or in third countries, then Disney will lose further income.

196.  Cf. infra notes 212-14 and accompanying text (describing the WTO’s finding that,
although environmental regulations do increase production costs, they do not reduce
"competitiveness").

197.  See, e.g., Joel P. Trachtman, /nternational Regulatory Competition, Externalization,
and Jurisdiction, 34 HARv. INT’L L.J. 47, 61-62 (1993) (describing the "race to the bottom"
theory of regulatory competition using the example of Delaware’s regulation of corporations).
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A. Lack of Enforcement in Pre-WTO International Intellectual
Property Law

As with labor and the environment, IP rights developed in a free-standing
international law regime with a relatively weak enforcement mechanism. The
underenforcement of IP rights served as a major justification for integrating
them into the WTO.'”® Prior to the Uruguay Round, multilateral instruments
for IP protection were administered by the World Intellectual Property
Organization (WIPO), a specialized agency of the United Nations.'® WIPO
was widely viewed as ineffectual.® The relative weakness of the multilateral
system, for example, provided a partial justification for U.S. development of
forceful unilateral mechanisms to pursue its interests in international IP law.*"'

As the importance of IP-related sectors to Western economies grew,
particularly in the United States, the integration of IP rights into the
international trade regime presented a solution to the problem of weakness in
the multilateral system of IP law.”® The incorporation of IP into the
international trade regime had the potential for three salutary changes. First,
the degree of uniformity in IP protections would greatly increase as a result of

198. WORLD TRADE ORG., TRADING INTO THE FUTURE 25 (1999) (noting that the extent of
IP protection around the world "varied widely" prior to the Uruguay Round and suggesting that
“internationally-agreed trade rules for intellectual property rights were seen as a way to
introduce more order and predictability").

199. Convention Establishing the World Intellectual Property Organization, July 14, 1967,
21 U.S.T. 1749, 828 U.N.T.S. 3 [hereinafter WIPO]}.

200. See Robert P. Merges, Battle of Lateralisms: Intellectual Property and Trade, 8 B.U.
INT’L L. J. 239, 240 (1990) (describing an “increasingly lethargic and bureaucratized WIPO"),
Brent W. Sadler, Intellectual Property Protection Through International Trade, 14 Hous. }.
INT’LL. 393, 400-01 (1992 ) ("WIPO is of little practical use in protecting intellectual property
rights . . . [because] it lacks meaningful enforcement provisions such as are found in the
GATT....").

201. See Donald E. deKieffer, U.S. Trade Policy Regarding Intellectual Property Matters,
in INTERNATIONAL TRADE AND INTELLECTUAL PROPERTY: THE SEARCH FOR A BALANCED SYSTEM
97, 102-03 (George R. Stewart et al. eds., 1994) [hereinafter INTERNATIONAL TRADE AND
INTELLECTUAL PROPERTY] (describing how "agonizingly slow" progress during the GATT led
the United States to employ unilateral and bilateral trade mechanisms such as the Trade Act of
1984 to encourage other countries to protect IP rights).

202. Sadler, supra note 200, at 393. Sadler argues:

Many countries do not protect intellectual property rights to the extent desired by
the United States. Intellectual property laws differ from nation to nation, both in
scope of protected rights and enforcement. Existing multinational agreements do
not effectively protect intellectual property rights of United States citizens and
industries in the global market.

1d.
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the accession of all GATT members to a negotiated set of central protections.’®
Second, the trade regime’s dispute settlement system could address
international IP disputes.zo" Third, cross-sector links in the larger system would
improve the efficacy of both negotiations and enforcement. For example, if a
complainant prevailed on IP grounds, it could impose sanctions on the
respondent in non-IP sectors.”®

Thus, the TRIPs signatories viewed the introduction of IP rights into the
trade regime as a way to significantly improve the efficacy of an international
IP law system plagued by lax enforcement. The problem of underenforcement
is pervasive in international law, however, and in this respect, the international
IP regime differed little from many other international systems. Certainly, the
same problem of underenforcement characterizes international law relating to
both labor and the environment.

Of course, one can make the argument that IP enforcement impedes rather
than expands international trade. This argument rejects the analogy of IP rights
to traditional property rights and instead likens IP rights to monopoly rights.2%
As monopoly rights, IP rights tend to exclude poor countries from production
and therefore impede global competition in IP-related goods and services.
Because the monopoly keeps prices high, world demand and therefore world

203. WTO Agreement, supra note 44, at 25 ("The extent of protection and enforcement of
[IP] rights varied widely around the world; and as IP became more important in trade, these
differences became a source of tension in international economic relations."). But see David
Silverstein, Intellectual Property Rights, Trading Patterns and Practices, Development and
Standards of Living: A North-South Perspective on Patent Law Harmonization, in
INTERNATIONAL TRADE AND INTELLECTUAL PROPERTY, at 155-56 (arguing that U.S. efforts to
spread Western IP laws as a way to harmonize global IP laws will fail, whereas a "culturally-
specific" system would address economic and social conditions of each country).

204. Robert W. Kastenmeier & David Beier, International Trade and Intellectual
Property: Promise, Risks, and Reality, 22 VAND. J. TRANSNAT'L L. 285, 296 (1989) ("The key
to a strong intemational intellectual property system within the GATT is . . . a strong dispute
resolution mechanism.").

205. But see Merges, supra note 200, at 241 (noting, by contrast, that "[t]here is little
potential for horsetrading in the WIPO context").

206. See Laurinda L. Hicks & James R. Holbein, Convergence of National Intellectual
Property Norms in International Trading Agreements, 12 AM. U. J. INT’LL. & PoL’Y 769, 771
(1997) ("There is an inherent conflict . . . between the free circulation of goods and services
across countries’ borders and the exclusive right of intellectual property owners to explore their
creation at the exclusion of others, thus restricting the free circulation of goods and services
within the common market."); see also Paul S. Grunzweig, Note, Prohibiting the Presumption
of Market Power for Intellectual Property Rights: The Intellectual Property Antitrust
Protection Act of 1989, 16 J. Corp. L. 103, 103-04 (1990) (noting that "[a]t their core, the
policies that drive the patent laws and the antitrust laws of the United States always will
conflict").
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trade in these sectors remains lower than they would be with greater
competition.””’

In fact, there is a real rift in perspective that reflects the North-South
divide, with the North, particularly the United States, pushing to include IP
rights in the WTO, and the South losing faith in the entire system.?”® Despite
this divide, the view of IP protection as a facilitator rather than an inhibitor of
international trade prevailed, culminating in the TRIPs agreement.m9 When
viewed as a facilitator of international trade, the logic for including
international IP law becomes clear: to further the central objectives of the
GATT/WTO system. By the same token, the logic for excluding international
labor and environmental law also emerges. As standards that seek to restrain
international trade, they would be anathema to the stated objectives of the
system.

Considerable research shows that the interests of trade need not run
contrary to labor and environmental protection. Recently, the WTO Committee
on Trade and Environment commissioned a study on whether environmental
regulations impose costs on production that tend to increase prices and thereby
decrease trade volume. The resulting report found that, although environmental

207. See, e.g., Ruth Gana Okediji, Copyright and Public Welfare in Global Perspective,7
IND. J. GLOBAL LEGAL STUD. 117, 16364, 183 (1999) (suggesting that the push for heightened
IP protection focuses too much on domestic concerns and largely ignores global economic
effects, including disincentives to buy protected products).

208. See, e.g., Horacio Teran, Intellectual Property Protection and Offshore Software
Development: An Analysis of the U.S. Software Industry, 2 MINN. INTELL. PROP. REV. 1, 58-59
(2001) (concluding that Westerners’ long term exploitation of indigenous knowledge and
resources has reduced the confidence of indigenous peoples in the Western system of IP); Jan
D’Alessandro, Note, 4 Trade-Based Response to Intellectual Property Piracy: A Comprehensive
Plan to Aid the Motion Picture Industry, 76 GEO. L.J. 417, 452-54 (1987) (noting that the Reagan
administration engaged in "ongoing efforts” to add IP protection to the GATT and discussing
other countries’ considerations regarding same); see also Marshall A. Leaffer, Protecting United
States Intellectual Property Abroad: Toward a New Multilateralism, 76 lowa L. REv. 273, 282
(1991) (explaining that developing countries view ready access to IP as important to
development, and consider enforcing IP law a burden on development not warranting scarce
government funds); Joel R. Reidenberg, Trade, TRIPs and NAFTA, 4 FORDHAM INTELL. PROP.
MEDIA & ENT. L.J. 283, 283 (1993) ("While the expansion of intellectual property protection
around the world can be attributed to American trade pressure, the trade framework will
constrain any country’s ability to take unilateral measures against infringements of intellectual
property rights.").

209. See Evelyn Su, The Winners and the Losers: The Agreement on Trade-Related
Aspects of Intellectual Property Rights and Its Effects on Developing Countries, 23 Hous. J.
INT’L L. 169, 170-71 (2000) (noting the adoption of the TRIPs agreement at the 1994
Marrakesh summit and discussing the conflicting views of developed countries, which sought
international IP enforcement to reduce the billions of dollars lost annually to IP piracy, and
developing countries, which suffer potentially reduced access to technology under TRIPs).
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protection increases production costs, its "competitiveness effect" is ultimately
minor.>'® The report found that this minimal effect on competitiveness results,
in part, because environmental protection costs are likely offset by cost-saving
efficiency gains elsewhere in the production process.?'’ In addition, the report
found that, with some exceptions, environmental regulations are not of primary
importance in international investment decisions and that most industries do not
move from developed to developing countries to reduce their environmental
compliance costs.?"

B. The Article XX Exception and the Legislative Response

Article XX, the General Exceptions provision of the GATT, contains a
clause allowing governments to take trade-restricting measures necessary to
enforce IP law.””®> If the General Exceptions measure does provide all the
support necessary for governments to enforce trade-related measures that might
restrict imports, presumably no need to negotiate TRIPs would have arisen.
The TRIPs was negotiated, however, notwithstanding both a recognition of IP
protection in the GATT’s General Exceptions provision and a well-developed
body of existing international law outside of the GATT. The fact that
negotiation occurred lends credence to the argument that some integration of
affirmative obligations to labor and environmental standards is required for
these standards’ proper enforcement and that the current exceptions-driven
regime is inadequate.

Legislating affirmative IP obligations required confronting problems of
diffuseness and non-justiciability. At first blush, these problems seem much
less troublesome in international IP law. Enumerated procedures identify IP
rights owed to the right-holder, for example, the right to "prevent" others from
"making, using, offering for sale, selling, or importing."*'* Every government

210. See HAKAN NORDSTROM & SCOTT VAUGHAN, WTO SPECIAL STUDY, TRADE AND
ENVIRONMENT 36-38 (1999) (concluding that "superior environmental performance" does not
always reduce profitability).

211. See id. at 51-52 (discussing the "tradeoff between production of goods and
environmental quality” that changes with increases in income level).

212. Seeid. at41 (suggesting that environmental regulations are not of primary importance
in competitiveness and in location decisions).

213, See GATT 1947, supra note 44, art. XX, § I(d), 61 Stat. at A61, 55 U.N.T.S. at 262
(allowing for trade-restrictive measures "necessary to secure compliance with laws or
regulations which are not inconsistent with the provisions of this Agreement, including those
relating to . . . the protection of patents, trade marks and copyrights”).

214. TRIPS Agreement, supra note 169, art. 28 ("Rights conferred”), § 1(a).
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who is a party to the agreement, which now includes all WTO members, owes
these rights.”’> The right generates entitlements to certain types of legal
protections—the right to deploy the state’s enforcement power to exclude
others from using the IP to which the right attaches.

Hindsight should not obscure the fact thatreal difficulties of this sort arose
in the drafting of TRIPs, however. Although the Paris Convention®'® and the
Berne Convention®'” were paramount in international IP law, a number of other
international agreements developed. The Uniform Copyright Convention, for
example, was a parallel instrument to the Berne Convention.?'® Moreover,
contracting parties put into force several versions of the Paris and Beme
conventions.”'® As a result of these numerous agreements, states significantly
disagreed as to which international IP obligations were fundamental. For
example, European states tended to regard the "moral rights" of authors against
degradation of their work under the Berne Convention as fundamental, whereas
the United States did not.?*°

215. The TRIPS Agreement is contained in Annex 1X to the Agreement Establishing the
World Trade Organization. Article II, paragraph 2, of the Agreement Establishing the World
Trade Organization provides, "The agreements and associated legal instruments included in
Annexes 1, 2 and 3 (hereinafter Multilateral Trade Agreements) are integral parts of this
Agreement binding on all Members." TRIPS Agreement, supra note 169, art. II, § 2.

216. Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 13 U.S.T.
2,828 U.N.T.S. 107 [hercinafter Paris Convention), as last revised at Stockholm, July 14, 1967,
21 U.S.T. 1538, 828 U.N.T.S. 305.

217. Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886,
168 Consol. T.S. 185 [hercinafter Berne Convention], as last revised at Paris, July 24, 1971, 25
U.S.T. 1341, 828 UN.T.S. 221.

218. See Universal Copyright Convention, July 24, 1971, art. XVI1I, 25 U.S.T. 1341, 1367,
943 U.N.T.S. 178, 205 (providing that states’ withdrawal from the Berne Convention would
result in exclusion from the Convention’s protections and that the provisions of the Convention
do not affect the Berne Convention).

219. Contracting parties to the Paris Convention, for example, were states that had adopted
one of the following: the Paris Convention, supra note 216, as revised at Stockholm, July 14,
1967, 21 U.S.T. 1583, 828 U.N.T.S. 305; the Paris Convention, supra note 216, as revised at
Lisbon, Oct. 31, 1958, 53 Stat. 1748, 828 U.N.T.S. 107; the Paris Convention, supra note 216,
asrevised at London, June 2, 1934, 53 Stat. 1788, 3 Bevans 223; or the Paris Convention, supra
note 216, as revised at The Hague, Nov. 6, 1925, 47 Stat. 1789, 2 Bevans 524. Contracting
parties to the Berne Convention, likewise, were states that adopted one of the following: the
Beme Convention, supra note 217, as revised at Paris, July 24, 1971, 25 U.S.T. 1341, 828
U.N.T.S. 221; the Berne Convention, supra note 217, as revised at Stockholm, July 14, 1967,
25 U.S.T. 1341, 828 U.N.T.S. 221; the Berne Convention, supra note 217, as revised at
Brussels, June 26, 1948, 831 U.N.T.S. 217; the Berne Convention, supra note 217, as revised at
Rome, June 2, 1928, 123 L.N.T.S. 233; or the Berne Convention, supra note 217, as revised at
Berlin, Nov. 13, 1908, 1 LN.T.S. 217.

220. See Ruth Okediji, Toward an International Fair Use Doctrine, 39 CoLuM. J.
TRANSNAT'L L. 75, 14546 (2000) (describing the clear disdain that the United States held
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In addition to the issue of uniformity of principles, serious problems arose
because the vagueness of the principles allowed for substantial variation across
countries.”' For example, although the Paris Convention established the basic
principle of patent protection, it allowed for much more variation among
member states than the specific obligations imposed by TRIPs.?*? Indeed, the
frustration of the United States at the lack of uniformity of IP protection abroad
provided a major incentive for its pursuit of IP negotiations in the trade
regime.”> Moreover, awareness of the lack of uniformity of protections was
acute in the context of the TRIPs negotiations; the primary achievement of the
negotiations was to resolve these differences and arrive at a single set of "core"
substantive standards.”**

A final distinction departs from any appeal to structural or substantive
logic, but appeals purely to pragmatic considerations. Particularly in the wake
of the WTO’s newfound institutional rigor, many commentators worry about
the increased likelihood that the international trade regime will reach a
"breaking point."*** The new WTO sets much loftier ambitions for institution-
building than did the old GATT.””® Commentators worry that, while the GATT

towards adopting the European moral rights regime).

221. See Robert J. Gutowski, Comment, The Marriage of Intellectual Property and
International Trade in the TRIPs Agreement: Strange Bedfellows or a Match Made in
Heaven?,47 BUFF. L. REv. 713, 724 (1999) ("The stark distinction between South Africa’s and
Peru’s application of the well-known mark requirement of Article 6 is of the Paris Convention
{described in this Article] highlights the problems of the Paris-Berne regime: lack of
harmonization, disparate national treatment, and deficient enforcement and dispute resolution
provisions.").

222. See Merges, supra note 200, at 242 ("The proposed GATT intellectual property code,
which attempts to provide more substantive guidelines, has met with stiff opposition from some
members of the Paris Convention, in part because of its specificity on certain matters (e.g.,
pharmaceutical patents).").

223. See supra note 126 and accompanying text (discussing the priority that the United
States placed on IP issues).

224. See Kastenmeier & Beier, supra note 204, at 291 (observing that "[c]reating norms
and standards for intellectual property would be the most important and difficult area" of
upcoming TRIPs negotiations); Joel R. Reidenberg, Trade TRIPS and NAFTA, 4 FORDHAM
INTELL. PROP. MEDIA & ENT. L.J. 283, 285 (1993) (citing as problems with TRIPS that
“traditional rights now being enshrined in TRIPS are also at odds with emerging national
trends” and that "[n]ew technologies do not fit neatly within traditional forms of intellectual
property").

225. See Robert E. Hudec, The New WTO Dispute Settlement Procedure: An Overviewof
the First Three Years, 8 MINN. J. GLOBAL TRADE 1, 14 (1999) (anticipating that, because
international legal systems depend on voluntary member government compliance, the WTO
legal system cannot expect unanimous governmental compliance with its legal rulings).

226. See id. at 3—4 (noting the boldness of the WTO dispute settlement initiative and the
legal rigor of new procedures).
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was flexible and therefore never broke, the WTO may be overly rigid and
overshoot the mark in seeking to establish a "legalistic" regime.””” The result
might be a backlash of states that would erode the precious legitimacy that the
global regime has built up over the postwar era.??®

The jury is still out as to whether the WTO is institutionally viable over
the long run. The dispute settlement system garnered early acclaim by
resolving contentious issues between powerful members with relative
success.””” The first new agreement-making meeting in Singapore went
relatively smoothly and succeeded in making anticipated gains.”*° However,
the highly visible failure of the next ministerial conference in Seattle revived
the old institutional concerns.”*' The Seattle experience demonstrated that state
sovereignty still had bite, that is, if the member states desired, they could refuse
to adhere to the built-in agenda, impeding the progressive development of the
institution.> Thus, the anticipated progress in negotiations on services,
agriculture, and other areas failed to materialize.”

227. Seeid. at 12 (displaying skepticism that member countries will be receptive to greater
legal discipline in the WTO system); Miquel Montafia i Mora, A GATT with Teeth: Law Wins
over Politics in the Resolution of International Trade Disputes, 31 COLUM. J. TRANSNAT'L L.
103, 178 (explaining that some scholars have observed a preference for informalism in
international economic law and observing that this preference explains the law’s reluctance to
employ rigid mechanisms).

228. See, e.g., Montafia i Mora, supra note 227, at 151-53 (voicing concerns about the
WTO appellate review system: the lack of conditions for admissibility of appeals, the difficulty
in agreeing on a review tribunal’s composition, the shift towards legalism, the appellate body’s
probable approach towards interpretation, and the existence of individual opinions in the reports
of the appellate body).

229. See, e.g., Hudec, supra note 225, at 14 (suggesting that the first three years of the
WTO and its dispute settlement system were a "considerable initial success").

230. See Success in Singapore, WTO Focus (World Trade Org., Geneva, Switz.), Jan.
1997, at 1, 1 (reporting Chairman Yeo Cheow Tong’s view that the negotiators "have
delivered, . . . [and] have accomplished the task set upon us"), available at http://www.wto.
org/english/res_e/focus_e/focus15_e.pdf.

231.  See John H. Jackson, The Perils Of Globalization and the World Trading System, 24
ForDHAM INT’L L.J. 371, 375 (2000) (focusing on the "institutional" causes for the "failure of
Seattle"); ¢f. Timothy M. Reif & Viji Rangaswami, Joltin’ Joe Has Left and Gone Away—
Embracing Change: The Way Forward for U.S. Trade Policy and the WTO, 32 LAW & POL’Y
INT'LBUS. 427, 43746 (2001) (arguing that the Seattle debacle occurred because institutional
reform of the WTO has not gone far enough in increasing public input, heightening sensitivity
to fairness, and implementing legislative processes).

232.  See Joseph Kahn, Swiss Forum Has Its Focus on Memories from Seattle, N.Y. TIMES,
Jan. 29, 2000, at C1 (noting that "government officials have stressed that the failure of trade
talks owes more to negotiating positions taken by World Trade Organization members than to
the influence of demonstrators").

233.  See Daniel Pruzin, WTO: Diplomats Say Seattle Scars Too Tender to Permit Big
Push for WTO Trade Round, BNA INT’L TRADE NEwWs DaiLY, Dec. 15, 1999 (noting that the
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Particularly in the wake of Seattle, one might argue that at some point
institutional modesty is required: The addition of items to the negotiation
agenda would be too taxing. There may be some validity to this perception. It
does not justify, however, the special exclusion of labor and environmental
concerns, as opposed to other issues that are placed on the agenda. For
example, negotiations on competition policy would require reconciling many
different and complex regulatory regimes, but WTO members continue to
consider the possibility of framing an agreement on competition. At the
conclusion of their 1996 meeting in Singapore, WTO members agreed to
"establish a working group to study issues ... relating to the interaction
between trade and competition policy . . . in order to identify any areas that may
merit further consideration in the WTO framework."”* Controversy and
disagreement continue to run high over the matter, and formal efforts to frame
an agreement have not begun.”**

In reviewing these political dynamics, one might notice that developing
countries’ interests, at least as commonly construed in this particular debate, >
run counter to IP protection as well as to labor and environmental concerns. At
the time of the Uruguay Round negotiations, many developing countries
staunchly opposed the incorporation of IP rights. The argument sounded quite
similar to those made in the context of labor and environmental debates.
Developing countries argued that the administration of IP rights properly
belonged to the United Nations organization traditionally charged with that
" duty, the WIPO.?’

breakdown of talks in Seattle preventing WTO members from fulfilling their commitment made
"at the end of the Uruguay Round in 1994 to begin new negotiations on agriculture and services
by 2000"); see also Daniel Pruzin, WTO: Moore Outlines Incremental Approach Towards New
Round of WTO Talks, BNA INT’L TRADE DAILY NEWS, Feb. 3, 2000 (describing collapse of a
meeting after the members could not resolve differences over the framework and objectives for
agriculture talks, refusal of the United States to consider new negotiations on antidumping rules,
and the inclusion of labor standards on the WTO’s work agenda).

234. Ministerial Conference, Singapore Ministerial Declaration, 9§ 20, WT/MIN(96YDEC
(Dec. 18, 1996), reprinted in 36 I.L.M. 220, 226 (1997), available at http://www.wto.org.

235. See WTO: Trade Officials Seek Doha Breakthrough, but Few Changes Occur in
WTO Stances, INTERNATIONAL TRADE DAILY, June 7, 2001 (stating that thirty-five to forty of the
WTO’s 141 members support negotiations on competition, with support strongest among
Europe and Latin America and with opposition strongest from the United States, among others).

236. Of course, there are many reasons to believe that poor countries, or at least significant
populations therein, stand to benefit from such protections.

237. Indian Proposal Says Developing Countries Should Get Patent, Trademark
Concessions, 6 INT'L TRADE REp. (BNA) 953, 953 (July 19, 1989) (reporting that Third World
countries, led by Brazil and India, argued that [P "should be dealt with by the World Intellectual
Property Organization” rather than be included in GATT).
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General opposition to IP standards in developing countries resulted not in
an absolute opposition to their incorporation, but rather in a quid pro quo
approach.”® Having reconciled themselves to the need to establish a
comprehensive trade regime, many developing countries sought to leverage
their willingness to countenance IP negotiations for the purpose of including
negotiations on sectors of interest to them. Textiles and agriculture were two
such notable sectors.”®® Trade groups in the United States, which had an
interest in maintaining the status quo of high protectionist barriers to imports,
staunchly opposed negotiations on both of these topics.?*’

Were labor or environmental negotiations to begin, the quid pro quo
approach would undoubtedly re-emerge. That is, if industrialized countries
wanted better labor and environmental practices in poor countries, the
industrialized countries would have to agree, at least partially, to fund the
process of acquiring those practices. This approach has been a staple of recent
international environmental law, in which the principle of environmental
protection is now wedded to the goal of development in poor countries.?*'
Many environmental agreements include provisions for technology transfer and
funding mechanisms to aid developing countries in compliance efforts.>*?

238. See Chantal Thomas, Balance-of-Payments Crises in the Developing World:
Balancing Trade, Finance and Development in the New Economic Order, 15 AM. U. INT'L L.
REV. 1249, 1260-61 (2000) (discussing political trends leading to a deferential approach by
industrialized countries toward Third World nations in applying GATT with cognizance of
political issues facing those states).

239. See Agreement on Agriculture, Apr. 15, 1994, WTO Agreement, supra note 44,
Annex 1A, {Treaties Binder 1, Treaties Booklet 1}, L. & Prac. World Trade Org. (Oceana) 27,
27 (Mar. 1995) (calling on developed countries to take into account the "particular needs and
conditions” of developing countries in increasing markets for their agricultural products);
Agreement on Textiles and Clothing, Apr. 15, 1994, WTO Agreement, supra note 44, Annex
1A [Treaties Binder 1, Treaties Booklet 1], L. & Prac. World Trade Org. (Oceana) 77, 77 (Mar.
1995) (recalling agreement that "special treatment should be accorded to the least-developed
countrfies]").

240. See Edmund W. Sim, Derailing The Fast-Track For International Trade Agreements,
5 FLA. INT’LL.J. 471, 48485 (1990) (noting that "[e]mbittered textile lobbyists threatened to
‘do whatever is necessary’" to forestall concessions on textiles, and that some agricultural
interests were "implacable opponents of the Uruguay Round," although other agricultural
sectors such as grain and oil seed exporters supported trade negotiations in the hopes of
increasing their overseas market share).

241.  See Weiss, supra note 33, at 81415 (outlining areas of concern and priorities relating
to sustainable development and implementing economic progress while using resources in clean
and efficient manner).

242. See, e.g., Montreal Protocol, supra note 38, arts. 10, 13, 26 .LL.M at 1557, 1559
(discussing the funding and technical assistance mechanisms in Articles 10 and 13,
respectively). Under Article 10, “[t]he parties shall, . . . taking into account in particular the
needs of developing counties, co-operate in promoting technical assistance to facilitate
participation in and implementation of this protocol.” Id. at 1557. Article 13 provides that
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Developing countries’ resistance to linkage will likely continue as long as
proponents of the trade-labor/environment linkage fail to construct cost-sharing
arrangements, as in the case of labor regulations, or construct only partial
arrangements, as in the case of environmental regulations. However, it is
important to note that in many cases integrating trade, labor, and environmental
regulations would impose no new obligations on member states. Particularly
with respect to the most salient international agreements on labor and the
environment, most rich and poor countries have reached agreement.”* The fact
that poor countries have already assumed these obligations seems to neutralize
any legitimate protest on their part to integrating into a regime that might
provide more effective enforcement.?** As Jose Alvarez has argued, state
accession to international law instruments is often conditional precisely on their
relatively weak enforceability and the relatively high residual state autonomy to
determine compliance.’*’

V. Conclusion

On reflection, this debate between the judicial and legislative responses to
incorporation at an international level seems to parallel a tension between
competing attributes of legitimacy in decisionmaking within domestic legal
systems: expertise and independence on the one hand, versus accountability
and representativeness on the other. Although the legislative response to
linkage is politically more desirable, it appears to be less plausible. Judicial

"[t]he funds required for the operation of this Protocol . . . shall be charged exclusively against
contributions from the Parties." /d. at 1559.

243. See International Labour Organization, International Labour Standards Ratifications,
at http://webfusion.ilo.org/public/db/standards/normes/appl/ (listing current status of labor
agreement ratification); see also United Nations Environment Programme, Environmental
Conventions, at http://www.unep.org/SEC/env3.htm (listing current status of environmental
convention ratification).

244. Summers, supra note 102, at 67. Summers argues that:

It is ironic that Egypt, Brazil, Indonesia and Pakistan, which were among those
most vocal in opposing the [proposal to incorporate labor discussions into WTO
talks in Seattle] have ratified conventions on all of these subjects, with the
exception of Pakistan’s failure to ratify a convention on child labor. They
expressed outrage that [President] Clinton would suggest [in his proposal on labor]
that they should be required to observe the conventions that they had ratified.

Id. (citation omitted).

245. See Jose E. Alvarez, How Not to Link: Institutional Conundrums of an Expanded
Trade Regime, 7 WIDENER L. Symp. J. 1, 1 (2001) (noting that the WTO is rare among
international law regimes because it usually "secures at least procedural (if not always
substantive) compliance™).
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response may represent the best option, particularly at an early stage.
Moreover, judicial response might have an "action-forcing" effect, in which the
relative benefit of codification through legislation increases over time to correct
any deficiencies in the rules established by the legislature. However,
potentially prohibitive decision costs might reduce overall welfare by barring
collective action, resulting in the continuation of a rule that does not represent
the aggregate preferences of the members and their respective constituencies.

On either side, however, the purported virtues can be seen as vices: One
can regard the expertise of the judiciary as "insider" bias, and the accountability
of the legislature is susceptible to capture. Even more complexly, recently
these charges of insider bias and capture have sometimes strayed outside their
traditional realms: Critics have charged the WTO judiciary with capture and
the representatives of member states with insider bias. As the "Development
Round" of WTO negotiations moves forward, the international debate on
integrating trade, labor, and environmental law must determine not only the
appropriate substance and form of the rule, but also the appropriate
decisionmaking institution and process.
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