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Supreme Court has shown only limited receptivity to the
contractarian view of fiduciary duty in the corporate context.137 In
light of the foregoing efforts, however, there is reason to believe that
permitting conflation of care and loyalty could, in the future,
contribute to underenforcement of the corporate director’s duty of
loyalty in much the same manner that it has already contributed to
periodic overenforcement of the director’s duty of care.

IV. “FIDUCIARY” DUTY ANALYSIS AND MONETARY DAMAGES

In stark contrast with other common law jurisdictions—where a
clearer analytical distinction between care and loyalty has helped to
preserve distinct enforcement regimes more appropriate to the
differing practical problems and degrees of moral culpability
encountered in each respective domain—in Delaware, the concepts
of care and loyalty have been conflated in a manner that has
rendered the duty of care framework incoherent and unworkable.
The result has been a periodic tendency toward overenforcement,
while at the same time creating traps for the unwary, inviting
wasteful litigation, and preserving potential for further pointless
swings of the pendulum. At the same time, there is reason to
believe that conflating care and loyalty could facilitate erosion of the
duty of loyalty in the future by obscuring the practical and moral
case for aggressive enforcement.

To reiterate a point well worthy of emphasis, I do not advocate
literal adoption of any particular regime or approach prevailing
elsewhere; the embeddedness of these doctrines in distinct legal
systems, business cultures, and political economies would render
such a project a fraught undertaking indeed.!38 The contrast drawn
here does, however, help to illuminate the role played by the
conflation of care and loyalty duties in bringing about Delaware’s
muddled doctrinal structure, as well as the degree of analytical
clarity sacrificed in conceptualizing these duties as Delaware has.

The statutory damages rule that I urge the Delaware General
Assembly to adopt would go a long way toward achieving a more
coherent and workable enforcement regime for the duty of care and

137. In its 1993 Nixon v. Blackwell decision, the Delaware Supreme Court
declined to provide “judicially-created rules to ‘protect’ minority stockholders of
closely held Delaware corporations.” 626 A.2d 1366, 1379 (Del. 1993).
Specifically, the court rejected the notion that minority shareholders were
entitled to equal liquidity, quoting Easterbrook and Fischel for the proposition
that “[t]o say that fiduciary principles require equal treatment is to beg the
question whether investors would contract for equal or even equivalent
treatment.” Id. at 1377 (quoting EASTERBROOK & FISCHEL, supra note 117, at
110). The court urged would-be minority shareholders in closely held
corporations to exhibit greater foresight, explaining that “tools of good corporate
practice are designed to give a purchasing minority stockholder the opportunity
to bargain for protection before parting with consideration.” Id. at 1380.

138. See BRUNER, supra note 5, at 13—27, 287-92.
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the duty of loyalty alike. By expressly permitting the imposition of
monetary damages for a director’s loyalty breaches while foreclosing
such damages for care breaches,!3® the periodic tendency toward
overenforcement of care and the nascent potential for
underenforcement of loyalty would be arrested at the same time.
Clarifying that damages for breach of a director’s duty of care are
simply unavailable would effectively eliminate the need for a BJR
(at least with respect to monetary liability)!40 as well as the
associated temptation to conflate duties of care and loyalty and the
consequences of their breach. At the same time, a statutory
provision emphasizing their distinctiveness and endorsing a more
robust enforcement posture toward loyalty breaches would undercut
the contractarian conflation of both duties as mere “default” rules,
preventing erosion of the duty of loyalty.!41

Delaware corporate law would be well served by a clearer
analytical distinction between duties of care and loyalty and the
enforcement of each, but the question of whether the duty of care
ought to be reconceptualized in nonfiduciary terms would remain
open. The statutory damages rule that I advocate would not require
such a move and—the historical argument presented earlier in this
Essay notwithstanding—there would be quite legitimate reasons to
question the wisdom of such a move today. While the distinct

139. See Bruner, supra note 1, at 1136.

140. Id. at 1177-78. While adoption of a statutory provision like that
advocated here would render the BJR superfluous in assessing monetary
liability exposure, courts might reasonably retain the BJR (or something like it)
in the context of injunctive proceedings to the degree that concerns regarding
institutional competence counsel nonreview of business decision making. See,
e.g., Joy v. North, 692 F.2d 880, 886 (2d Cir. 1982) (“[C]ourts recognize that
after-the-fact litigation is a most imperfect device to evaluate corporate
business decisions. The circumstances surrounding a corporate decision are not
easily reconstructed in a courtroom years later, since business imperatives often
call for quick decisions, inevitably based on less than perfect information.”).
But see Johnson, Unsettledness in Delaware Corporate Law, supra note 78
(manuscript at 24-25, 31-32, 57) (arguing that the BJR amounts to “doctrinal
surplusage” better conceptualized as an aspect of care analysis).

141. Recall that the statutory provision advocated would define loyalty “to
include cases involving financial conflicts of interest, other improper personal
benefits, conscious malfeasance, and conscious nonfeasance,” capturing in the
last of these categories the set of cases now viewed by the Delaware courts as
involving “bad faith omission.” The loyalty concept, so defined, effectively
embraces all of the exceptions to exculpation listed in the present § 102(b)(7).
See DEL. CODE ANN. tit. 8, § 102(b)(7) (2012); Bruner, supra note 1, at 1136-37,
1178-79. While not taken up here, to the extent that § 102(b)(7) itself
represents the current impediment to waiving the duty of loyalty in a Delaware
corporate charter, the statutory damages provision advocated here should
likewise expressly bar waiver in order to ensure continuity on this point. See,
e.g., R. FRANKLIN BALOTTI & JESSE A. FINKELSTEIN, THE DELAWARE LAW OF
CORPORATIONS AND BUSINESS ORGANIZATIONS § 4.16, at 4-119 (3d ed. 2009) (“The
boundaries of the duty of loyalty are increasingly important in light of Section
102(b)7) . ...").



2013] CORPORATE DIRECTOR’S DUTY OF CARE 1053

origins, nature, moral valences, and instrumental logic of these
duties are certainly consequential, and while the arguments for
styling the duty of care differently would appear strong if we were
writing on a clean slate, the fact is that we are not writing on a
clean slate.

Even if monetary damages were expressly unavailable, there
might nevertheless be reason to believe that styling the duty of care
“fiduciary” in nature could enhance compliance, assuming (plausibly
enough) that the marketplace invests that label with heightened
significance. As Tamar Frankel has observed, “if law is earmarked
as a separate category, the importance of the problems it addresses
is highlighted.”'42 This dynamic may loom particularly large with
usage of the “fiduciary” label, as “a moral taint of violating fiduciary
duties appears in many areas” of U.S. law—contrasting sharply with
the prevailing view of “contract breach as an amoral act.”143 In this
light, calling the duty of care a “fiduciary” duty for decades and then
abruptly restyling it as something else might be misinterpreted by
the marketplace as a de facto demotion—undercutting compliance
stemming from motivations other than fear of monetary damages.144

More generally, it must be acknowledged that we need not style
such legal concepts in any particular way simply because they were
styled that way in earlier times (or in other places).145 Indeed, even
in other common law jurisdictions treating loyalty as the sole
fiduciary duty, there are those who question whether legal and
equitable remedies can in fact be so neatly and categorically
distinguished as the Mothew decision suggests,146 and, likewise,
whether there is truly nothing distinctly “fiduciary” about the duty

142. FRANKEL, supra note 57, at 235.

143. Id. at 238. Cf. Birks, supra note 44 (conceding that “[w]e might say
that [care] is not especially fiduciary” relative to loyalty, but arguing that “care
in the affairs of the beneficiary is the very heart of the trustee’s obligation”). It
should be noted that the lower moral valence associated with contract breach is
unigue to common law jurisdictions. As Frankel observes, in civil law
jurisdictions rejecting the bifurcation of “legal” and “beneficial” title to property,
effective fiduciary relationships can nevertheless be created through contract.
Tamar Frankel, Towards Universal Fiduciary Principles 6-10 (2013)
(unpublished manuscript) (on file with author). “Civil Law contract is suitable
to cover fiduciary relationships,” she explains, because “Civil Law contract rules
carry a high degree of moral requirements, and breach of contract by trusted
parties is considered highly immoral.” Id.

144. Cf. Julian Velasco, The Role of Aspiration in Corporate Fiduciary
Duties, 54 WM. & MARY L. REV. 519, 519, 523 (2012) (arguing that “fiduciary duty
standards of conduct are duties—fully binding on actors even when they are not
enforced”); see also id. at 555 (rejecting use of the term “aspirational” to describe
the duty of care because it “is highly suggestive of optionality, and possibly even
unachievability”).

145. Cf. FRANKEL, supra note 57, at 240 (arguing that the origins of fiduciary
law are “not decisive today,” as “the approaches and limitations of the past are
not necessarily appropriate today”).

146. See, e.g., Burrows, supra note 44.
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of care (or at least its application) in the context of fiduciary
relations.’7 In this light, it behooves me to emphasize what is truly
at issue in designing a monetary liability regime for the specific
context of corporate law. What is required is a clear and effective
means of distinguishing the realm of loyalty breaches, where the
potential for monetary recovery from directors is to be favored, from
the realm of care breaches, where the potential for monetary
recovery from directors threatens to deliver more harm than good.
As 1 have explored above, this distinction flows from the very
different analytical and moral posture the director occupies in these
contrasting settings—and while the fiduciary/nonfiduciary
distinction drawn in the United Kingdom, Australia, and Canada
provides one mechanism by which this distinction may be
established and maintained, it is certainly not the only possibility.
A statutory damages provision of the sort advocated here would, I
submit, fit the bill nicely.

I accept the force of the foregoing arguments regarding
perceived demotion of the duty of care and do not consider the
statutory damages rule advocated here to be in tension with their
fundamental aims; a statutory damages rule need not alter the
articulation or conceptualization of the underlying duty itself.148
Indeed, a clear damages rule like that advocated here could actually
facilitate a more robust formulation of the underlying duty of care,
because articulation of a stronger standard of conduct would no
longer be muted or inhibited by risk-aversion concerns, or otherwise
impacted by interaction with the BJR.149

Were Delaware to continue treating both care and loyalty as
two reflections of some singular, underlying “fiduciary” concept,
however, the need would be all the more pressing for a statutory
provision clarifying the critical enforcement distinction discussed
here and foreclosing their conflation in a categorical manner. As the
foregoing analysis demonstrates, the costs of conflating the duties of
care and loyalty have been quite real, and without a statutory
response, the costs may well continue to rise.

147. See, e.g., Miller, supra note 6, at 281-85.

148. This would appear to be a corollary of Julian Velasco’s argument that
“fiduciary duty standards of conduct are duties—fully binding on actors even
when they are not enforced.” See Velasco, supra note 144, at 523.

149. Cf. Johnson, supra note 10, at 803-05 (arguing that subsuming the
duty of care within the BJR had the effect of diminishing the substantive duty
by “wrongly correlat[ing] the duty of due care with the informedness element of
the business judgment rule”).



