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Court Conference on Friday, March 5. This means that I will
have to have a Chambers printed draft no later than the weekend
of March 28-29,

L.T-P. '] Jr-
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said to prevent an effective audit. The practice princi-
pally relied on was Nay's rule that only he could open
mail addressed to him at First Securities or addressed
to First Securities to his attention, even if it arrived in
his absence, Respondents contended that if Ernst &
Ernst had eondueted a proper audit, it would have die-
covered this “mail rule.” The existence of the rule then
would have been diselosed in reports to the Midwest
Btock Exchange and to the Commission, and this would
have led to an investigation of Nay that would have
revealed the fraudulent scheme, Respondents specifi-
cally disclaimed the existence of fraud or intentional
misconduet on the part of Ermnst & Emnst.”

After extensive discovery the District Court granted
Ernst & Ernst’s motion for summary judgment and dis-
missed the aetion. The court rejected Ernst & Ernst’s
contention that & cause of action for aiding and abetting
a securities fraud could not be maintained under § 10 (b)
or Rule 10b-5 merely on allegations of negligenee. Tt
concluded, however, that there was no genuine issue of
material fact with respect to whether Ernst & Ernst had
conducted its audite in accordanee with generally ac-
cepted anditing standards.”

“In their response to mterrogutories in the Distriet Court re-
gpondents conceded that “[wle do not accuse Emst & Emst of
deliberate, intentionnl frand," merely with “inexcusable negligence,™
App. BL

®The District Court also held that respondents' setion wus barrad
by the doctrine of eguitable estoppel and the applicable state stat-
ute of limitations of three years. See n. 27, infra.  As customers of
First Seeurities some of the respondents were sent confirmation forms
ae required under 817 (a) and Tinle 17a-5 requesting that they
varify the accuriey of the stutements und notify Ernst & Ernst as to
any evceptions. Although the coofirmation forms contamed no
roference to the pscrow nececunte, Emst & Ernst were not notified
of thix fact. The lasl audit of Firet Secormies by Ernst & Ernst
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The Court of Appesals for the Seventh Circuit reversed
and remanded. 503 F. 2d 1110 (1974). That court
held that one who breaches a duty of inquiry and dis-
closure owed another can be linble in damages for aiding
and abetting a third party's violation of Rule 10-b upon
demonstrating that but for the breach the fraud would
have been discovered or prevented. fd,, at 1104 The
court reasoned that Ernst & Ernst had a common-law
and statutory duty of inquiry as to the adeguacy of First
Becurities’ internal control system because it had con-
tracted to audit First Securities and to prepare for filing
with the Commission the annual report of its financial

was completed in December 1867 and the first complaint o this
action was not filed until February 1971,

T In support of this holding, the Court of Appeals cited its decision
in Hochfelder v. Midwest Stock Ezchange, 503 F. 2d 364 (CAT
1874}, where it stated that a ¢laim for aiding snd abetting o securi-
ties fraud solely by naetion eould be mointsined under Rule 10b-5.
In puch rase the plontiff must show “that the party charged with
aiding and abetting had knowledge of or, but for the bresch of a
duty of inguiry, should have had knowledge of the fraud, and that
possesang such knowledge the party failed to net due to an im-
proper motive or breach of a duty of disclosure,” Id, at 374. The
court explained in this caze that these “elements constitute a flexible
gtundard of liubility which should be amplified according to the
pecularities of each ense” 13 F, 2d, ot 1104, In view of our
hielding that an intent to deceive, manipulate, or defraud is required
for civil linhility under §10(b) and Rule 10b-5 we nesd oot
conzider whether eivil liability for aiding and abetiing is appropriste
under the section and the Rule, nor the elements necessnry to estab-
lish such a ecause of aetion. Bec, e g, Brenagn v. Midwestern
United Life Imsurance Co., 258 F. Bupp. 673 (ND Ind. 10866}, 286
F. Bupp. 702 (ND Ind. 19688) off'd, 417 F. 2d 147 (CAT 1948),
cerh, denied, 397 U. 3. 880 (1970) {defendant held liable for giving
setive and knowing nssistatice to o third party engoged in violations
of the securities laws). Sec generally Roder, Multiple Defondanta
in Becurities Law Fraud Cuses: Aiding and Abetting, Conspiracy,
In Pan Delicto, Indemnification and Contribution, 120 U Pe. L.
Rev. 507, 620-645 (1972),
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condition required under § 17 of the 1034 Aet and Rule
17a-8, 17 CFR {240, 17a-5" The fourt further rea-
sonod that respondents were beneficiaries of the statu-
tory duty to inquire” and the related duty to disclose
any material irregularities that were diseovered. /d.,
at 1105-1111. The ocourt coneluded that there were
genuine issues of fart as to whether Ernst & Ernst's
failure to discover and comment upon Nay's mail rule *
constituted s breach of its duties of inquiry and dis-
closure, id., at 1111, and whether inquiry and diselosure

8 Bea 0, 1, supra.

*The court concluded thet the duty of inquiry imposed on Emst
& Ernst under § 17 (a) was “grounded on n coneern for the pro-
tection of investors such a# [respondonts],” without rosching the
question whether the statute imposed a “direct duty” to the =
apondenis, 503 F. 2d, st 1105 The oourt recognized that Ernst &
Ernst owed no common-law duty of inquiry to respondents arising
from its contmaet with Firt Securities sinee Emst & Ernst did not
specifically foresee that respondents limited class might suffer from
n negligent audit, compare Glanzer v. Shepard, 233 N. Y. 236, 136
N. E. 275 (1922), with Ultramares Corp. v. Touche, 2556 N, Y. 170,
174 N. E. 441 (1831), see, &, g, R I Hoapital Trust Nat'l Bank v.
Swarts, 455 F. 2d 847, 851 (CA4 1872). Indeed, respondents con-
coded that they did not rely on the financial statements and reporte
prepured by Ernst & Emst or on its certificate of opinion. 503 F.
2d, at 1107,

" 1n their briefs respondents allude to weveral other alleged fail-
ings by Ernst & Frnst in its andit of Firat Securitios, principslly its
failure to inquire into the eollectibility of certuin losns by First Be-
curities to Nay snd and its fuilure to follow np on n 1066 memoran-
dum that chamscterised First Seourities’ overall system of internal
vontrel as wenk becsuse of the centralizstion of funetions in the
eashier, The Court of Appeals mentioned none of these allnged
deficencies in ita opinion in this cese, sithough it did diseuss some
of them in its opininn in Hochfelder v, Midwest Siock Erxchanpe,
508 F. 2d, at 370-371, holding thae they were insufficient to put the
Exchange on notiee that further inquiry into First Seeurities’ finan-
vinl affairs wos roquired.
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would have led to the discovery or prevention of Nay's
frand. [Id.,, at 1115."

We granted cortiorari to resolve the question whether
a private cause of action for damages will liec under
§10(h) and Rule 10b-5 in the absence of any allega-
tion of seienter—an intent to deccive, manipulate, or
defraud.'® 421 T, 8, 909 (1975). We conclude that it
will not and therefore we reverse™

"The Court of Appeals also reversed the Distriet Court's holding
with respect fo Erost & Frost’s equitable estoppel and statute of
limitations defensex.  See n. 6, supra. In view of our dipoesition
of the case we need not address the i=snes mised by these defenses.

' Although the verbal formulations of the standard to he applied
have varied, several courts of appeals in substanee have held that
negligence alone 1 sufficient. for eivil liability under § 10 (b) and
Rule 10b-5. See, e. g, White v. Abrmins, 405 F. 2d 724 (CA9 1974)
(flexible dury standard) : Myzel v. Fields, 336 F. 2d 718, 735 (AN
196G7), cert, denied, 390 U, 8 951 (1968) (neghgent misfeasanee
suflicient for linhility) ; Koller v. Kolider Co., 319 F. 2d 634 (AT
1963)  (knowledege not required). Other conrts of appeals have
held that some txpe of “seienter”™—i. e, intent 1o defrand, reckloss
disregard for the truth, or koowing use of some practice to de-
frand—is necessary in such an action,  See, e. g, Clegg v, Conle, 507
F. 24 1351, 1361=1362 (CAI0 1974), cert. denied. 422 U, 8. 1007
(1975) (something more than ordinary negligence”) ; Lanza v. Drexel
& Co, 479 FL2d 1277, 1306 {(CA2 1973) (Cwillful or reckless disre-
gard™ of the truth),  But fow of the decisions announcing that kome
form of negligence suffices for civil hability under § 10 (b) and Rule
10h-5 have mveolved only negligent conduet.  Smallivood v, Pearl
Beewing Co., 459 B, 2d 570, 606 (CAS 1974). cert. dented, 419 17, 8,
NTO (1974): Kohu v, Awerican Metal Climazx, foe., 455 ¥, 2d 255,
ONG (CAB 1972) (Adams, ., concurring) ;. Bueklo, Seienter and Rule
10b-5, 67 Nw. LT, L. Roev. 862, AG8-570 (1972).

In this epinion the term “seienter” refers fo o mental state em-

hraeing an mient to deceive, manipulate, or defraud.  In eertain
arens ol the Lw reckless disregaed ol he truth = considered couiva-
lem to knowledge for purposes of nnposing lability for some aet,
We need not here address 1he question whether, i =ome eirenms-

| Footnate 13 (s onop, 8
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with an arsenal of flexible enforcement powers. See,
e ¢, 1933 Act §88, 19 20, 48 Btat, 70, 85, 86, as
amended, 15 U. B, C, §§77h, 77s, 77t; 1634 Act §§9,
19, 21, 48 Stat. B89, 808, 809, as amended, 15 U. 8. C.

§8 78i, 7Bs, T8u,
Section 10 of the 1934 Act makes it “unlawful for
any person . , . {(b) [tlo use or employ, in connec-

tion with the purchase or sale of any security . . . any
manipulative or deceptive device or eontrivance in con-
travention of such rules and regulations as the Com-
mission may preseribe as necessary or appropriate in the
public interest or for the protection of investors.” 15
- U.8.C. § 78). In 1042 acting pursuant to the power

conferred by §10(h), the Commission promulgated
Rule 10b-5, which provides:

“Employment of manipulastive and deceptive
devices
“It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumen-
tality of interstate commeree, or of the mails, or
of any facility of any national securities exchange,
“{1) to employ any device, scheme, or artifice to
defraud,
“(2) to make any untrue statement of s materisl
fact or to omit to state a material fact necessary
in order to make the statements made, in the light
of the eircumstanees under which they were made,
not misleading, or
“(3) to engage in any act, practice, or course of
business which operates or would operate as a fraud
or deceit upon any person, in connection with the
purchese or sale of any security.”

Although § 10 (b) does not by its terms create an
express civil remedy for its violation, and there is no
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indication that Congresa™ or the Commission when
adopting Rule 10b-5,"" contemplated such a reinedy,
the existence of a private cause of action for violations
of the Rule is now well established. Blue Chip Stamps
v. Manor Drug Stores, 421 U. 8. 723, 730 (1975);
Affiliated Ute Citizens v. United States, 406 U. S. 128,
150-154 (1972) ;: Superintendent of Insurance v, Bankers
Life and Casualty Co., 404 U, 8.6, 13 n, 9 (1971). Dur-
ing the 30-year period since a private cause of action
was first implied onder § 10 (b) &nd Rule 10b-5° a
substantial body of case law and commentary has de-
valoped as to ite elements, Courts and commentators
long have differed as to whether scienter is a necessary
element of such a cause of action, or whether negligent
conduet alone is sufficient.”” In addressing this ques-
tion, we turn first to the language of § 10 (b), for the
“starting point in every case invelving construction of a
statute is the language itsell.” Blue Chip Stamps,
supra, at 756 (PoweLy, J., concurring). E. ¢., FTC v.
Bunte Brothers, 312 U, 8, 349, 350 (1941).

#8ee, ¢. 9., B. Rep, No. 702, 73d Cong,, 2d Bess, pp. 5-8 (1084) ;
Note, Implied Linhility Under the Seouritiss Exchange Aet, 81 Harv,
L. Rev. 850, 881 (1948).

1 8o, ¢. g, Bimbawm v. Newport Steal Corp., 103 F. 2d 461, 463
{CA2), vert. denied, 343 U. 8. 8566 (1832); 3 Loss, Secunities Regu-
Intion 1480 n, 87 (2d ed, 19001),

" Kardon v. National Gypsum Co., 68 F, Bupp. 512 (1048),

" Bee onses cited in n, 12, supra. Compare, . g, Comment,
Sclenter and Rule 10b-8, 68 Col L. Rev. 10567, 1080-1081 (1960);
Note, Negligent Misrepesentations under Rule 10b-5, 32 Cln. L. Rev.
824, H35-838 (1008); Note, 82 Harv, L. Rev. 938, 947 (1989); Note,
Civil Linbllity Under Bection 108 und Rule 10B-5: A Buggestion
for Replnring the Doctrine of Privity, 74 Yale'L. J, 658, 682-680
(1606}, with, e. g, 3 Loss, supra, at 1760 6 id, at 38833885 (Supp.
16683,
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A

Section 10 (b) makes unlawful the use or employ-
ment of “any manipulative or deceptive device or con-
trivanee” in eontravention of Commission rules. The
words “menipulative or deceptive’” used in conjunction
with “devies or contrivance” strongly suggest that § 10
(b) was intended to proseribe knowing or intentional
conduet. See SEC v. Teras Gulf Sulphur Co, 401 F.
2d 833, 868 (CA2 1968) (Friendly, J., concurring), cert.
denied sub nom. Kkne v. SEC, 304 U. 8 076 (1969);
Loss, Sumary Remsarks 30 Bus. Lawyer 163, 165 (1975).
See also Kohn v. American Metal Climar, 458 F, 2d 255,
280 (CA3 1972) (Adams, J., concurring).

In its amicus curige brief, however, the Commission
contends that nothing in the language “any manipula-
tive device or contrivance” limits its operation to know-
ing and intentional practices.” In support of its view,
the Commission cites the overall congressional purpose

W The Commdsslon, beowsrsr, wounld nol permit recovery upon
proof of negligence n ail cases. In light of the limitations that
Congress has placed on the expres civil remedies In the 1933 and
1934 Acte, see pp. ———, fra, the Commiesion would limit the
piroumgtaness in wiich eivil lnbility could be impossd for nogligent
violstion of Rule 10b-5 to situntions in which (i) “the defendant
knew or rossonably could forses that the pleintiT would rely oo
his. conduet, (i) the plamti did i fact so rely, and (i) the
amonot of the plaintif's damsges cansed by the defendant’s eonduct
wis defintte and ascertainable " Brief of Amisws Curios 23-33. The
Commission coneludes that the present record does not establsh
these conditions for civil lisbility since respondents in fact did not
roly on Frmst & Frnat's andita, the financial statements of First
Securities eonld not have besn rensonably foressen as fikely to indnee
respondents to nvest im the escrow arenumts, and the amount of
reapondents’ damuges was unascertainshle. fd., 33-38, Hespond.
ente aenept the Commission's snalysis of the operative language of
the statute and Rule, bul reject these sdditionsl requirements for
recovery for negligent violntions,

—
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duet quite differont from negligence.” Few concepts
in the law are more familiar than that of negligence.
One must sssume that if Congress had intended to ex-
tend the reach of § 10 (b) to embrace negligent econduct
it would have said so in conventional, commonly ac-
cepted terms,

In addition to relying upon the Commission's argu-
ment with regpeet to the operative language of the stat-
ute, respondents contend that since we are dealing with
“remedial legislation,” Techerepnin v, Knight, 380 U, 8.
332, 336 (1967), it must be construed “not technically
and restrictively, but flexibly to effectuate its remedial
purposes,” Affiliated Ute Citizens v, United States, 406
U. 8, at 151, This argument assumes that ‘“‘remedial
purposes” of the Act embrace as a minimum a negligence
standard of liability. But in seeking to accomplish its
broad remedial goals, Congress did not elect & single
or uniform standard of civil liability even as to express
civil remedies. In some circumstances and with respect

_ to certain classes of defendants, Congress did create ex-

presa lisbility predicated upon a failure to exercise res-
sonable care, e. g., 1933 Act § 11 (b) (liability of persons
such as accountants or lawyors for misleading state-
ments in portions of registrations statements for which
they are responsible). In other situations good faith is

an absolute defense, 1034 Act §18 15 U. 8, C. §78r

1 Webster's Intl Dictionary (2d ed. 1934) defines “device™:
“[t]hat which iz devised, or formed by design; s contrivance; an
invention; project; scheme; often a scheme to deceive; o sirntagem;
an artifice” and “contrivanes” in pertinent part s “[a] thing con-
trived or used in comtriving; a scheme, plan, or artifiee” In tum,
“contrive” i1 pertinent part i defined az “Tg devise: to plan: to
plot . . . [t]o fohriests . . . design; invent . . . to scheme , . . "
The Commission aiso ignores the uss of the rerms “[t]o uwse or
employ,” lkoguage that i= supportive of the view that Congress
did not intend § 10 (b) to embrace negligent conduet.
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(misleading statements in any document filed pursuant
to the Aet), while in other cireumstances Congress cre-
ated express lisbility regardless of the defendant's fault,
1933 Act § 11 (issuer liability for misleading statements
in the registration statement).

{t is thus evident that Congress imposed express civil
liability in the 1833 and 1034 Acts on a particvlarized
basis. Asecertainment of congressional intent with re-
spect to the standard of liability created by a particular
uwnnnjthemmmumfmmnpﬁmuﬂvmm v
language of that section, Where, as here, we deal with
a judicially implied lisbility. the statutory language cer-
tainly is no less important. In view of the language
of §10(b) which so clearly connotes intentional mis-
conduct, and mindful that the language of a statute
controls when sufficiently clear in its context, United
States v. Oregon, 366 U, 8. 643, 648 (1961);: Packard
Motor Car Co, v. NLRB, 330 U. 8. 485, 492 (1047),
further inquiry may be unnecessary. We turn now,
nevertheless, to the legislative history of the 1934 Act
to nscertain whether therc is support for the mean-
ing attributed to §10(b) by the Commission and
respondents.

B

Although the extensive legislative history of the 1934
Act is bereft of any explicit explanation of Con i
intent, {That history supporty our conclusion that § 10 (b)
wa8 ressed to practices that involve some clement
of scienter and cannot be read to impose lishility for
negligent eonduet alone.

The original version of what would develop into the
1034 Act was contained in identieal bills introduced by
Senator Fletcher and Representative Rayburn. 8. 2003,
73d Cong,, 2d Sess. (1934). H. R. 7TR52, 73d Cong., 2d
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of the statute, but does not pare § 10. The only specific
reference to § 10 i e iag is the following:
“In addition to the discretionsry and elastic pow-
ers conferred on the administrative authority, effec-
tive regulation must include several clear statutory
provisions reinforeced by penal and eivil sanctions,
simed at those manipulative end deceptive practices
which have been demonstrated to fulfill no useful
funetion. These sanctions are found in seetions 9, 10
and 16." 8. Rep. 792, 73d Cong., 2d Sess,, 6 (1934).

In the portion of the general ansalysmis section of the
Report entitled “Manipulative Practices,” however, there
is & discussion of specific practices that were eonsidered
8o inimieal to the publie interest as to be expressly pro-
hibited, such as “wash" sales and “matched” orders®™
and of other practices/ such as stabilization of security

Cprices and grants of options, {that niight in some ecases

serve legitimate purposes, } These latter practices were

Teft to regulation by the Commission. Significantly, we -
think, kdi 1 i i
tion that any type of criminal or civil liability was to -
attach in the sbsence of scienter. For example, in dis- e ¥
cussing the potential abusea resulting from the use of ! -
options, the Report indieated that self-regulation by a } e feriet

* Wash sales are transaetions involving no change in beneficinl aee” g le =

s

ownership. Matehed ordern are owdors for the purchase/sale of a - ‘M
security that nre entersd with the koowledge thot orders of sub- Wy et ™ of
atantially the same aize, at substantially tho same time snd price, A sie. ¢
have been or will be entered by the same or different persons for s bres o1,
the sale/purchase of such seeurity, Section 9 (8) (1} of the 1934 5
Act, 15 T, 8. C. §78 {1} (1), proseribes wash salea pnd matehed ALLL 'b:
orders when effectunied "“[fJor the purpose of cresting a fulse or

mislending appepranee of active troding in sny security registered et :'*Hi_,-t_,--f
on o national securities exchange or | . . the market for sny such e
gecurity.” Bee Fa ore J. A, Letimer & Co., 38 8. E. C. 700 {1958) ; -

In re Thornton & Co,, 28 B. E. C, 208 (1948). o e e S T4
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(h)] says, “Thou shult not devise any other eunning
deviees,' . , .

“OFf course subseetion (¢} is o catch-all clause to
prevent menipulative devices, [ do not think there
is any cbjection to that kind of clause, The Com-
mission should have the autherity to deal with new
menipulative devices,”

Hearings on H. R, 7852 and R, R. 8720 before the House
Comm. on Interstate and Foreign Commerce, 73d Cong.,
2d Sess., 115 (1934). This brief explanation of § 10 (b)
by the spokesman for ite drafters is signifieant. The
section was described rightly as a “eatch-all” elauso to
enable the Commission “to deal with new manipulative
for cunning} devices.” [t is cifficult to believe that any
lawyer, legislative draftsman, or legislator would use
these words if the intent was to create lisbility for meraly
negligent aects or omissions, Use of the word “manipula-
tive" is especially mgnificant. It is virtually a term of
art when used in eonnection with securities markets, It
connotes intentiongl or willful eonduct designed to de-
coive or defraud investors by controlling or artificially
affecting the price of scouritics.® Neithor the legislative
histery nor the briefs supporting respondenta identify
any usage or authority for construing manipulstive or
eunning conduet to include negligence,*

2 Hee Webster's Int'l Dictionsry (2d ed. 1984): “manipulste’™:
", .. o managn or trest artfully or fravdulently; as to mandpulate
seoounts . , . . 4 Erchaonges. To foree (pricest up or down, uy
by matched orders, waeh sales. fictitious reports - . . § to mig "

®In pupport of its position the Comtmsson cites a starement
by Corcoran in the Senatn hearings that “m modern soeisty thers
wre many things you bave to muke crines which are sheer mariom
of negligenee" end “intent & not necemary for every crime.” Hear-
inge on Stock Exchange Framices belore the Sonste Committes on
Banldng and Curreney, 73d Cong., 2d Sess,, 6508-6510 (1834). The
comment, taken in eontext, sheds no light on the meaning of § 10 (b).
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(

The 1033 and 1934 Acts constitute interrelated com-
ponents of the federal regulatory scheme governing trans-
actions in securitics. Sce Blue Chip Stamps, supra, at
727-730.  As the Court indicated in SEC v. National Se-
curitics, Inc., 393 1. 8. 453 (1969), “the interdependence
of the various sections of the sceurities laws is eertainly

a relevant faetor in any interpretation of the language
Congress has chosen.”  Recognizing this, respondent and

The question bad been raised whether eriminal vielations could arise
inder §8 of 8. 2693, 73d Cong,, 2d SBess.. which hecame §9 of the
1934 Aet, in the absence of speeific tent to mfluenee security
prices Tor personal gain.  Corcoran'’s remarks, however, were not,
addressed to the scope of §R8, but were general observations con-
eerning aetivity soeiety might proseribe under eriminal law,  Ferdi-
nand Pecors, comnsel to the commitiee, deseribed the draft lingnage
as | elxelhuding Trom itz scope an aet that i= not done with any
ulterior motives or purposes. as =1 forth in the act.” Jfd., G510,
Moreaver, prior to the passage of the 1934 Act, § 8 was amended to
require. willinl participation as a prerequisite to civil liability for
vinlafions, Compare § 9(e) of the 1934 Act wath § 8 (¢) of 8, 2003,

The Commizsion [urther relics on ohjeetions to o dreall version
of §10(B)—89 (¢) of 8. 2603 and H. R. 7852, sco pp, ———,
supra—raized by representatives of the seeurities indusiry in the
[Touse and Sennte hearings.  They warned that the langnage was
s0 vagie that the Commis<ion might entlaw anything, £, g.." Hear-
ings on Stoek Exchange Practives, supra, al 6958; Hoearings on
H. I, 7852 and H. . 8720, House Comm. on Interstate and Foreign
Commeree, T3 Cong., 2d Sess, 115 (1934), 258, Remurks of this
kind meade in the eonrse of legislitive debate or hearings ather than
by persons responsible for (he preparation or the drafiing of a
bill, are enfitled 1o hittle weight.  See, oo .. United States v, United
Mive Workers, 330 UL 8, 258, 2706-277 (1947): United States v.
Worightwood Dairy Co,, 3156 U, 8, 110, 125 (1942). This 15 espe-
cially =0 with regnrd to (he statements of legiskitive opponents who
“lijn their zeal to defeat a bill . . o inderstandably 1end 1o over-
state its veaeh NLRB v, Friot Packers, 377 180 5%, 66 (1964).
see Schwegmann Bros. v, Calvert Destillers Corp., 3491 1080384, 594-
395 (1951).
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the Commission contrast § 10 (b) to other sections of the

Acts to support their contention that eivil liability may

be im}m:e& upon proof of negligent conduet, We think

they misconceive the significance of the other provisions (- \
of thr Actin—whioh—wefind-evidensosupportive of-n— 5

The Commission n.rguau that Congress has been uxpljt:il-. >

in requiring willful conduet when that was the standard
of fault intended, citing § 9 of the 1984 Act, 15 U. 8. C.
§ 78, which generally proscribes manipulation of securi-
ties prices. Sections 9 (a)(1) and (2), for example, re-
spectively prohibit manipulation of security prices “[{]or
the purpose of creating a false or misleading appesrance
of actual trading in any seeurity . .. or ... with respeet
to the market for any such security,” and “for the pur-
pose of inducing the purchase or sale of such security by
others.” See also §9(a)(4). Section 9 (e) then im-
poses upon “[a]ny person who willfully participates in
any get or transaction in violation of”’ other provisions
of &9 liability to anyone who purchased or sold a secu-
rity at a price affected by the manipulative activities,
From this the Commission concludes that since § 10 (b)
is not by its terms explicitly restricted to willful, know-
ing, or purposeful conduet, it should not be eonstrued in
all cases to require more than negligent ection or inaction
as & precondition for civil liability.

The structure of the Acts does not support the Com-

mission’s argument. In each instance that Congress g
crested express civil liability W
specified whether recovery was to be premised on know-
ing or intentionel conduet, negligenre, or entirely imno-
eent mistake. Sec 1033 Aet, §§11, 12, 15, 15 U. 8. C.
8877k, 771 TT0; 1934 Act 3§90, 18, 18, 20, id., §8 7B,
78p T8r, 78t. For example, § 11 of the 1033 Aet unam-
biguously creates s private action for damages when a
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registration statement includes untrue statements of ma-
terinl facts or fails to state material facts necessary to
make the stalements therein not misleading. The issuer
of the securities is held absolutely liable for any damages,
within the limits specified by § 11 {(e), resulting from such
misstatement or omission. But experta such as account-
ants who have prepared portions of the registration state-
ment are accorded a “due diligence” defense. In effect,
this is & negligence standard. An expert may avoid civil
linbility with respect to the portions of the registration
statement for whieh he is responsible by showing that
“after reasonable investigation” he had “reasonable
ground[s] to believe” that the statements for which he
was responsible were true and there was no omission of a
material fact.™ § 11 (b)(3)(B)(i). See, e. g., Escott v.
Barchris Corp., 283 F. Supp. 643, 607-T03 (SDNY 1968).
The express recognition of a cause of action premised on
negligent behavior in § 11 stands in sharp contrast to
the language of § 10 (b), and signifieantly undercuts the
Commission's argument.

Equally signifieant, while speeifying negligence as a
standard of fault in some eireumstances under the 1933
Act, see §5 11, 12 (2), 15, 15 U. 8, C. § 77k, 771, 770"

* Other individunls whe sign the registrotion staiement, directors
of the sser, and the underwriter of the seeuritics similarly am
accorded a complete defense sgninst civil lnbility based on the sxer-
cise of rensonoble invesiigation and s ressonsble helief that the
registration stutement was not misleading. §§ 11 (b) {3){A), (C),
(D); f(c). See, e. g, Feit v. Leasen Data Proceasing Equpment
Corp., %32 F. Bupp. 644, 575-553 (EDRNY 1971} (underwriters, but
not officer-direciors, esiablished their due difigence defense). See
generally R. Jennings & H. Mamh, Securities Regulation 1018-1027
(3d od. 1972, and sourees cited thersin: Folk, Civil Linbilities under
the Fedrral Becurities Aets: The Barchris Case, 55 Vo, L. Rev. 190
(10%:0).

# Bertion 12 (2) creates potentinl cvil linbility for & seller of
seryritipn m favor of the purchsser for mizleading statements or
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Congress indicated no role for sueh a standard in the
1934 Act, Each of the express linbility provisions of the
1834 Act, exeept those directed to specifie classes of indi-
viduals such as directors. officers, or 10% beneficial hold-
ers of securities, see § 10 (b), 15 T, 8. C. § 78p.* contains
a state of mind requirement for civil Liabality requiring
something more than neglipence, Section D proscribes
the manipulstion of gecurities on national securities ex-
changes and creates potential civil liahility for any per-
son who “willfully partieipates” in such eonduet. §©
{e)]. Mection 18 creates potential civil ligbility for mmis-
leading statements filed with the Commission, but pro-
vides the defendant with the defense that “he acted in
good faith and had no knowledge that such statement
waa false or misleading.” 15 U, 8, C, § 78, And § 20,
15 U, 8. C, § 78, which imposes liability upon “controll-
ing persons” for violations of the Act by persons whom
they eontrol, exeulpatea a defendant who “acted in good
faith and did not . . . induce the aect . . . constituting the

omissions in connection with the tramsaction. The seller o ex-
cilpated if he proves that he did not koow, or o the cxercise of
reasotinble care, could not Pave kuown of the antrath or omission.
Beetion U5 of the 1933 Art, n¢ amended by § 208 of the 1934 Aet,
makes persona who “control” sy person labls nnder §11 or § 12
lizhle jointly and severally to the sume extéent as the oontrolled per-
son, unless he “had no knowledge of or ressgmable grounds to be
lieve in the eastetwes of facts by ressons of which the Hability of
the controlled perzon & allegod to exist,’ 15 U.B.C.§ 7o, Bes Act
of Juna B, 1934, Pub, L. No, 281, c. 404, § 208, 48 Stat. S,

¥ Bactipn 16 (b)) provides that & corporation mey reeapture for
el the profits renbized on o prrehase and sale, o fale and pur-
chase, of it& soouritics within six months by a director, officer, or
beneficia]l owner of more than 10% of any class of the sorporation’s
equity seeyrities.  Beo Foremost-MeKeszon, Ine. v. Provident Seeunt-
ftey Lo, —— 17, 3, —— (1478} : Kere County Land Co, v, Deeidental
Patrolewm Corp, 411 T, B 582 (1873); Relignee Electric Co. v
Bmerson Blectve Co,, 40 U, 2. 418 (1972).
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violation. , . .” In Blue Chip Stampas, supra, at 738, we
noted the anomaly of imputing to Congress an intention
“to expand . . . a judicislly implied cause of action be-
vond the bounds it delineated for comparable express
caguses of aetion” in the provisions of these Acts. The
result urged here by respondents would be no less
anomalous,

Finally, the express civil remedies in the 1833 Act al-
lowing recovery for negligent conduet are subject to
significant procedural restrictions not applieable under
§10(b}. Bection 11 {e) of the 1933 Aect, for example,
althorizes the court to reqnire a plaintiff bringing a soit
under § 11, § 12 (2}, or § 15 thereof to post a bond for
costs, including attorneys’ feew. Bectlon 13 specifies a
statute of limitations of one year from the violation, or
three years from the offer or sale, applicable to actions
brought under § 11, § 12 (2}, or § 15, It also is signifi-
eant that simultaneously with the adoption of the 1934
Act, Congresa tightened the restrietions on § 11 and § 12
actions by amendment of the 1933 Aet. Prior thereto,
§ 11 c¢ontained no provision for payment of costs. 48
Stat. 891, SBee Act of June 8, 1934, Pub. L. No. 291,
¢ 404, 5206 (o), 48 Btat. 807, The amendments slao
substantially shortened the statute of limitations pro-
vided by § 13 of the 1933 Act. Compare 1933 Act § 13,
45 Stat, 84, with 15 T. 5. C. & T7m. See 1934 Act, § 207,
48 Stat. 0087 Absent substantial evidence in the legisla-
tive history to the contrarv—and there is none—we are
unwilling to sssume that the judicially created private

M Binee no stature of limilalions 18 provided for civil setions
nnder § 100 (b], as in pther cases of judicially implied remedios, the
law of Hmitationg of the forwm state i followed. Bee Hofmberg v,
Armbrecht, 327 T, 2392, 395 (1948), and eases cited therein, Al-
though it i8 not alwaws certain which erate ststute of limirations
showld be followed, such statures of hmitations wsuslly are lomger
than the period provided under & I3, 3 Loss, supre, af 1773-1774.
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damsage remedy under § 10 (b) ecan be extended, con-
sistently with the intent of Congress, to actions premised
on negligent wrongdoing. Except for suits against is-
suers of securities, which are held absolutely liable for
damages resulting from misleading registration state-
menta, such an assumption would nullify the effectiveness
of the earsfully drawn restrictions on express private
damages actions that Congress proyided in the 1933 Act
and the 1934 Amendments® See, e. g., Fischman v.
Raytheon Manujocturing Co,, 188 F, 2d 283 {CA2 1851) ;
SEC v. Texas Gulf Sulphur Cn,, 401 F. 2d, at 867868
{Friendly, J., concurring); Rosenberg v. Globe Aircraft
Corp., B0 F, Supp. 123, 124 (8D Pa. 1948) ; 3 Loss, supra,
at 1787-1788; Jennings & Marsh, Securities Regulation
(3d ed. 1072).
D

We have addressed, to this point, primarily the lan-
guage and history of § 10(b). The Commission ocon-
tends, however, that subsections (2) and (3) of Rule
10b—5 ere cast in language which—if standing alone—
could encompazs both intentional and negligent behavior.
These subsections respectively provide that it is un-
lawful “[t]o make any untrue statoment of a material
fact necessary in order to make the statements made in

™ Congress regarded thes restrictions on private damage setions
as signifieant. In introdocing Title II of the 1934 Art, Senstor
Fleteher indicated that the smendment to § 11 (&) of the 1933 Act,
providing for potentinl payment of costs, including sttorneys’ fees
“is the most inportant [emendment] of all” 78 Cong. Ree. 8860,
Dne of #s purposes was to deter sctions brouglt solely for their
potentinl settlement value. See Blue Chip Stamps, supro, st T40-
741, This deterrent is Incking in the §10 (b) context, in which a
district court’s power to award attorneys’ foes in sharply ciroum-
aetibed, See Alpsifa Pipeline Service Co. v, Wilderness Sociefy,
421 T. 8. 240 (1975} (“bad faith” requirement); F. D, Rich Co. v,
Industriol Lumber Co, 417 T, 8. 118, 129 (1074).
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light of the cireumstances under which they were made,
not misleading . . ,” or “to engage in any act, practice,
or eourse of business which operates or would operate
as & fraud or deceit upon any person. . ,.” Viewed in
isolation the language of subeection (2), and arguably
that of subsection {3), could be read as proscribing any
type of material misstatement or omission, or course of
conduct, that has the effect of defrauding investors,
whether negligently caused or otherwise.

We note first that such a reading eannot be harmo-
nized with the administrative history of the Rule, &
history making clear that when adopted the Commission
intended it to apply only to activities that involved
scienter,® More important, Rule 10b-5 was adopted

** Apparently the Enle wns o hastily drafted response to a sito-
ation involving clear evidence of intentional misconduet, The Com-
misrion's Regional Administrator in Boston bad reported to the
Director of the Trading and Exchange Division that the prestdent
of » corporation wns telling the other shareholders thot the eorpora-
tion was deing poorly and purchasing their shares at the resultant
depressed prices, when in fact the busines wns doing excoptionally
well. The Hule was denfted snd approved on the day this report
woe received. Bee Conference on Codification of the Federal Se-
curities Laws, 22 Bus, Lpw. 703, %22 (1947} (remorks of Milton
Freeman, one of Rule's co-drafters): Blus Chip Stamps v. Manor
Drup Stores, 421 T, 3, st 767 (PuorMmuon, J,, dissenting), Al-
though adopted pursunnt to § 10 (b}, the langunge of the Rule ap-
pears to hnve heen derived in significant pert from § 17 of the 1833
Act, 15 17, B. C. § T8, e, g, ihid ; SEC v, Texne Gulf Sulfur Co.,
401 F. 2d, at 867 (Friendly, J., concurring}. There ia no indira-
tion in the administrative history of the Rule thet any of the sub-
gections waee intended to proscribe eonduct not invelving seienter,
Indeed the Commission's Release isaned contemporaneously with the
Rule explained:

“The Beouritiez and Exchange Commisaion today announeed the
adoption of & rule prohibiting fraud by any person in connection
with the purchnse of securities. The previously existing rules
againgt fraud in the purchase of securities applied only to brokers
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pursuant to authority granted the Commission under
810 (b). The rulemsking power granted to an admin-
istrative agency charged with the administration of a
federal statute is not the power to make law. Rather,
it is “the power to adopt regulations to carry into effect
the will of Congress as expressed by the statute.”” Dhzon
v. United States, 381 U, 8, 68, T4 (1063), quoting Man~-
hattan General Equipment Co. v. Commissioner, 297
U. 8. 126, 134 (1936). Thus, despite the broad view
of the Rule advanced by the Commission in this ease,
its scope cannot exceed the power granted the Com-
mission by Congress under § 10 (b). For the reasons
stated above, we think the Commission’s original inter-
pretation of Rule 10b—5 was compelled by the langiage
and history of § 10 (b) and related sections of the Aeta
See, e, g, Gerstle v, Gamble-Skogmo, Inc,, 478 F. 24
1281, 1200 (CA2 1973); Lanza v, Drezel & Co., 479 F.
2d 1277 1305 (CA2 1973); SEC v, Texas Gulf Sulphur
Co,, supra, at 868: 3 Loss Securities Regulation 1766
(2d ed. 1961); 6 id., at 38833885 (Supp. 1968). le-gr
ﬂlem & statute speaks so specifieally in terms of
manipulation and deception, and of implementing de-
vices or contrivances—the commonly understood ter-
minology of intentional wrongdoing—and where its his-

and dealers. The new rule closes n loophole in the protertions
againat fraud administered by the Commission by prohibiting indi-
viduals or compenies from buving seeurities if they engage in froud
tn their purchase " BEC HMelease No. 3230 (May 21, 1942},
That samo vear, in its Annual Report, the Commission again steted
that the purpose of the rule was to protect investors against “frand”:

“During the fiseal year the Commission adopted Rule X-10B-5
g3 an additiona] protection to investors. The new rule prohibits
fraud by any person in connection with the purchase of seeurities,
while the previously existing rules ggainat frand in the purchsse of
gecurities applied only to brokers and dealers.” 8 BEC Ann, Rep.
10 (1642,
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tory reflects no more expansive intent, we are quite
unwilling to extend the scope of the statute to negli-
gent conduet.™

I

Rerognizing that as a precondition to the imposition
of civil liability § 10 (b) and Rule 10b-5 might be held

* As we find the lnnguage and history of § 10 (b) dispositive of
the appropriate standsrd of liahility, there is no oceaslon to examine
the additional considerations of “policy,” set forth by the parties,
that may have influenced the lawmakers in their formulation of the
statute. We do note that the standard unged by respondents would
significsntly bronden the elass of plaintifs who may sesk 1o impose
linbility upon accountants and other experis who per{omm serviees or
express opinions with respect to matters under the Acts. Last Term,
in Blue Chip Stamps, 421 U, 8, at 747-748, the Court pertinently
oheerved :

""While mueh of the development of the law of deceit has been the
olimination of artificial barriers to recover on just claime we are not
the fisst court to express eoncern that the mevorsbie broadening of
the rlass of plamtiffs who may sue in this ares of the law will ulti-
mately result in more harm than good. In Ultremares Corp. v.
Touche, 255 W. Y, 170, 174 N. E 441, Chisf Judge Candozo ob-
served with respert to ‘s lmbility in an indeterminute amount for
an ‘indetorminate time to an indeterminate sxuse’;

“‘The hasards of & business conducted on thess terms are so
extromo as to enkindle doubt whether a flaw may ool exist in the
implieation of the duty thsi sxposss to these consequences.” [fd, af
176-180, 1T N. E_, ut 444"

This case, on it facts, llustrates the extreme reach of the standard
urged by respondents; As investors in transactions imitisted by
Nay, not Firmt Becurities, they wern not foreseeabls users of the
finuncial statements prepured by Ernst & Emst.  Respondents con-
ceded that they did not rely on either these finaneinl statements or
Ernst & Ernst's oortificate of opinion. See n, 8. The class of
prrsona eligible to banefit from such & standard, though small in this

cise, eould be numbered in the thousands. Acceptance of rewpond-
¢ Ents’ view would extend)the “hmu.r&" of rendering expert advies
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to the financial questionnaires of the Midwest Stoek
Exchange.

Respondents were customers of First Securities who
invested in a fraudulent securities scheme perpotrated
by Leston B. Nay, president of the firm and owner of
02% of ita stock. Nay indueed the respondents to in-
vest funds in “escrow” accounts thst he represented
would yield a high rate of return, Respondenta did so
from 1042 through 1966, with the majority of the trans-
actions oeouring in the 10560’s, The eserow fund trans-
actions were not in the eustomary form of dealings be-
tween First Securities and its customers. Typically, the
vegpondents sold legitimate securities through First Se-
curitics to obtain funds to invest in tho escrow accounts.
They then drew their personal checks payable to Nay
or the bank for his aceount. No such escrow accounts
were reflected on the books and records of First Securi-
ties, and none was shown on its periodic accounting to
respondents, Nor were they included in First Securities’
filings with the Commission or the Exchange, In fact,
there were no escrow accounts as Nay converted re-

records, and tmoke such reports, e the Commission by 1= rules and
regulations may preacribe 8 necesaary of appropriste in the pablie
interest or for the protection of investors.” Durng the period rele-
vant bere, Gommission Rule 1705, 17 CFR § 240.175~5, required
that the reports of financisl econdition molude o certifieate stating
“olenrly the opinion of the aeconntant with respect to the finaneial
statement covered by the certificite snd the secounting prineipleg
and proetices reflented therein”  See SEC Release No, 3338 (Nov,
28, 1048), X-17TA-5 (k). The rule required Erost & Ertet to stite
m its eertifieate, @ter alm, “whether the audit wha made in ac-
eardance with generally accepted anditmp standurds applionble n
the virenmstances” and provided thot nothing should “be construed
to imply suthority for the omission of sny procsdure which inde-
pendent aceountants would ordinarily employ in the course of an
endit for the purpose of expresing the opinions” reguired by tho
tule.
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said to prevent an effective audit. The practice prinei-
pally relied on was Nay's rule that only he eould open
mail addressed to him at First Securities or addressed
to First Becurities to his attention, even if it arrived in
his absence. Respondents contended that if Emst &
Ernst had conducted s proper audit, it would have dis-
eovered this “mail rule,” The existence of the rule then
would have been diselosed in reports to the Midwest
Stock Exchange and to the Commission, and this wonld
have led to an investigation of Way that would have
revealed the fraudulent scheme. Respondents specifi-
cally disclaimed the existenee of fraud or intentional
misconduet on the part of Ernst & Ernst.®

After extensive discovery the District Court granted
Ernst & Ernst's motion for summary judgment and dis-
missed the action, The ecourt rejected Ernst & Ernst's
contention that o cause of action for aiding and abetting
a securities fraud eould not be maintained under § 10 (b}
or Rule 10b-5 merely on allegations of negligenee. It
concluded, however, that there was no genuine issue of
material fact with respeet to whether Ernst & Ernst had
eonducted ita audits in accordance with generally ae-
cepted auditing standards”

51n their response to interrogatories in the Distriet Court re-
epondents coneeded that “[wle do not accuse Ernet & Ernst of
deliberate, intentional fraud,” merely with “inexcysable negligence.™
App. 81,

#The Distriet Court also held that respondents’ action was burred
by the doetrine of equitable estoppel and the applicable state stat-
ute of limitations of three vears. See n. 27, imfra.  As customers of
First Becurities some of the respondents wers sent confirmation forms
af roquired onder 817 (a) and TRule 178-6 requesting that they
varify the accuraey of the statements and notify Ernst & Emst ns to
any exeeptions, Although the confirmation forme romtained ne
reference to the escrow socounts, Ernst & Ernst were not notified
of thie fact. The lnst sudit of First Securities by Emst & Ernst
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The Court of Appeals for the S8eventh Cireuit reversed
and remanded. 508 F. 2d 1110 (1974). That court
held that one who breaches & duty of inquiry and dis-
closure owed another can be liable in damages for aiding
and abetting a third party’s violation of Rule 10-b upon
demonstrating that but for the breach the fraud would
have been discovered or prevenied. [d,, st 1104 The
court reasoned that Ernst & Ernst had 8 common-law
and statutory duty of inquiry as to the adequaey of First
Securities’ internal control system because it had con-
tracted to audit First Securities and to prepare for filing
with the Commission the annual report of its financial

wns completed in Deesnber 1987 snd the first complaint in this
petion was not filed until February 1971,

¥ In support of this holding, the Court of Appeals cited its decision
in Hochfelder v, Midwest Stopk Ezchamge, 503 F. 2d 384 {(CAT
1874), where it stated that o elsim for aiding and abetting a ssouri-
ties fraud solely by inaction could be maintained under Rule 106-5.
In such ease the pluintiff must show “that the party eharged with
giding and abetting had kmowledge of or, but for the breach of a
duty of inquiry, should have had knowledge of the freud, and that
possessing such knowledge the party failed 1o net due to an im-
proper motive or breach of 8 duty of disclosure.™ Id, at 374. The
court explained in this ease that these “elements constitute s flexible
standard of lisbility which should be amplified according to the
pecularities of each rase™ 508 F. 2d, at 11M. In view of our
holding that an indeni to deesive, munipulats, or defrsud is required
for eivil liability under §10(b) and Rule 10b-5, we need not
consider whether civil fiability for aiding and abetting is appropriate
under the ssetion and the Rule, nor the elements nevessnry to estab-
lish such A cance of action. See, ¢, g, Hremnan v. Midweatern
Umited Life Inswrance Co., 253 F. Bupp. 673 (ND Ind. 1060), 280
F. Supp. 702 (ND Ind. 1983), af'd. 417 F. 2d 147 (CA7 1080),
cort. denjed, 307 U. 8. 980 (1970) (defendsnt held linble for giving
artive and knowing assistance to & third party engaged in violstions
of the ssemritios laws). See genomlly Ruder, Multiple Defendanta
in Becurities Law Froud Casmes: Aiding and Abetting, Conspiracy,
Ia Pari Delicto, Indemnifiention and Contribution, 120 U, Pa, L.
Rev. 507, A20-545 (1972).
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condition required under § 17 of the 1934 Aet and Rule
17a-5, 17 CFR £ 240 17a-8." The Court further rea-
soned that respondents were beneficiaries of the statu-
tory duty to inquire” and the related duty to disclose
any material irregularvities that were diseovered. Jd.,
st 1105-1111. The court concluded that there were
genuine issues of fact as to whoether Emst & Frnst's
failure to discover and eomment upon Nay's mail rule ™
constituted g breach of its duties of inquiry and dis-
closure, id., at 1111, and whether inquiry and disclosure

8ee . 1, rupra.

* The eourt concluded that the duty of inquiry imposed on Emst
& Emst under §17 (») wae “grounded on a eoncern for the pro-
tection of investors such = [respondents],” without reaching the
question whethor the etatute imposed & "direct duty™ to the re-
apondents. 503 F. 2d, at 1105, The court recognised that Eenst &
Ernst owed no eomman-liw duty of inguiry to respondents arising
from its contraet with Firet Securities since Emet & Ernst did not
specifically foresee that respondents limited class might suffer from
a negligent nudit, coropare Glamger v, Bhepard, 233 N, Y. 238, 135
N. E 275 (1822), with Uitromares Corp. v. Touche, 255 N. Y. 170,
174 N. E. 441 (1031), see, . g, R. I. Hoapital Trust Natl Bank v,
Swartz, 455 F. 2d 847, 851 (CA4 1072). Indeed, respondents ron-
coded that they did not rely on the financisl statements and reporta
prepared by Emst & Emst or on ite eertificate of opinion. 503 F,
2d, =t 1107.

12 1n their briefs repondents sllude to severnl other alleged fail-
inga by Ernet & Ernat in its andit of First Becuritios, principally it
failure to inquire into the collectibility of certain louns by Fist Se.
eurities to Nay and and ite faslurs to follow up on g 1908 memoran-
dum that eharseterized First Securities’ overall system of internal
control as weak becnuse of the centralisation of functions in the
caghier. The Court of Appeals mentioned none of theso alleged
deficiencies in its opinon in this case, slihough it did disouss some
of them in ita opinion in Hochfelder v. Midweat Stoch Erchamge,
508 F. 2d, at 370-371, holdiug that they were msufficient to put the
Exchange on notice that further inquiry into First Becurities” Snan-
el affaire was required.
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would have led to the discovery or prevention of Nay's
fraud. Id, st 1115."

We gmanted certiorari to resolve the question whether
a private cause of sction for damages will lie under
§10(h) and Rule 1055 in the absence of any allega-
tion of scienter—an intent to deceive, manipulate, or
defraud.™ 421 U, 8, 000 (1975). We conelude that it
will not end therefore we reverse™

41 The Court of Appeals alss reversed the District Court's holding
with respeet to Ernet & Emst's equitable estoppel and staruie of
limitations defenses. See n. 8, supre. In view of ocur disposition
of the case we need not gddress the issuss ralsed by these delenses,

12 Although the verbal formolations of the standard o be applied
have varied, severnl courts of appeale in substanes have held ihst
negligenco alone 38 sufficient for eivil liabifity under § 10 (b} and
Rule 10b-5. Bee, &, g, White v. Abrams, 405 F. 2d 724 (CAS 1674)
(Aexible duty standsrd); Mysel v. Fields, 385 F. 2d 718, 785 {CAR
1967), cert. denied, 300 U. R 951 (1968} (negligent misfeasanee
suffivient for liability); Kohler v, Kohler Co, 310 F. 24 634 {CAT
1663) (lmowledge not required). Other eouris of appesls have
held that some type of “scienter”—i, ¢, intont to deframd, reckless
disragurd for the troth, or kmowing wse of some practice te de-
frand—is necessury in sucsh an action. SBee, 2. g, Clepp v. Cond, 307
F, 2d 1351, 1361-1362 (CA10 1974), vert. demind, 422 U. 8. 1007
{1875) (something more than ordinary negligenee™) ; Lanea v. Dresel
& Co, 470 F, 2d 1277, 1306 (CA2 1973} ("willful or reckless disre-
gard" of the truth). Dot few of the decisions annoeuneing that same
form of negligenes uffices for eivil Hability under § 10 (%) snd Ruls
10b-5 have involved only negligent eonduet. Smalfiwood v. Pearl
Brewing Co., 480 T, 2d 579, 606 (CA5 1974), cert. donied, 419 T. 8
BTO (1074); Kohn v, Americon Metal Climaz, fac., 4558 F. 2d 235,
288 (CA3 1972} (Adame, J., concurring) ; Bucklo, Scienter and Rule
10b-5, 67 Nw. U L Rev, 562, 58B-570 {1872).

In this opinion the term “seienter” refers to @ mootal stale cm-
bracing sn intent 0 deceive, manipulate, or defrand. In certain
arens of the lnw reckdess dieregurd of the truth = sconsidered squiva-
lent to knowledge for purposes of impesing lability for some act,
We need not bere addeess the guestion whether, m spme ciroum-

[Footnote 18 i om p. &)
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Federal regulation of transactions in seeurities emerged
as part of the pftermath of the market crash in 1920,
The Securities Act of 1933 (1033 Act), 48 Stat. 74, as
amended 15 T, 8, C. § 77a et seq,, was designed to pro-
vide Investors with full disclosure of material informa-
tion econcerning public offerings of securities in com-
merce, to protect investors against fraud and, through
the imposition of specified civil liabilities, to promote
ethical standards of honesty and fair dealing. See H. R.
Rep, No. 85, 73d Cong., 1st Sess, 1-5 (1933). The
1934 Act was intended principally to proteet investors
against manipulation of stock prices through regulation
of transactions upon securities exchanges and in over-
the-counter markets, and to impose regular reporting
requirements on companies whose stock ia listed on na-
tional securities exchanges, See 8. Rep, No, 702, 73d
Cong,, 2d Sess, 1-5 (1934). Although the Acta con-
tain numerous earefully drawn express civil remedies
and criminal penalties, Congress recognized that efficicnt
regulation of securities frading could not be apccom-
plished imder a rigid statutory program, As part of the
1934 At Congress created the Commission, providing it

stunces, rockless beluvior ie sufficient for eivil liability under § 10 (b}
and Rule 10b-5. ;

¥ Respondents contend that Ernst & Ernst owed them a direst
duty under §17 (n) and Rule 178=5 of the 1034 Aet to eonduet s
proper audit of Fimet Boenrities and that they moy premise a private
causo of sctlon sgninet Frnst & Frmat for viclation of that duty.
Respoudents original cause of action, however, was premised solely
on nlleged siding and abetting violution of § 10 (b) and Rule 10b-5.
During the lengthy history of this litigntion they apparently made
no motion to amend thelr orlginn] complaint to inelude n damage
petion under § 17 (1) and Rule 17a~f. We do not think that re
spondents should be permitted to mise this new eouse of nedon for
the first time in this Court.
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with an arsenal of flexible enforcement powers. BSee,
e. g, 1933 Act §88, 10, 20, 48 Stat, 70, 85, 86, as
amended, 15 U. 8. C. §§ 77h, 77s, 77t; 1034 Act §§9,
19, 21, 48 Stat. 880, 808, ROD, as amended, 15 U. 8. C,

Section 10 of the 1934 Act makes it “unlawful for
any person . . . (b) [t]lo use or employ, in connec-
tion with the purchase or sale of any security . , . any
manipulative or deceptive device or contrivance in eon-
travention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the
publie interest or for the protection of investors." 15
U.B. C. § 78j. In 1942 acting pursuant to the power
conferred by §10(b), the Commission promulgated
Rule 10b-5, which provides:

“Employment of manipulative and deceptive
deviees
“It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumen-
tality of interstate commeree, or of the mails, or
of any fucility of any national securities exchange,
“(1) to employ any deviee, scheme, or artifice to
defraud,
“(2) to make any untrue statement of a material
fact or to omit to state a material fact necessary
in order to make the statements made, in the light
of the vircumstances under which they were made,
not misleading, or
“(3) to engage in any act, practice, or course of
buginess which operates or would operate as a fraud
or deceit upon any person, in connection with the
purchaze or sale of any security."”

Although §10(b) does not by its terms create an
express civil remedy for its violation, and there is no
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indication that Congress® or the Commission when
adopting Rule 1065 contemplated such a remedy,
the existence of a private cause of action for violations
of the Rule ia now well established. Blue Chip Stamps
v. Manor Drug Stores, 421 U, 8 723, 730 (1975);
Affitiated Ute Citizens v, United States, 406 U, 8. 128
150154 (1972) ; Superintendent of Insurance v. Bankers
Life and Casualty Co., 404 U. 8. 8,13 n. 9 (1971). Dur-
ing the 30-yvear period sinee a private cause of action
was first implied under § 10{(b) and Rule 10b-5' a
substantial body of case law and ecommentary has de-
veloped a3 to its elements. Courts and commentators
long have differed as to whether scienter is a necessary
element of sueh a cause of action, or whether negligent
conduct alone is sufficient.’” In addressing this ques-
tion, we turn first to the language of § 10 (b), for the
“starting point in every case involving construction of a
statute is the language itself.” Blue Chip Stomps
supra, at 750 (Powewy, I, concurring). E. 4., FTC v
Bunte Brothers, 312 U. 8, 349, 350 (1041).

* Hee, €. g, 3. Reop. No. 792, 73d Cong., 2d Sess., pp. 5-6 (1834);
Note, Implied Lishility Tnder the Bseurities Ixchange Act, 61 Harv.
L. Rev, 350, 561 (1948),

H Hee, g, g, Birnbaum v. Newport Steel Corp, 103 F. 2d 461, 463
{CA2), cert, denied, 343 U, B, 856 (1052); 3 Loss, Becurities Regu-
lation 1460 o BT (2d ed. 1081),

12 Kardon v, National Gypeum Co,, 60 F. Bupp. 512 (1048).

1" Hee cases oited m n. 12, supra, Compare, ¢ g, Commaont,
Beienter and Rule 10b-5, 68 Col. L. Rev, 1057, 1080-1081 {1068);
Note, Negligent Misrepesentations under Ttule 10b-5, 32 Chi. L. Rev,
§24 B35-810 (1085) ; Note, B2 Harv. L. Rev. 938, 047 (1868); Note,
Civil Liability Under Section 108 and Rule 10B-5: A Bugpestion
for Replacing the Doctrine of Prvity, 74 Yale L. J. 658, 682-689
(1965), with, e. g, @ Loas, supra, ar 1766 6 id., ot 35833885 {Bupp.
186497
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A

Section 10 (b) makes unlawful the use or employ-
ment of “any mantpulative or deceptive device or con-
trivance” in contravention of Commission rules. The
words “manipulative or deceptive” used in conjunction
with “deviee or econtrivance” strongly suggest that § 10
(b) was intended to proseribe knowing or intentional
conduct. Bee SEC v. Teras Gulf Sulphur Co,, 401 F.
2d 833, 868 (CA2 1968) (Friendly, J,, concurring), cert.,
denied sub nom, Khne v, SEC, 384 U, 8, 976 (1968);
Loss, Sumary Remarks, 30 Bus, Lawyer 163, 185 (1975).
See glso Kohn v, American Metal Climaz, 458 F, 2d 255,
280 (CA3 1972) (Adams, J., coneurring).

In its amicus curiae brief, however, the Commission
eontends that nothing in the language “any manipula-
tive deviee or contrivanee” limita its operation to know-
ing and intentional practices.'”” In support of its view,
the Commission cites the overall congressional purpose

* The Cammission, however, wonld wot permit recovery upon
proafl of negligenee o all easr=. In light of the limitations= that
Congress has placed on the express eivil remedies in the 1933 and
1934 Aris, sse pp, —=—; infre, the Commission would hmit the
circumsiances in which civil Hability eonld be imposed for negligent
violotion of Rule 10b-5 to situntions in which {1} “the defendant
knew or reasomably eould forsee that the pleintiff wouold rely on
his conduct, (i) the phintfd did o faet o rely, and (i) the
amgunt of the plaintis damages esnsed by the defendant’s eondort
wax definite and ascertamable™ Brief of Amcus Curiae 23-33. The
Commissinn egncludet thet the present reeord does not establish
these conditions for ewvil hability sinez respondents in faet did not
rely on Emst & Ernsi’s gudits, the fineneis]l statements of First
SBecurities eculd not have been ressonably forescen se likely to induen
respondents i¢ fovest in the escrow aceounts, and the smount of
respondenta’ damoages wes unascertainable. 74, 33-38. Respand-
eoie ancept the Comrmission’s analysis of the opemative language of
the statute and Ruls, bul rejeet these additional requirements for
recovory for neghpent viclations
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in the 1833 and 1934 Acts to protect investors against
false and deceptive practices that may injure them.
Affilinted Ute Citizens v. United States, 408 TI, 8. at
151; Superintendent of Insurance v. Bankers Life &
Casuglty Co,, 404 Ti. 8., at 11-12; J. I, Casze Co, v.
Borak, 377 T, B. 426, 433 (1971);: S8EC v. Capital Gaine
Research Bureau, Ine,, 375 U, 8, 180, 195 (1863). The
Commission then reasons that since the “effect” upon
investors of given conduct is the same whether the
conduet is negligent or intentional, Congress must have
intended to har all such practices and not just those
done knowingly or intentionally. The logic of this
effect-oriented approach would impese lability for
wholly faultless eonduet where such conduct results in
harm to investors, a result the Commission 18 unlikely
to support. But apart from where ita logie might lead,
the Commission would add & gloss to the operative
langnage of the statute quite different from ife eom-
monly secepted meaning. See, e, g, Addision v, Holly
Hill Co, 32 U. B 607, 617-618 (1944)" The Com-
mission's argument simply ignores the use of the words
“"deviee" or “contrivance,” terms that make unmistak-
able g congressional intent to proseribe a type of con-

1WHWe should of course be fmathful to the meaning of o statute.
But, after all Congress expresses its meosning by words. If legis-
lative policy is vouched ih vague language, sasily susceptible of one
meaning a2 well Az another in tho eomman speech of men, we should
not wtifle & poliey by a ., grudeing process of copstruetion, To
let words dmw on some purpose is one thing To draw on some
unexpressed spivih ontaide the bounds of the normpl meaning of
words is muite gosther . . . . After all, lepslotion when not ex-
presand in technica] torms 48 addressed to the common ton of men
atd i therefore understood acecrding to the sense of the thing,
a8 the ordinary man hps o right to rely on ordinary words oddressed
to him™ 522 1. 8, at 617-618, Bee Frankinrter, S8ome Heflortions
on the Reading of Statutes, 47 Col. L. Rev. 527, 536-537 (1947}
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duct quite different from negligence™ Few oconcepts
in the law are more familiar than that of negligence.
(One must assume that if Congress had intended to ex-
tend the reach of § 10 (b) to embrace negligent conduct
it would heve said s¢ in conventional, commonly ac-
cepted terms.

In addition to relying upon the Commission's argu-
ment with respeet to the operative language of the stat-
ute, respondents contend that since we are dealing with
“remedial legislation,” Tcherepnin v, Knight, 380 U. 8.
332, 336 (1967), it must be constrned “not technically
and restrictively, but flexibly to effectuate its remedial
purposes.” Affiliated Ute Citizens v. United States, 406
U. 8, at 151. This argument nssumes that “‘remedial
purposes” of the Act embrace as & minimum a negligence
standard of lishility. But in seeking to accomplish its
hroad remedial goals, Congress did not elect a single
or uniform standard of civil liability even as to express
civil remedies. In some cireumstances and with respeet
to certain classes of defendants, Congress did create ex-
presa liability predieated upon a failure to exercise rea-
sonsble care, e. g., 1933 Act § 11 (b) (liability of persons
such as accountants or lawyers for misleading state-
ments in portions of registrations statements for which
they are responsible). In other situations good faith is
an abeolute defense, 1934 Act §18, 15 U. 8, C. § 78r

™ Wehster's Int'l Dictionary (2d ed. 1884) defines “devies”:
“[t)hat which is devised, or formed by design; o contrivanes; an
invention; project; schemn; often a schome to deesive: & siratagem;
an artifiee” and “contrivance” in pertinent part as “[a] thing con-
trived or used in eontriving; a echeme, plan, or artifice.” In tum,
"eontrive” in pertinenl part is defined as “To devise; to plan: to
plot . . . [t]o fubrients , . . design; invent . . . to schems . . . ™
The Cominission also ignores the use of the terms “[t]o nse or
omploy,” Inngnage thnt is supportive of the view that Congress
did not intend § 10 (b) to embrace negligent conduct,
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{misleading statements in any document filed pursuant
to the Act), while in other circumstances Congress cre-
ated express liahility regardless of the defendant’s fault,
1933 Aet § 11 (issuer lability for misleading statements
in the registration statement).

Tt is thus evident that Congress imposed express eivil
lisbility in the 1933 and 1934 Acts on a particularized
basis. Ascertainment of congresgional intent with re-
spect to the standard of Lability created by a particular
section oft he Aet must therefore rest primarily on the
language of that section. Where, as here, we deal with
a judieially implied lisbility, the statutory language cor-
tainly = no less important. In view of the language
. of §10(b) which so clearly connotes intentional mis-
eonduet, and mindful that the language of & statute
controls when sufficiently clear in its context, United
States v. Oregon, 366 U, S. 843, 048 (1961); Packard
Motor Car Co. v. NLREB, 330 U, B. 485, 402 (1947),
further inquiry may be unnecessary. We turn now,
nevertheless, to the legislative history of the 1034 Act
to nscertain whether there is support for the mean-
ing attributed to §10(b) by the Commission and
respondents,

B

Although the extensive legislative history of the 1984
Act is bereft of any explicit explanation of Congress'
intent, that history supports our conclusion that § 10 (b)
was addressed to practices that involve some element
of scienter and cannot be read to impose liability for
negligent conduct alone,

The original version of what would develop into the
1934 Act was contained in identieal bills introduced by
Senator Fletcher and Representative Rayburn., 8, 2603,
73 Cong., 2d Sess. (1034). H. R. 7852, 73d Cong., 2d



T4-1M2—0PINTON
ERNST & ERNST v. HOCHFELDER 15

Hess. (1834). Scetion @ {¢) of the bills, from which pres-
ent §10 (b) evolved, proseribed as unlawful the use of
“any device or contrivanee which, or any device or con-
trivance in a way or manner which the Commission may
by its rules and reguglations find detrimental to the pub-
lie interest or to the proper protection of investors.” The
other subsections of proposed § 9 Listed specific practices
that Congress empowered the Commission to regulate
through ite rulemaking power. See §80 (a) (“short
sale’), (b) (“stop-loss order”). Soan after the hearings
ont the House bill were held, a substitute bill was intro-
tluced which abbreviated and modified § # (¢)’s operative
language to read “any manipulative deviee or contriv-
ance.” 8, 3420, 73d Cong., 2d Sess,, 0 (¢) (1934); H. R.
7852, 73d Cong., 2d Bess., 9 (e) (1934), Still a third bill,
retaining the Commiszion's power to regulate the gpecifie
practices enumerated in the prior bills, and omitting all
referenee to the Commission's authority to preseribe rules
eoncerning manipulative or deteptive devices in general,
was introdueed and passed in the House. H. R. 8323,
73d Cong., 2d Sess, (1934), The final language of § 10
is a modified version of a Senate amendment to this last
House bill. See H. R. Rep. Xo. 1838, 73d Cong., 2d Sess,,
32-33 (1934).

Neither the intended scope of § 10 (k) nor the reasons
for the changes in its operative langusge are explicitly
revealed in the Jegislative history of the 1834 Act, which
deals primarily with other aspects of the legislation.
There i8 no indication, however, that § 10 (b) was in-
tended to proseribe conduet not involving scienter, The
Senate Report discusses generally the various abuses that
precipitated the need for the legislation and the inade-
quacy of sel-regulation by the stock exchanges.

The Report then analyzes the component provisions
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of the statute, but does not pare § 10. The only specific
reference to § 10 in this discussion is the following:

“In addition to the discretionary and elastic pow-
ers conferred on the administrative authority, effec-
tive regulation must include several clear statutory
provisions reinforeed by penal and eivil sanctions,
aimed at those manipulative and deceptive practices
which have been demonstrated to fulfill no useful
funetion. These sanctions are found in sections 9, 10
and 16" 8. Rep. 702, 73d Cong., 2d Sess., 6 (1034).

In the portion of the general analysis soction of the
Report entitled “Manipulative Practices,” however, there
is & discussion of specific practices that were considered
so0 inimieal to the public interest as to be expressly pro-
hibited, such as “wash” sales and “matched” orders™
and of other practices, such as stabilization of security
prices and grants of options, that might in some cases
serve legitimate purposes. These latter practices were
left to regulation by the Commission. Significantly, we
think, in discussing these practices, there was no indica-
tion that any type of criminal or eivil liability was to
attach in the absence of scienter, For example, in dis-
cussing the potential abuses resulting from the use of
options, the Report indicated that self-regulation by a

= Wash sales are tramsactions mvolving no change in benefivial
ownership. Matehed orders are orders for the purchase/sle of a
socurity that nre entered with the knowledge that orders of wub-
stantinlly the same sise, at subsiantially the same time snd price,
have been or will be entered by the ssme or different persons for
the sale/purchase of wuch weeurity. Section 9 (u)(1) of the 1834
Act, 15 U. B. C. §78 (a)(1), proscribes wash sales and matched
orders when effectunted “[{or the purpose of creating s false or
misleading appearance of active trading in any sceyrity registered
on & national seeurities exchange or . . . the market for any such
seeurily.” See In re J. A. Latimer & Co.,, 38 8 E. C. 790 (1958);
In re Thornton & Co., 28 B, E. C. 208 (1048).
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securities exchange had proved inadequate because mem-
bers might employ nonmembers, not bound by its rules,
to execute transactions. [d, 9. In commenting on the
express civil linbilities provided in the 1934 Act, the Re-
port explains:

“, . . the bill provides that any person who unlaw-
fully manipulates the price of & seeurity, or who
induces transactions in a seeurity by means of false
or misleading statements, or who makes a false or
migleacing statement in the report of a corporation,
shall be liable in damages to those who have bought
or sold the security at prices affected by sueh viola-
tion or statement. In such case the burden is on the
plaintiff to show the violation or the fact that the
staternent was false or misleading, and that he relied
thereon to his damage. The defendant may escape
liability by showing that the statement was made in
good faith.” Id., at 12-13 (emphasis supplied).

The Benate Report thus reveals a congressional intent to
prevent “manipulative and deceptive practices . . . which
fulfill no useful funetion” and to create & private action
for damages stemming from “illicit practices,” where the
defendant has not acted in good faith. There is no indi-
eation that Congress intended anyone to be made an
insurer against potentially misleading conduct or mis-
statement unless he acted otherwise than in good faith.
The extensive hearings that preceded passage of the
1934 Act similarly touched only briefly on § 10, and most
of the discussion was devoted to the enumerated devices
now proseribed in § 10 (a). The most relevant exposi-
tion of the provision that was to become § 10 (b) was by
Thomas G. Corcoran, a spokesman for the drafters. Cor-
coran indieated:
“Bubsection (e¢) [§9(c) of H. R. 7T862—later § 10
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(b)] says, “Thou shalt not devise any other eunning
devices.' . . .

“Of course subsection (¢) is a eatch-all clause to
prevent manipulative deviees. [ do not think there
is any objection to that kind of clause. The Com-
mission should have the authority to deal with new
manipulative devices.”

Hearings on H. R. 7852 and R. R. 8720 before the House
Comm. on Interstate and Foreign Commeree, 73d Cong.,
2d Sess,, 115 (1934). This brief explanation of § 10 (b)
by the spokesman for its drafters is significant. The
section was deseribed rightlv as a “eateh-all” eclause to
enable the Commission “to deal with new manipulative
[or cunning] deviees.” It is diffieult to believe that any
lawyer, legislative draftaman, or legislator would use
these words if the intent was to create linbility for merely
negligent acts or omissions. Use of the word “manipula-
tive" is especially signifieant. It is virtually & term of
art when used in connection with securities markets, [t
connotes intentional or willful conduet designed to de-
ceive or defraud investors by controlling or artificially
affecting the price of securitics,™ Neither the legialative
history nor the hriefs supporting respondents identify
any usage or authority for construing manipulative or
cunning eonduet to include negligence,™

"2 2ps Webgter's Int'l Dictionary (2d ed. 1934): “manipulate”:
"o o to managoe or troat artfully or frandulently; as to manipulnte
ncoounts . ., . 4 Ezchonger. To force (prices) up or down, as
by matched orders, wash sales, fietitions reporta . . . ; to rig.”

" 1In support of its position the Commission eites o slatement
by Corceran in the Senate hoarings that “in modern soniety there
are many things you have to moke crimes which are sheer matters
of negligence” and “inrent is not necessary for every erime.” Hear-
ings on Stock Exchange Practices beforn the S8enate Committes on
Bunking and Currency, 73d Cong,, 2d Sess., 6300-8510 (1854). The
comment, taken in rontext, shods no light on the meaning of § 10 (b).
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C

The 1033 and 1934 Acts constitute interrelated com-
ponents of the federal regulatory scheme governing trans-
actions in securities. See Blus Chip Stamps, supra, at
727-730. As the Court indicated in SEC v, National Se-
curities, Inc,, 308 U, 8. 453 (1060), “the interdependence
of the various sections of the sectrities laws is certainly
a relevant factor in any interpretation of the language
Congress has chosen.” Recognizing this, respondent and

The question had been raised whether eriminal violations could arise
under §8 of 8. 2003, 73d Cong., %l Sess,, whl-uhbﬂmnlﬂn!t.hn
1934 Act, mthnnhmuufm:ﬂwhuml to influenee security
prices for personal gain. Corcaran's remarks, however, were not

TheCmimmfmhnrﬁumnb}mtmwlérﬂtﬁniﬂ;
H

H. R. 7852 and H. .. 5720, House Comm. on Interstate and Foreign
Commesree, 73d Cong., 2d Sess, 115 (1834), 258. Remarks of this
kind made in the course of legislative debate or hearings other than
by persons responsihle for the prepamstion or the drafting of a
bill, are entitled to lirtle weight, See, e. g., United States v, [mited
Mine Workers, 330 U. 8 238, 278-277 (1947); United States v.
Wrightwood Dary Co., 315 IU, 8. 110, 125 (1042). This s espe-
cinlly 0o with regard to the stntements of legmintive opponents who
“[i]n their geal to defeat a bill . . . understandably tend to over-
siate ita reach.” NLRE w. Frnt Packers, 377 U, B, 58, 68 (1964).
Bee Schwegmann Bros. v. Colvert Dustillers Corp., 341 U. 8. 3584, 394
8935 (1951).
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the Commission contrast § 10 (b) to other sections of the
Aets to support their contention that eivil liability may
be imposed upon proof of negligent conduet. We think
they misconeeive the significance of the other provisions
of the Act, in which we find evidence supportive of a
requirement that an element of scienter be proved.

The Commission argues that Congress has been explieit
in requiring willful eonduet when that was the standard
of fault intended, citing § 8 of the 1034 Act, 15 U. B, C.
§ 78, which generally proscribes manipulation of securi-
ties prices. Sections 9 (a)(1) and (2), for example, re-
spectively prohibit manipulation of security prices “[f]or
the purpose of creating a false or misleading appearance
of actual trading in any seeurity . . . or . .. with respect
to the market for any such security,” and “for the pur-
pose of inducing the purchase or sale of such security by
others.” Sce also §0(a)(4). Section 9(e) then im-
posea upon “[a]ny person who willfully participates in
any act or transaction in violation of” other provisions
of §9 liability to anyone who purchased or sold a secu-
rity at s price affected by the manipulative activities.
From this the Commission concludes that since § 10 (b)
ia not by its terms explicitly restricted to willful, know-
ing, or purposeful conduct, it should not be construed in
all cases to require more than negligent action or inaction
as a precondition for eivil Liability,

The structure of the Acts does not support the Com-
mission’s argument, In each instance that Congress
created express civil liability in both Acts it clearly
specified whether recovery weas to be premised on know-
mg or intentional conduet, negligenee, or entirely inno-
eent mistake, Sce 1933 Act, 8§11, 12, 15, 156 U. 8. C.
§§ 77k, 771, TTo: 1934 Act 880, 16, 18, 20, id., £§78i,
78p 78r, 78t. For example, § 11 of the 1933 Aet unamn-
biguously ereates a private action for damages when a
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registration statement includes untrue statements of ma-
terial facts or fails to state material facts necessary to
make the statements therein not misleading. The issuer
of the securities is held absolutely liable for any damages,
within the limits specified by § 11 {e), resulting from such
misstatement or omission. But experts such as account-
anta who have prepared portions of the registration state-
ment are accorded a “due diligence” defense, In effect,
this is a negligence standard. An expert may avoid eivil
linbility with respeet to the portions of the registration
statement for which he is responsible by showing that
“after repsonable investigation” he had ‘“reasonable
ground[s] to believe” that the statements for which he
was responsible were true and there was no omission of a
material fact,™ § 11 (b)(3)(B)(i). See, e. g., Escolt v.
Barchris Corp., 283 F. Supp. 643, 697-703 (SDNY 1968).
The express recognition of a eause of action premised on
negligent behavior in § 11 stands in sharp contrast to
the language of § 10 (b), and significantly undercuts the
Commission’s argument,

Equally signifieant, while specifying negligence as a
standard of fault in some circumstances under the 1933
Act, see §§ 11, 12(2), 15, 16 U, 8, C. §8 77k, 771, 770,"

® Other individunls who sign the registration etatoment, directors
of the issuer, and the underweiter of the seourities similarly are
neoorded a complete defenso agninat eivil linbility bused on the exer-
elve of reasonable investigation and & ressonable beliel that the
registintion stotement wie not misleading. §§ 11 (b}(3)(A), (C),
(D); (). Beo, e. g, Fuit v, Leaseo Data Processing Equipment
Corp,, 332 F. Bupp. 544, 876-680 (EDNY 1071) (underwriters, but
not officer-directors, estpblished their doe diligenee defense). Bee
generslly B, Jonnings & H. Marsh, Beeuritics Tlegulation 1018-1027
(#d od, 1072), und sources cited therein; Folk, Civil Linbilities under
the Federnl Bocuritics Acts; The Barchiris Case, 55 Vo. L, Rev, 100
(1008).

® Bection 12 (2) crestes potentin] civil Hsbility for a seller of
sorurities in favor of the purchaser for misloading statements or
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Congress indieated no role for such a standard in the
1934 Act. Each of the express liability provisions of the
1934 Act, except those directed to specific classes of indi-
viduals such as directors, officers, or 109 beneficial hold-
ers of securities, see § 16 (b), 15 . 8. C. § 78p.* contains
o state of mind requirement for civil liability requiring
something more than negligence. Section 9 proecribes
the manipulation of securities on national secunties ex-
changes and crestes potential civil liability for any per-
son who “willfully participates” in such conduct. §9
(e). Section 18 creates potential eivil liability for mis-
leading statements filed with the Commission, but pro-
vides the defendant with the defense that “he acted in
good faith and had no knowledge that such statement
was false or misleading.” 15 U. 8. C. § 78r. And § 20,
15 U. 8. C. § 78t, which imposes lisbility upon “controll-
ing persons” for violationa of the Act by persons whom
they contral, exculpates a defendant who “acted in good
faith and did not . . | induce the act . . . constituting the

amissions i connection with the transaction. The seller i ex-
culpated if he proves thut he did not know, of in the exercise of
ressonable core, could not have known of the untruth or omisnon,
Bection 15 of the 1933 Act, ns amonded by § 208 of the 1684 Aet,
mikes persons who "control' aoy person linble under §11 or §12
loble jointly and severaliy to the same extent as the controlled per-
sotl, unless he “had no knowledge of or rensonable grounds ro be-
lteve in the existence of farts by reasens of which the lability of
the controlled person is alleged 1o exier,” 15 U, 8, C, § 770, Bee Aet
of June 8, 1034, Pub, L. No. 201, ¢ 404, § 208, 45 Stat. 908,

o Beetion 16 (W) provides that n eorporstion may recapture for
itself the profits reglised on o purchase nnd sale, or sale and pur-
chase, of its seeurities within #lx roonthe by a director, officer, or
benaficial owner of more than 109 of any clues of the corporation's
eauity eecurities, Bee Foremost-MeKesson, fne. v, Provdent Secun-
tics Co., — U. B, — (19768); Kern County Land Co, v, Ocoidental
Petrodeum Corp,, 411 U, B, 682 (1978); Relignce Electnc Co, v.
Ewmersen Bleetnio Co., 404 U, 8, 418 (1072),
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violation, . ..” In Blue Chip Stamps, supra, at 736, we
noted the anomaly of imputing to Congress an intention
“to expand . ., . & judicially implied cause of action be-
yond the bounds it delineated for comparable express
causes of action” in the provisions of these Acts. The
result urged here by respondents would be no less
anomalous,

Finally, the express eivil remedies in the 1933 Act al-
lowing recovery for negligent conduct are subject to
signifieant procedural restrictions not applicable under
§10 (b). Section 11 {(e) of the 1933 Act, for example,
guthorizes the court to require a plaintiff bringing a suit
under § 11, § 12 (2), or § 15 thercof to post a bond for
coste, including attorneys' fees. Section 13 specifies a
statute of limitations of one year from the violation, or
three years from the offer or sale, applicable to actions
brought under § 11, §12(2), or §15. It also is signifi-
cant that simultaneously with the adoption of the 1534
Act, Congress tightened the restrictions on § 11 and § 12
actions by amendment of the 1033 Act, Prior thereto,
§ 11 contained no provision for payment of costs, 48
Stat. 801, Bee Act of June 6, 1934, Pub. L. No. 201,
c. 404, §200 (c), 48 Stat. 007, The amendments also
subatantially shortened the statute of limitations pro-
vided by § 13 of the 1933 Act, Compare 1933 Act § 13,
48 Stat. 84, with 15 U, 8. C. § 77m, See 1034 Aet, § 207,
48 Stat. 908"  Absent substantial cvidenee in the legisla-
tive history to the econtrarv—and there is none—we are
unwilling to assume that the judicially created private

" Bince no stetute of limirations 8 provided for civil actions
under §10 (h), us m other eases of judicially implied remedies, the
law of limitations of the forum state 2 lollowed, Bea Holmberg v.
Armbrecht, 327 U, 8, 302, 205 (1946), and caves cited therein, Al
though it is not wlwsye pcertain which state statute of |imitaticns
ghould bo followed, such etututes of limitations veuglly are longer
thun the period provided under § 13. 3 Loss, stipra, ut [T73-1774.
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damnage remedy under §10(b) can be extended, con-
sistently with the mtent of Congress, to actions premised
on negligent wrongdoing. Except for suits agninst is-
suers of securities, which are held absolutely liable for
damages resulting from wmislesding registration state-
ments, such an assumption would nullify the effeetiveness
of the carefully drawn restrictions on express private
damages actions that Congress provided in the 1933 Act
and the 1934 Amendments.” See, e. g., Pischman v,
Raytheon Manufacturing Co., 188 F. 2d 283 (CA2 1951} ;
SEC v, Teras Guif Sulphur Co,, 401 F, 24, at 867-868
{Friendly, J., voncurring); Rosenberg v. Globe Avwreraft
Corp., 80 F. Supp. 123, 124 (8D Pa. 1948); 3 Loss, supra,
at 1787-1788; Jennings & Mareh, Becurities Regulation
(3d ed. 1972),
D

We have addressed, to this point, primarily the lan-
guage and history of §10(b), The Commission con-
tends, however, that subsections (2} and (3) of Rule
10b-5 are cast in language which—if standing alone—
enuld encompass both intentional and negligent behavior,
These aubsections respeetively provide that it is un-
lawful “[t]o make any untrue statement of s material
fact neeessary in order to make the statements made in

3% Congress regarded these restrictions on private damage aetinns
re Aignificant. In introducing Title 11 of the 1934 Act, Senator
Fletcher indieated that the nmendment, to § 11 {e} of the 1933 Act,
providing for potential povment of costa, ineluding attorpevs' (ees
“is the most importnot [amendment] of all” 78 Cong. Rec, B869.
One of ite purporcs waz 0 doter actions brought solely for fheir
potential seftlement value, See Bfue Ohip Stampe, supra, ot 7d)-
741. Thiz deterremt is lacking in the 810 (b)) contoxt, in which a
district conrt’s power to award attornevs’ fess 1 sharply ciretm-
peribed. See Alyeska Pipefine Service Co. v. Wildernces Society,
421 11, 8. 240 (1975) (“bad fairh" requirement): F. D, Rich Co, v.
Fridustrial Lumber Co., 417 U8, 116, 120 {1974},



74-1042-—OFINTON

ERNBT & ERNET ». HOCHFELDER 25

light of the circumstances under which they were made,
not misleading . . " or "to engnge in any act, practice,
or oourse of business which operates or would operate
as 4 fraud or deceit upon any person, . . ." Viewed in
isolation the language of subsection (2), and arguably
that of subsection (3), could be read as proscribing any
type of material misstatement or omission, or course of
conduet, that has the effect of defrauding investors,
whether negligently caused or otherwise,

We note first that such a reading eannot be harmo-
nized with the administrative history of the Rule, a
history making elear that when adoptod the Commission
intended it to apply only to activities that involved
scienter” More important, Rule 10b-5 was adopted

# Appnrently the Rule wns o hastily deafted responee to n gito-
ation involving clear evidemoe of intentional misconduct. The Com-
mission's Regionn] Administrator in Boston had reported to the
Director of the Trading and Exchange Divislon that the president
of n corporntion wuy telling the other shareholders that the corporn-
tion wos doing poorly and purchasing tholr shares at the resultant
dopressed prices, when in fact the business wue doing exceptionally
well. The Rule was deafted and approved on the day this report
was reeelved, Bee Oonference on Codifiention of the Federal So-
eurities Laws, 22 Bus. Law, 703, 022 (1967) (remarks of Milton
Freeman, one of Rule's co-defters) : Bine Chip Stamps v. Manor
Drug Stores, 421 U, 8, at 787 (Bracemun, J,, dissenting). Al-
though ndopted pursuant to § 10 (b), the language of the Rule ap-
pears to hove boon derived in signifieant part from § 17 of the 1633
Aet, 16 U, B, C, §78q, 0. g, itid.; SEC v, Tezras Gulf Sulfur Co,,
401 ¥, 2d, nt BAT (Friendly, J., coneurring), Thoro is no indien-
tion in the administmtive history of the Rule that any of the sub-
sections wns intended to proseribe conduct not involving scienter,
Indeed the Commission’s Relense lsued contemporaneously with the
Rule explnined:

"The Bepurities and Exchange Commisgion today announced the
adoption of o rale prohibiting fraud by any person in eonneetion
with the purchase of wseourities. The previously existing rules
ngainst frand in the purchase of securities applied only 1o brokers
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pursuant to authority granted the Commission under
§10 (b). The rulemaking power granted to an admin-
istrative ageney charged with the sdministration of &
federal statute is not the power to make law. Rather,
it is “the power to adopt regulations to esrry into effect
the will of Congress as expressed by the statute.”” Diron
v. United States, 381 T, 8. 68 74 (1965), quoting Man-
hattan General Equipment Co. v. Commissioner, 207
U, 8 129, 134 (1938). Thus, despite the brosd view
of the Rule advanced by the Commission in this case,
its scope eannot exceed the power granted the Com-
mission by Congress under §10(b). For the rrasons
stated above, we think the Commisston’s original inter-
pretation of Rule 10b-5 was compelled by the langiage
and history of § 10 (b) and related sections of the Acts,
fee, e. g, Qerstle v, Gamble-Skogmo, Inc., 478 F. 2d
1281, 1200 (CA2 1973); Lanza v. Drexel & Co., 479 F,
2d 1277, 1305 (CA2 1973); SEC v, Texas Gulf Sulphur
Co., supra, at 8A8; 3 Loss Seeurities Regulation 1766
(2d ed. 1961); 6 id, at 3883-3885 (Supp. 1969), In
short, where a statute spenks so specifically in terms of
manipulation and deception, and of implementing de-
vices or contrivances—the commonly understood ter-
minology of intentional wrongdoing—and where its his-

and dealers. The new mle cloesz u loophole in the protections
against iraud ndministered by the Commission by prohibiting indie
viduals or companies frem buying eecurities if they engage in fraud
in their purehsse” SEC Nelesse No, 3230 (May 21, 1042).

That aume year, in its Annusl Report, the Commission again statad
that the purpose of the role was to proteet investors against “fraud™:

“During the fiseal year the Commission adopred Rule X-10B-5
#s an additiona] protection to mvestors. The new rule prehibits
frnud by sny person in connection with the purchase of seourities,
while the previously existing rules against fraud in the purchnse of
sscurities applied only o brokers and dealere” 8 SEC Ann Rep.
10 {1942)
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tory reflects no more expansive intent, we are quite
unwilling to extend the scope of the statute to negli-
gent eonduct,”™

1

Reoognizing that as n precondition to the imposition
of civil liability § 10 (b) and Rule 10b-5 might be held

5 As we find the longunge and himtory of §10 (b} dispositive of
the approprinte standard of liability, there 18 no ocersion o exumine
the additional considerations of “policy,” set forth by the purfies,
that may have infiusneed the lawmalers in their formmlation of the
statute. We do note that the standnrd urged by respondents would
significantly broaden the class of plintiffa who may seek to impose
lwability upon aeconntants and other experts who perform servines or
express opinions with respect to matters under the Acta. Last Term,
n Bfwe Chip Stampa, 421 U, 8., st 747-745, the Court pertinently
observed:

“Whils much of the dwelopment of the law of doesit has bean the
olimination of artificinl barriers to recover oo just claims, we are not
the first court to espress coneern that the incrorable broadening of
the class of plaintiffs who may sue in this nren of the law will ulti-
mately result in more harm then good In Oltramares Corp. v,
Touche, 255 N. Y. 170, 174 N. E. 441, Chie{ Judge Cardozo ob-
served with respect to ‘a liability in sn indeterrginate smount for
an indoterminate time to an indeterminate cause’:

“The hagards of & business conducted on these terms are s

extreme e§ to enkindle doubt whather & flaw may not exist in the
implication of the duiy that exposes to these consequences fd, st
179-180, 174 N, E, st 444"
This ense, on jts faets, ustrates the extreme reach of the standard
urged by respondemts, A: investors In trapsactions mutmted by
Nuy, not Firet Seeunitica, thoy wero not forcscasblo users of the
financlul stutements prepared by Emst & Ernst. Respondents con-
ceded that they did not rcly an either these financial statements or
Frmst & Ernat'a certificnite of opimon, See n. 8. The elass of
prreans efigible 1o benefit from sych & standard, though small i thi
epae, could be numbered in the thousands, Accaptance of respond-
enta' view would extend the “hasards” of rendenng expert advice
under the Arts to few frontiers, raising scriouz policy gquesticns not
vet atddressed by Conpres.
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to require proof of more than negligent misfeasance by
Ernst & Emst, respondents further contend that what-
ever standard is adopted, the case should be remanded
for trinl. Throughout the lengthy history of this case
regpondents have proceeded on & theory of lability
premised on negligence, speecifically diselaiming that
Ernst & Ernst had engaged in fraud or intentional mis-
conduet.” In these circumstances, we think it inap-
proprigte to remand the action for further proceedings.
The judgment of the Court of Appeals is

Reversed,

Mnr, JusTice Srevens took no part in the consideration
or decision of this case,

08 A F, 2d, at 1104, 1119; n 5, supra.
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to the financial questionnaires of the Midwest Stock
Exchange (the Fxchange).

Respondents were enstomers of First Seeurities who
invested in a fraudulent securities scheme perpetrated
by Leston B. Nay, president of the firln and owner of
02% of its stoek. Nay induced the respondents to in-
vest funds in “eserow” accounts that he represented
would vield a high rate of return. Respondents did so
from 1942 through 1966, with the majority of the trans-
actions oeccurring in the 1950’s. In fact, there were no
escrow accounts as Nay converted respondents’ funds to
his own use immediately upon reeeipt. These trans-
actions were not in the customary form of dealings be-
tween First Securities and its eustomers. The respond-
ents drew their personal checks pavable to Nay or
the bank for his account. No such escrow accounts
were reflected on the books and records of First Seeuri-
ties, and none was shown on its periodie aceounting to
respondents in conneetion with their other investments,
Nor were they included in First Seeurities’ filings with
the Commission or the Exchange.
records, and make sueh reports. a= the Commission by its rules and
regilations may prescribe as neecessarv or appropriate in the publie
wterest or for the protection of investors”  During the period rele-
vant. here, Commixsion Rule 1705, 17 CFRY § 2401745, required
that First Seeurities file an annnal report of its finaneial eondition
that ineluded a certifiente stating “elearly the opinion of the aecount-
ant. with respeet to the finnneial =tatement covered by the eertifiente
and the aeeonnting prineiples and practices rellected therein,”  See
SEC Relense No. 3338 (Nav, 28, 1048), X=17A-5 (h). The rule re-
auired Firnst & i<t 10 ~tate in its certificate, mter afia, “whether
the audit was made in accordance with zenerally aceepted anditing
standards applicable in the eirenmstance<” and provided that noth-
ing in the rle should “he construed (o imply autherity for the
omission of any procedure which independent aeeonntants wonld
ordinarily employ in the course of an andit for the purpose of
expressing the opinions required” by the rule.
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trivance” in contravention of Commission rules. The
words “manipulative or deceptive” used in conjunetion
with “device or contrivance” strongly suggest that § 10
(b) was intended to proscribe knowing or intentional
misconduet, See SEC v. Teras Gulf Sulphur Co., 401 F.
2d 833, 868 (CA2 1968) (Friendly, J., coneurring), cert.
denied sub nom. Kline v. SEC, 304 T, B. 076 (1969);
Loss, Sumary Remarks, 30 Bus, Lawyer 163, 165 (1075).
See also Kohn v. American Metal Climaz, Inc., 458 F. 2d
255, 280 (CA3 1672) (Adams, J., concurring).

In its amicus curiae brief, however, the Commission
contends that nothing in the language “manipulative or
deceptive deviee or contrivance” limits its operation to
knowing or intentional practices.” In support of ita view,
the Commission cites the overall congressional purpose
in the 1933 and 1934 Acts to proteet investors against
false and deceptive practiees that might injure them. See
Affiliated Ute Citizens v. United States, 406 U, 8. st

12 The Commission would not permit recovery upon proof of
negligenee in all enses, In order to harmonize civil liobility under
§10(h) with the express civil remedies rontained in the 1933 and
1934 Acts, the Commission would limit the cireumstances in which
civil Hability could be imposed for negligent vielztion of Rule
10b-5 to situntions in which (i) tha defendint knew or ressonably
could forsee that the plaintiff would rely on his ronduet, (ii) the
plaintiff did in faet a0 rely, and (iii) the smount of the plaintifi's
damages cansed by the defendunt's eonduct was definite and aseer-
tainable. Brief of Amicus Curoe 23-33. The Commission eon-
eludes that the present record does not establish these conditions
sinee it eould not ressonably hoave been forseen that the fnnneial
statements of First, Seeurities would indure respondenia to nvest
in the escrow aceounts, respondents in fact did not rely on Ermnst &
Ernst's audits, and the amount of respondents’ damages was un-
nacertainohle. fd, 33-36, Respondents aceopt the Commission's
hagio analysin of the operative langusge of the statute and rule,
but reject these additionsl requirsments for recovery for negligent
violations.
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151;: Superiniendent of Insurance v. Bankers Life &
Casualty Co., 404 U. 8., at 11-12; J. I. Case Co. v.
Borak, 377 U. 2. 426, 432-433 (1964). See also SEC v.
Capital Gains Research Bureau, inc,, 375 U. 8. 180, 195
(1963). The Commission then reasons that sines the
“effect” upon investors of given eonduct is the same ro-
gerdless of whether the eonduect is negligent or intentional,
Congress must have intended to bar all such practices and
not just those done knowingly or intentionally, The logie
of this effect-oriented spproach would impose liability for
wholly faultless conduct where such conduet results in
harm to investors, a result the Commission would be un-
likely to support. But apart from where ite logic might
lead, the Commission would add a gloss to the operative
language of the statute quite different from its com-
monly ascepted meaning. See, e, g, Addison v, Holly
Hill Fruit Producta, Inc., 322 U, 8, 607, 817-618 (1044)."
The argument simply ignores the use of the words "manip-
ulative” “device” or “contrivance,” terms that make un-
mistakshle & congressional intent to proseribe a type of
conduct quite different from negligence.® TUse of the

% “To let general words draw on seme purpose is one thing, Ta
draw on some unexpressed spirit outside the bounds of the normal
moaning of words i= quite ansther _ . . . After sll, legislation when
not expressed in iechnical terms i= addressed to the common mo of
mmuidhﬂlﬂlkimnndﬂ!tmdmmfn!hthnmnfthcthing,
as the ordinsry man has & right to rely on ordinary words addressed
to him." 22 U. 3, at 617-618. See Frankiurter, Some Refloctions
on the Rending of Statutes, 47 Col. L. Rev. 527, 536-537 (1047).

= Webeter's Intl Dictionsry (2d ed. 1034) definee “device’’ as
“[t1hat which is devised, or formed by design; a contrivance; un
invention; project; scheme; ofien & scheme to deceive; a stratagem;
an artifiee,” and “contrivance” in pertinent part as “[a] thing con-
trived or used In contriving; a scheme, plan, or artifiee.” In turn,
"pomtrive™ in pertinent part s definad as “[t]o devise; to plan; to
plot . . . Tt]o fabrieate . . . design; invent . . . to acheme . _ , "
The Commission also ignores the use of the terms “[t]o uee or
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word “manipulative” iz especially significant. It is and
was virtually & term of art when used in eonnection with
securities markets. It connotes intentional or willful
conduet designed to deceive or defrand investors by con-
trolling or artificially affecting the price of securities.®
In addition to relying upon the Commission's argu-
ment with respect to the operative language of the stat-
ute, respondents contend that since we are dealing with
“remedial legialation,” Tcherepnin v. Knight, 380 U, 8.
332, 336 (1967), it must be construed “ ‘not technically
and restrictively, but flexibly to effectuate its remedial
purposes.’ " Affilinted Ute (itizens v. United States, 406
U. B., at 151, quoting SEC' v, Capital Gains Research
Bureau, supra, at 186. They argue that the “remedial
purposes” of the Acts demand g construetion of § 10 (b)
that embraces negligence as a standard of lisbility, But.
in seeking to accomplish its broad remedial goals, Con-
gress did not adopt uniformally & negligence standard
even a8 to express ¢ivil remedies.  In some cireumstances
and with reapect to certain classes of defendants, Con-
gress did create express lishility predicated upon s failure
to exercise regaonable care, F. g., 1933 Aet § 11 (h)(3)
(B), 48 Stat. 82 as amended 15 U. 8. C. § 77k (b)(3)(B)
{Lisbility of “experts,” such as accountants, for mislead-
ing statements in portions of registration statements for
whieh they ars responsible).®*® But in other situations
good faith is an absolute defenge, 1934 Act § 18, 48 Stat,
857 as amended 15 U, 8. C, § 78r (misleading statements

employ," language that is supportive of the view that Congress
did not intend §10 (b} to embracs negligent eonduct.

A Webster’s Tnt’'l Dictionary, supres, defines “manipulate” as
Y, . . to manage or treat artfully or froudolently; as to wienipadate
secounts . ., . 4. Erchanges. To foree (prices) up or down, as
by matched orders, wash sales, fictitious reports . . . ; to rig.”

#2 Hee p. 21 & o 28, infra.
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in any document filed pursuant to the 1934 Act). And
in still other circumstances Congress created express lis-
bility regardless of the defendant’s fault, 1033 Act §11
(a) (issuer liability for misleading statements in the reg-
istration statement).

It is thus evident that Congress fashioned stand-
ards of fault in the express civil remedies in the
1933 and 1934 Acts on a particularized basis., Ascer-
tainment of congressional intent with respect to the
standard of liability created by a particular section of
the Acts must therefore rest primarily on the language
of that section. Where, as here, we deal with a judi-
ciglly implied liability, the statutory language certainly
is no less important. In view of the language of
§ 10 (b) which so clearly connotes intentional miscon-
duet, and mindful that the language of a statute con-
trols when sufficiently clear in its context, United States
v. Oregon, 360 U, 8. 043, 648 (1061); Packard Mntor
Car Co. v. NLRB, 330 U. 8. 485, 402 (1047), further
inquiry may be unnecessary. We turn now, neverthe-
less, to the legislative history of the 1934 Act to ascertain
whether there is support for the meaning attributed to
§10 (b) by the Commission and respondents,

B

Although the extensive legislative history of the 1934
Act is bereft of any explicit explanation of Congress’
intent, we think the relevant portions of that history
support our conclusion that § 10 (b) was addressed to
practices that involve some element of scienter and can-
not be read to impose ligbility for negligent econduet
alone,

The original version of what would develop into the
1934 Act was contained in identical bills introduced by
Senator Fletcher and Representative Rayburn. 8. 2693,
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73d Cong., 2d Bess. (1634); H. R, 7852, 73d Cong., 2d
Sess, (1034), Section 9 (e) of the bills, from which pres-
ent § 10 (b) evolved, proscribed as unlawful the use of
“any device or contrivance which, or any device or con-
trivanee in & way or manner which the Commission may
by ite rules and regulations find detrimental to the pub-
lie interest or to the proper protection of investors.” The
other subsections of proposed § 9 listed specific practices
that Congress empowered the Commission to regulate
through its rulemaking power. Bee §§0 (a) (short
sale), (b) (“stop-loss order). Soon after the hearinge
on the House bill were held, a substitute bill was intro-
duced in both Houses which ebbreviated and modified
§9 (¢)'s operative language to read “any manipulative
device or contrivance.,"” 8, 3420, 73d Cong., 2d Sess,,
$10(b) (1934); H, R, 8720, 73d Cong,, 2d Sess., 0 (¢)
{1934). Btill a third bill, retaining the Commission's
power to regulate the specific practices enumerated in
the prior bills, and omitting all reference to the Commis-
sion’s authority to preseribe rules coneerning manipula-
tive or deceptive devices in general, was introduced and
passed in the House. H, R. 9323, 73d Cong., 2d Sess.,
§0 (1934). The final language of §10 is & wodified
version of a Senate amendment to this last House bill.
See H. R. Rep. No. 1838 73d Cong., 2d Bess., 32-33
(1934) (Conference Report).

Neither the intended scope of § 10 (b) nor the reasons
for the changes in its operative language are revealed
explicitly in the legislative history of the 1034 Aet, which
deals primarily with other aspects of the legislation.
There iz no indication, however, that § 10 (b) was in-
tended to proseribe conduet not involving scienter, The
extensive hearings that preceded passage of the 1934
Aet touched only briefly on £ 10, and most of the dis-
cussion was devoted to the enumerated devices that the
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Commission i3 empowered to proseribe under § 10 (a).
The most relevant expesition of the provision that was
to hecome §10(b) was by Thomas G, Coreoran, a
spokesman for the drafters. Corcoran indicated:

“Subsection (e) [§90 (¢) of H, R, 7852—later § 10
{h}] says, “Thou shalt not devise any other cunning
deviees.' ...

“Of course subsection (¢) is & catch-all clanze to
prevent manipulative devices. T do not think there
is any objection to that kind of clause, The Com-
mission should have the authority to deal with new
manipulative deviess.”

Hearings on H. R, 7852 and H, R, 8720 hefore the House
C'omm. on Interstate and Foreign Commerce, 73d Cong.,
2d SBess., 115 (1934), This brief explanation of § 10 (b)
by & apokesman for its drafters is significant, The
section was described rightly as a “eateh-all” clause to
enable the Commission “to deal with new manipulative
[or cunning] deviees.” Tt is diffieult to believe that any
lawyer, legislative draftsman, or legislator would use
these words if the intent was to ereate liability for merely
negligent acts or omissions® Netther the legislative
history nor the briefs supporting respondents identify
any usage or authority for construing “manipulative [or
cunning] devices” * to include negligence.

# Hee 21, supra.

M In support of its position the Commission eites statements
by Coreoran in the Benate hearings that “in modern society there
are many things you have to make erimes which are sheer matters
of negligence” and “intent is not necessary for every crime” Hear-
ings on Stock Exchange Practices before the Senate Committee on
Banking and Currency, 73d Cong,, 2d Sess, 5068510 (1034), The
oomment, taken in context, hede no light on the meaning of § 10 (h).
Coreoran'y remarks wers made during s discussion of whether crimi-
nal viclations eould arise under § & (a)(3) of 8. 2493, 73d Cong,, 2d
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The legislative reports do not address the scope of
§ 10 (b) or ita eateh-all funetion directly. In consider-
ing specific manipulative praetices left to Commission
regulation, however, the reports indicate that liability
would not attach absent scienter, supporting the ocon-
clusion that Congress intended no lesser standard under
§ 10 (b). The Senate Report of 8, 3420 discusses gener-

Sewi.,, which in material part was incorporated in § 8 of the 1934 Aot,
15 U.B.C.§78; in the abeemce of specific intent to influence msourity
prices for personal gain. The remarks, moreover, mlmtd-

—mﬂ{l!‘?ﬂ.hﬂibdhhmmn"[thdndm:fmih
soope an act that is not dome with any ulterior motives or pur-
poses, a5 set forth in the act." [d, at 6510. Further, prior to
the pessage of the 1034 Aot, proposed § B was amended to require
wqmﬂuunﬂhhﬂiu for violutions,
with § B (e) of B.2603. Bes H. R.
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ally the various abuses that precipitated the need for the
legislation and the inadequacy of self-regulation by the
stock exchanges. The Report then analyzes the compo-
nent provieions of the statute, but does not parse § 10,
The only specific reference to § 10 is the following:

“In addition to the discretionary and elastic pow-
ers conferred on the administrative authority, effec-
tive regulation must include several elear statutory
provisions reinforeed by penal and eivil sanctions,
aimed at those manipulative and deceptive practices
which have been demonstrated to fulfill no useful
funetion. These sanetions are found in sections 9, 10
and 16" 8. Rep, 792, 73d Cong., 2d Sess.. 6 (1934).

In the portion of the general analysis section of the
Report entitled “Manipulative Practices,” however, there
is & discussion of specific practices that were considered
s0 inimical to the publie interest as to require express
prohibition, such s “wash" sales and “matched"” orders *
and of other practices that might in some cases serve
legitimate purposes, such as stabilization of security
prices and grants of options. Id., at 7-9. These latter
practices were left to regulation by the Commission.
1034 Aet §3 9 (r)(0), (e), 48 Stat, 890, 15 U, 8. C, §§ ™8
(a)(6), (e). Significantly, we think, in the discussion of

= "Waeh™ eules Are trunsactions involving no change in beneficial

ownership, “Matched" orders are orders for the purchase /sale of
security that are enterad with the knowledge that ordeme of sub-
stantinlly the same zise, at mbstnntinlly the same time and price,
have heen or will he enfered by the same or differcot persons for
the sule/purchnse of such securty, Bection 9 (a){1)} of the 1034
Act, 16 U. B. C. §78i (n){1), proseribes wash sales snd marehed
orders when effectunted “[for the purpose of eresting a fnlse or
milading appearanco of active trading in any security registered
on & nationsl securities exchange, or |, . . with respeet to the market
for any such security,” Bee fnre J. A, Latimer & Co, 38 8. E C.
TOO (1858); I'n re Thornton & Co, 28 8. E. 208 (1948).
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this latter category of specified manipulative practices,
there is no indication that any type of criminal or civil
liability s to attach in the absence of scienter. For ex-
ample, in diseussing the potential abuses resulting from
the use of options, the Report indicates that self-regula-
tion by securities exchanges had proved inadequate be-
cause members might deliberately circumvent the rules of
the exchange by employing nonmembers to execute trans-
notions, Id,, at 9. Furthermore, in commenting on the
express civil liabilities provided in the 1934 Aet, the Re-
port explains:
“ ... if an investor has suffered loss by reason of
illicit practices, it is equitable that he should be
allowed to recover damages from the guilty party. . ..
The hill provides that any person who unlaw-
fully manipulates the price of a security, or who
induces transactions in a security by means of false
or misleading statements, or who makes a false or
misleading statement in the report of a corporation,
shall be liable in damages to those who have bought
or sold the seeurity at prices affected by such viola-
tion or statement. In such ease the burden is on the
plaintiff to show the violation or the fact that the
statement was false or misleading, and that he relied
thereon to his damage. The defendant may eseape
liability by showing that the statement was made in
good faith.” Id., at 12-13 (emphasis supplied),
With regard to the specified manipulative practices
considered in the Report, therefore, there is revealed an
overall eongressional inteni to prevent “manipulative
and deceptive practices , . . which fulfill no nseful fune-
tion” and to create private actions for damages stemming
from “illict practices,” where the defendant has not acted
in good faith. The views expressed in the House Report
are consistent with this interpretation. H. Rep. No.
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1383, 73d Cong., 2d Sess., 10-11, 20-21 (1934) (H, R.
9323). There is no indication that Congress intended
anyone to be made liable for misleading conduet or mis-
statement unless he acted other than in good faith. The
cateh-all provision of § 10 (b) should be interpreted no
more broadly.

C

The 1933 and 1934 Acts constitute interrelated com-
pouents of the federal regulatory scheme governing trans-
setions in seourities, See Blue Chip Stamps, 421 U. 8. at
727-730. As the Court indicated in SEC v. National Se-
curities, Ine,, 303 U, 8. 453 (1060), “the interdependence
of the various sections of the securities laws is certainly
& relevant factor in any interpretation of the language
Congress has chosen, , ,."” Recognizing this, respondents
and the Commission contrast § 10 (b) to other sections of
the Acta to support their contention that civil liability may
be imposed upon proof of negligent conduet. We think
they misconceive the significance of the other provisions
of the Acts,

The Commission argues that Congress has been explicit
in requiring willful conduet when that was the standard
of fault intended, citing § 9 of the 1934 Act, 48 Stat. 880,
16 U, 8. C, § 781, which generally proseribes manipulation
of securitios prices, Seetions 0 (a)(1) and (a)(2), for
example, respectively prohibit manipulation of security
prices "“[flor the purpose of ereating & false or misleading
appearance of actual trading in any security . . . or . ..
with respect to the market for any such security,” and
“for the purpose of ineluding the purchase or sale of such
seourity by others.” Bee also §0 (a)(4). Bection 0 (e)
then imposes upon “[a]lny person who willfully partici-
pates in any aet or transaction in violation of" other pro-
visions of §9 civil liability to anyone who purchased or
sold a security at a price affected by the manipulative
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Barchris Construction Corp,, 283 F. Supp. 843, 607-703
(SDNY 1868). The express recognition of a cause of
action premised on negligent behavior in § 11 stands in
sharp contrast to the langusge of § 10 (b), and signifi-
cantly undercuts the Commission's argument.

We also consider it significant that each of the express
eivil remedies in the 1933 Act allowing recovery for negli-
gent conduet, see §§ 11, 12 (2), 15, 15 U.8.C. §§ 77k, 771,
770, are subjeet to significant proeedural restrictions not
applicable under § 10 (b).® Section 11 (e) of the 1933

registration statement was not mislending. §5 11 (h)(3) (A), (),
{5, (ey, Bee, o. p., Feil v. Lessco Dala Processing Equapment
Clorp., 332 F. Supp, 544, 575-383 (EDNY 1071) (underwriters, but
not officer-directors, established their due diligenee defense). Hee
generally R. Jennings & H. Marsh, Securities Regulation 1018-1027
(3d ed. 1072}, and sourves cirnd thorein; Faolk, Civil Liabilities under
the Federal Speurities Acts: The Barchris Case, 66 V. L. Rey, 199
{1969).

' Seetion 12 (2) creates potentinl ecivil Lsbility for a seller of
socurities in fevor of the purchaser for mislending statements or
omissions in connection with the transaction, The eeller o es-
culpated i be proves that be did mot know, or in the exercise of
rensonable eare, eould not have known of the uwntruth or omission.
Bertion 15 of the 1933 Act, s amended by § 208 of Title 17 of the
1034 Act, makos porsonz who “eontrod™ any person lishle under § 11
ar § 12 lable jointly and severally to the same extent as the rontralled
person, unles he “had no kmowledge of or ressonable ground to be-
lieva in the existence of the fasts by reason of which the lisbility of
tha eontrolled person ie alleged to enst.,” 15 TLE.C § T7o. Ses Act
of June &, 1084, Pub. L. No. 201, o, 40, Title 17 § 208, 48 Btat, 008,

® Ench of the provisiona of the 1834 Act that expressly creats
civil liability, sxcept thosn directed to sperifin classes of individusls
surh an direetors, officers, or 109 benoficiul holders of securities, sse
§18{h), 15 1. B, C. § 78p, Foremoat-MeKesson, Inc. v. Provident
Securities Co.,, supra; Kern County Land C'o, v, Oveidental Petro-
lmem Corp., 411 U, B B2 (1973}, containe i state-of-mund some-
thing more than negligeoee, Becfion 9 creatos potential eivil lia-
bility for eny person who "williully participetes” in the manpulation
of seeurities on o national exchange. $8{s), 16 1. B C. § 78i {=).
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Aet, for example, authorizes the court to require a plain-
tiff bringing & suit under § 11, § 12 (2), or § 15 thereof to
post a bond for costs, including attorneys’ fees. Section
13 specifies a statute of limitations of one year from the
time the violation waa or should have been discovered, in
no event to exceed three years from the time of offer or
sale, applieable to actions brought under § 11, § 12 (2),
or §15. These restrictions, significantly, were imposed
by amendments to the 1933 Aect passed as part of the
1034 Act. Prior to amendment § 11 (e) contained no
provision for payment of costs, 48 Stat. 83. Act of
May 27, 1933, Pub. L. No. 22, o. 38, Title I, § 11 (e).
See Act of June 6, 1934, Pub. L, No. 201, c. 404, Title 11
§ 200 (e), 48 Btat. 908. The amendments substantially
shortened the statute of limitations provided by §13.
Compare Pub. L. No, 22, supra, § 13, 48 Btat. 84, with 15
U.8.C. §7Tm. See 10934 Act, § 207, 48 Stat, 908, See
n. 28 attached that the judicially created private
damage remedy under § 10 (b)—which has no eompara-
ble restrictions ™—cannot be extended, consistently with

Beotion 18 creates potentinl civil liahility for misleading statements
filed with the Commission, but provides the defendant with the
defense that “he acted in good faith and had oo knowledge that
such statsment was false or misleading” 15 U, 8. C. § 78, And
§20 wiiubimponullab]n}r upon “rontrolling persons” for violations
Mht}mmrmmmm:ddmdnntwhn seted
in good faith end did not . . . induce the act . . . constituting the
violation. XM 15 U.8 C, §mL ‘ﬂnphunm; the important
ﬂmhﬂmﬂrmmpn&pﬂmﬁaﬂiﬁfa}
of the 1934 Aet, 16 U. 8. C. §14n (a), a8 contraeted with §10 (b}
however, some courts have coneloded thet prool of scienter is
unnecesary n an sction for damages by the shareholder recipients
of & materially mislending proxy stztement against the issner earpo-
rtion. Bes Gerstle v. Gamble-Skogmo, Inr., 4TS F, 2d 1251, 1200
(CA2 1973); Koha v. American Melal Climar, Inc., supra, ot
289-200.

# Bince no statute of fmitations 8 provided for civil sctions
undar § 10 (b}, the law of limitations of the forum state is followed

ﬂ.
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the intent of Congress, to actions premised on negligent
wrongdoing, Such extension would allow causes of
action covered by § 11, § 12 (2), and § 15 to be brought
instead under § 10 (b) and thereby nullify the effective-
ness of the carefully drawn procedural restrietions on
those express actions. Bee, e g., Fisehman v. Raytheon
Manufacturing Co., 188 F. 2d 783, 786-787 (CA2 1051);
SEC v. Texas Gulf Sulphur Co., 401 F. 2d, at 867-868
(Friendly, I., concurring) ; Rosenberg v. Globe Aircraft
Corp., 80 F. Supp. 123, 124 (ED Pa. 1948); 3 L. Losas,
supra, at 1787-1788; R. Jennings & H. Marsh, Securities
Regulation 1070-1074 (3d ed. 1872). We wonld be un-
willing to bring about this result absent substantial sup-
port in the legislative history, and there is none.™

D

We have addressed, to this point, primarily the lan-
guage and history of § 10(b). The Commission eon-

ag in other cases of pudicially imphed remedies. Bee Holmberg v.
Armbrecht, 327 U, 8. 302, 305 (1948}, and cases cited thersin, Al
though it is not slways certain which state statute of limitations
ghould be followed, such stututes of limitations wsuslly are longer
than the period provided under § 18, 3 L. Loss, supra, at 1773-
1774,  As to costs see n. 30 infra,

80 Comgress regarded these restrictions on private daomage netions
ns gignificant. In introducing Title IT of the 1934 Act, Senator
Fletcher indicated that the anmendiment to § 11 (e) of the 1933 Act,
providing for potential payment of ooste, including attorneve’ fees,
"ia the most important [amendment] of all.” 78 Cong. Ree. 8660,
Ume of its purposes was to deter netions broughi solely for their
potential settloment value. See H. Rep. 1838, 73d Cong., 2d Sess.,
42 (1934) (Conference Report); Blue Chip Stemps, supra, at 740-
741, Thizs deterrent iz lacking in the §10 (b) context, in which &
district court’s power to award attornevs' fees ia sharply ecircum-
geribed. Bee Alyeske Pipeline Sertice Co. v, Wildernes: Soriety,
421 U. B. 240 (1975) (“bad faith” requirement}; F. D. Rich Co. v.
Industrial Lumber Co., 417 U. 3. 116, 129 (1874).
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tends, however, that subsections (2) and (3) of Rule
10b—5 are east in language which—if standing alone—
could eneompass both intentional and negligent behavior.
These subsections respectively provide that it is un-
lawful “[t]o make any untrue statement of s material
faet or to omit to state a material fact necessary in order
to make the statements made, in light of the eircum-
stances under which they were made, not misleading . . "
and “to engage in any act, practice, or course of busi-
ness which operates or would cperate a8 a frand or deceit
upon any person. . . ." VYiewed in isolation the lan-
guage of subseetion (2), and arguably that of subsee-
tion (3), could be read as proseribing, respectively, any
type of material misstatement or omission, and any
course of conduct, that has the effect of defrauding in-
vestors, whether the wrongdoing was intentional or not.

We note first that such a reading cannot be harmo-
nized with the administrative history of the rule, a hias-
tory making clear that when the Comunission adopted
the rule it was intended to apply only to activities that
involved scienter.** More importantly, Rule 10b-5 was

1 Apparently the role was o hastily drafted respomse to o situo-
ation clearly involving of intentional misconduct. The Com-
mission's Hegional Administrutor in Boston had reported to the
Director of the Trading and Exchangs Division that the president
of & corporation was telling the other shareholders that the sorpora-
tion wis deing poorly snd purchasmg their shares at the resultsot
depressed prires, when in fact the business was doing exeeptionally
well, The Rule was drafted and approved on the day this report
was received. Bee Conference on Codification of the Federal Be-
eurities Laws, 22 Bus, Law, 783, 822 (1867) (remarks of Milton
Freeman, one of rule's co-drafters): Biue Chip Stawips, sipra, ot
707 (Brackwmvus, J., dissonting), Although adopted pursapnt to
§ 10 (b}, the language of the rule appoars to have been derived in
significant pert from §17 of the 1833 Aet, 15 U. B C. §77q.
E. g, ibid.; S8EC v. Texas Gulf Sulphur Co, 401 F, 2d, at H&7
{Friendly, J., coneurring), There 15 no indication in the adminis-
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adopted pursuant to authority granted the Commission
under §10 (b). The rulemaking power granted to an
administrative ageney charged with the administration
of & federal statute is not the power to make law, Rather,
it is * 'the power to adopt regulations to carry into effect
the will of Congress as expreased by the statute.’” Dizon
v. United States, 381 U, 8, 68, 74 (1965), quoting Man-
hattan Genergl Equipment Co, v. Commissioner, 207
U. 8. 129, 134 (1936). Thus, despite the broad view
of the Rule advanced by the Commission in this case
ita scope eannot execeed the power granted the Com-
mission by Congress under §10 (b), For the ressons
atated sbove, we think the Commission’s original inter-
pretation of Rule 10b-5 wns compelled by the language
and history of § 10 (b) and related sections of the Acta
Bee, e, g., Gerstle v, Gamble-8kogmo, Inc,, 478 F. 2d
1281, 1290 (CA2 1073); Lanza v. Drexel & Co., 479 F,
od 1277, 1304-1306 (CA2 1973); SEC v. Teras Gulf

trativa history of the Rule that any of the subseetions was intended
ta proscribe conduct not involving scienter. [ndeed the Commis-
gion's release issued contemporanecusly with the rule explained:

“The Beeuritics and Exchange Commission today armounced the
adoption of a nile prohibiting fraud by any person in connection
with the purchese of securities. The previously existing roles
againat fraud in the purchese of securities applied only to brokers
und denlers. The new tule closes a loophole in the protections
agningt frand administered by the Commission by prohibiting indi-
viduals or compunies from buying seeurities if they enguge m fruad
in their purchase.” BEC Releaze No. 3230 (May 21, 1942},
That same vear, in its Annual Report, the Commission again statnd
that the purpose of the rule was 1o protect investors against “frand”:

“During the fizeal vear the Commission adopted Rule X-10B-5
sz un additionnl protection to mvestors. The new rule prohibits
fraud by any person in eonneetion with the purchase of seeurities,
while the previously existing roles againet fraud in the purchase of
seourities applied only to brokers and deolers” 8 BEC Ann. Hep.
10 (1942),
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Sulphur Co., supra, at 868; 3 L. Loss, Securitics Regula-
tion 1766 {2d ed. 1961) {concurring opinion); 6 id,, at
3883-3885 (Supp. 1969). When a statute speaks so spe-
cifically in terms of manipulation and deeeption, and of
implementing devices and contrivances—the commoniy
understood terminology of intentional wrongdoing—and
when its history reflects no more expansive intent, we
are gquite unwilling to extend the scope of the statute to

negligent conduct.™

52 As wo find the language and history of § 10 {b) dispositive of
the appropeiate standard of liability, there is no occasion to examine
the additional coneideorations of “palicy,” set forth by the parties,
that may have influenced the lawmnkers in their formulation of the
statute. We do note that the standard urged by respondents would
significantly broaden the class of plaintiffs who may seek to impose
linkility upon aceountanta ond other experte whe perform services or
exprees opinions with respeet to matters under the Acts. Last Term,
in Binwe Chip Stomps, supra, et T47-T48, the Court pertinently
obeerved;

“While much of the development of the luw of deceit hus been the
elimination of artificial barriers ta recovery on just claims, we are not
the first court to express concern that the inexorable brosdening of
the class of plaintiffs who may sue in this ares of the law will ulti-
mately result in more harm than good. In [liremares Corp, v.
Touche, 256 N. Y. 170, 174 N. E. 441 (1631}, Chief Judge Cardozo
obeerved with reepect to ‘n liability in an indeterminate amount for
an indeterminate time to an indeterminato cause’:

“The hagards of a busness conducted on these terme onre so
extreme os to enkindle doubt whether o flaw may not cxjst in the
implication of o duty that exposes to these consequences.’ [Id., at
178180, 174 N. E., ot 444"

This case, on its facts, fllnstrates the extreme rogeh of the standard
urged by respondents, As investors in transsetions imfisted by
Nay, not Firet Securities, they were not foreseeable vsers of the
finaneial etatement=s prepared by Ernst & Frnst,. Respondents con-
ceded that they did not rely on either these financial statements or
Ernst & Ernst's certifieates of opinion. Bee n. &, supra. The class
of perroma oligible to bemefit from soch a standard, though small in
this ease, could be numbered 1n the thousands in other cases. Ae-
ceptance of respondents’ view would extend to new [rontiers tha
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Recognizing that £ 10 {b) and Rule 10b—5 might be held
to require proof of more than negligent misfeasance by
Ernst & Ernst as a precondition to the imposition of
civil liability respondents further contend that the case
should be remanded for trial under whatever standard
is adopted. Throughout the lengthy history of this case
respondents have procesded on a theory of liability
premised on negligence, specifically disclaiming that
Ernst & Ernst had engaged in fraud or intentional mis-
conduet.”® In these circumstances, we think it map-
propriate to remand the action for further proceedings.

The judgment of the Court of Appeals is

Reversed.,

Mgz, JusTice BTEVENS took no part in the consideration
or deeision of this case.

“"hazsards"” of rendering expert sdviee under the Acts, mising serious
policy questions not yet addressad by Congress.
M Hee 503 F. 2d, at 1104, 1119; n_ 5, aupra.
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