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CA9 seems to have overlooked the p0331b1e "nonbinding' effect of

1 5(h) {found in the Appendix at page 7 following page Al34).

That provision made a condition of the umderwriters' duty to perform
the NEXIHXWXXAIX absence of adverse market changes in Foremost

stock between the date of the contract and the date of the HNEX

sale. CA7 consldered only the possible effect of ¥ 7, which allowed
the underwriters to terminate the contract between the date of the
contract and the effective date of the reglsttation statement if
there were adverse changes in the overall market plcture., Since

the registration statement became effective the same date as the
underwriting agreement was signed (and before any distribution),

{ 7 was consldered of no help to RX Provident.

I have not had time to do original research into the law on
this matter, Ei% CA9 HIEXNEX clearly contemplated that such a clause
might mean that the''sale" was not EXXEEXEN effectuated umtil
clesing. 1 would think two questions might b? asked about § 5,
First, X#nd¥ since CA9 would presumably have considered § 5 XX
ENIRUANEN relevant, why did it fallwee to consider the paragraph?
(D1d Provident fail to ralse the matter below?) Second, 1s there
any consedquence to the fact that § 5 was a condition of the under-

writers' performance, while { 7 expressly allowed termination,

(I doubt 1it.)}
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this the Stella-Schenker approach,

: 8-
Reliance retains its role wmder the Stella-Schenker appridéh,

as can be seen by imagining the fellowing four transactions to ocecur
wlthin 6 months--

a 7% purchase

ap 8% purchase

4 67, sale

a 9% sale,

This 7 + 8 - 6 = § sequence would yield liability of 6%. under

the Stella-Schenker interpretation because of Reliance. "At the time
of the [8%] purchase," the stockholder made a matchable transaction
under the statute, XHE All 8% of that amount could be recaptured

in later sales but for Rellanc& Because under Reliance the 6%

sale means that"at the time''cf the 97 sale (which includes 2% of

the Stella "purchase') the stockholder was not & more than 10%

owner, Thus Reliance and the "at the time of XWX , . . sale"
otist Yo e of Tre piride

language have meaning under the Stella-Schenker apprnacaﬁ Note

that in this context umder $rovident, Reliasnce would be irraslevant:

neither the 6% nor the 9% "unleading'' 1is a "sale" because "at the
wal)

time o "purchase“ﬁ\the etockholder wesemet 2 "more than 10%"

owner,

This Stella=Schenker-Reliance approach secems relatiively

straightfofgard. As I mentioned in my original memo, Loss adopts
it. But he does so because he views the "at the time of the
purchase'' XNHENHEE language to be ambivalent and thinks this
interpretation comports with the purposes of the XEK statute, He
does not appear to notice that this Interpretation is necessary
to avold rendering the Reliance interpretation of "at the time of
« « «» 8ale" superfluous,.

OK. That is approach # 1 to a nonsuperfluous comstruction
of RMEXFHEXEEXMNXHEXHEXMHIHX "at the time of . . . sale." IUnder

Ll
that Interpretation both "at the time of the purchase™ and "a t the












T

converts nonstatutory ¥¥X¥ "purchases" within six #¥X¥ months of
the''sale'" inte '"statutory purchases”.l Therefore all 15% of the
liability is capturable. FRHKINHEK

TH N KRR XA R R B RN

Relianceq however, would alsc enter any case where there were
step sales to allow minimization of ¥ 1liability, Thus, in

an XKXEXHEX 11 + 4 - 6 - 9 sequence, liability under Juggernaut

would be 6%. IUnder Provident, of course, it would be 4% and under
Stella-Schenker-Reliance 1t would alsc be 6%.

To hazaed a generalization that I am not sure would prove out

logically in gll cases, the Juggernaut liabilitywould be the same

as Stella-Schenker-Reliance In any case where one made a purchase

after becoming a Provident insider, but would be the same as in
Provident in any case where no purchases were made after becoming
a statutory insdder. Obviously, neither "at the time of the purchase"
nor "at the time of . . , sale" 1s treated as syperfluous.

Before I try to justify Juggernaut on the IHH language of
the statute, let me say why 1t makes some sense as a theoretical
matter., Compare Stockholder Innocent with Stockholder Pernicious,
Innocent engages in a 7 + 8 - 15 sequence, Under the basic theory
of Provident, he 1s a good guy because neither of his EE¥ purchases
was made on the basis of inside XHEBEXKMKEN information., He 1is
therefore entitled to sell his holdings free of 1liability. Permicious
engages In an 11 + 4 - 15 sequence, He 1s a real bum., His 11%
holdings gave him inside information. That put him in a position
toe learn imsidedinformatiocn-indieetinsg that a killing could be made
In the stock., He then rushed out, bought an additional 4% and un-
loaded all of it. He is a pretty low form BXE of life.

Now, does the statute allow us to draw this distijctinﬂ?

e - —vsceod A mmmada P Ll MLt .. ek cccied e mha?d cmmie e cmam b=



to cover any transaction where such beneficial owner was not such

both at the time of the purchase and sale . . . The use of the
word "transaction'" shows that ''purchase and sale' come as a unit
in the statute. HEXEXAXKEKXXKKXXHEE Pernicious proceeded by means
of a nonstatutory purchaee + a statutory purchase + a statutory
sale. The statutorw purchase + the statutory sale constituted
a statutory ''transaction.'" Thus he has realized profit on "any
purchase and sale' while being a beneficial owner '"both at the
time of the purchase and sale." IHEXHEKAKNKEXHXAXNAKXARXEXEAXXXHK
HARKENBXHKE Although the original purchase would not have been
a KMX statutory purchase, the second purchase and the sale are
clearly within the statute. Since the stockholder has acted
on the basis of inside information, we will XEXX get him for all
his sales.

I guess I don!it need to say that the rationale is more
convincing than the attempt to twist it out of the statute. 1 think
this is a rather tortured HAEEKARXW approach.

Let's tv | finally to the #llis-Chalmers approach, The 7th

Circuit has construed KKHK the proviso in the following fashion:
The use of the word 'transaction' in the provish shows that

a purchase/sale and a sale/purchase should be thought of as a

unit. The proviso theeefore should be read to mean '"both at the
ximexafxkhexpuxshagexandxgateyxexxkhexsate purchase/sale, or the
sale/purchase." Thus, when one looks to time, one asks only a
single time question in each case: What was the stockholder before
the initial E;égégetianq The "both" is the first part of a "both

. « o or" construction. Thus there is no second time question

the
in a given case. Under KWE this construction, REXXAHRX "at the
/construction of Reliance
time of . . . sale'/is not XHNEXKXHWN superfluous., Rather, it is

misconceived, unnecessary.

0












It

The reason this point is troubling is demonstrated by Reliance.

problem entirely. But even the commentators who support dual-
transaction analysis can't suggest what that might be,

In Reliance the Court chose to deal with just a portion of the
statute; it now appears that the Court's hands are EXNEK¥EK somewhat
locked by that error. The same thing could happen here. Tf
the Court relies on the proviso when it shouldn't because the dual-
transaction analysis is right, then the €Ase A is controlled by
that approach when the case comes up.

I EKiI¥H think we should rely on the proviso (assuming that
the Court presses on on lts present path)., I don't see what else
the proviso might mean, 1 think Case A should make for liability,
even though KX the statute may primarily be aimed at dual-transaction
abuses, 1 am prepared to write Provident that way--but somebody has .

to tell me what te do about Reliance,
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perceptions simply reflect the realities of corporate life,

It would not be consistent with this perceived distinc-
tion to impose liability on the basis of a purchase made
when the percentage of stock ownership requisite to in-
sider status had not been acquired. To be sure, the
possibility does exist that one who becomes a beneficial
owner by a purchase will sell on the basis of information
attained by virtue of his newly acquired holdings. But
the purchase itself was not one posing dangers that Con-
gress considered intolerable, since it was made when the
purchaser owned no shares or less than the percentage
deemed necessary to make one an insider. Such a pur-
chaser is more analogous to the stockholder owning less
than 10%, and thereby excluded entirely from the opera-
tion of § 16 (b), than to a director or officer whose every
purchase and sale is covered by the statute. While this
reasoning might not compel our construction of the ex-
emptive provision, it explains why Congress may have
seen fit to draw the line it did. Cf. Adler v. Klawans, 267
F. 2d 840, 845 (1959).

C

Section 16 (b)'s scope, of course, is not affected by
whether alternative sanctions might inhibit the abuse of
inside information. But the process of determining what
§ 16 (b) covers, and what it does not, should not obscure
the fact that Congress left some problems of the abuse of
inside information to other remediecs. It was thought,
for example, that § 16 (a)'s publicity requirement *

“Senator Krean. He might not be.”
Hearings on Stock Exchange Practices, supra, at 6556. Tt is also re-
flected in the discussion of the technical flaw in S. 2693, See id.,
at 6555-6556, at 7741-7743; Hearings on H. R. 7852 and H. R. 8720,
supra, at 133.

25 Section 16 (a), 15 U. 8. C. § 78p (a) provides:

“(a) Every person who is directly or indirectly the beneficial
owner of more than 10 per centum of any class of any equity secu-
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by him of a primary or secondary market.” * Section
16 (e) provides an exemption for certain “foreign or
domestic arbitrage transactions.” " They argue simi-
larly that the SEC's Rule 16b-2, 17 CFR § 240.16b-2
(1975), is unnecessary if our construction of § 16 (b) is
correct. Rule 16b-2 exempts from § 16 (b) specified
transactions “in connection with the distribution of a
substantial block of securities.”

4 Section 16 (d), 15 U7, 8, C. § 78p (d), provides:

“(d) The provisions ol subsection (b) of this section shall not
apply to any purchase and sale, or sale and purchase, and the pro-
visions of subsection (¢) of this section shall not apply to any sale,
of an equity security not then or therefore held by him in an in-
vestment account, by a dealer in the ordinary course of his business
and incident fo the establishment or maintenance by him of a pri-
mary or secondary market (otherwise than on a national securities
exchange or an exchange exempted {rom registration under section
78¢ of thix title) for such security. The Commission may, by such
rules and regulations as it deems neccssary or appropriate in the
public interest, define and preseribe terms and conditions with re-
spect to securities held in an investment account and transactions
macle i the ordinary conrse of business and incident to the estab-
lishment or maimtenanee of a primary or secondary market.”
“Dealer™ is defined in § 3 (a) (5) of the Act, 15 U. 8. C. § 78¢ (a) (5).

32 Seetion 16 (e), 15 U. 8. C. § 78p (¢), provides:

“(e) The provisions of this seetion shall not apply to foreign or
domestic arbitrage transactions unless made in econtravention of
stich rules and regulations as the Commission may adopt in order to
carry out the purposes of this section.”

91 Section 16 (b) provides in its final clause that it shall not
cover “any fransaetion or transaetions which the Commission by
rules and regulations may exempt as not comprehended within the
purpose of this subsection.” 15 U. 8. C. §78p (b). Rule 161-2
provides:

“(a) Any transaction of purchase and sale, or sale and purchase,
of a security which is cffected in connection with the distribution of a
substantial block of seeuritios shall be exempt from the provisions
of section 16 (b) of the Act, to the extent specified in this § 240.16b-
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We do not consider these provisions to be inconsistent
with our holding. Nothing on their faces would make
them applicable to one selling the securitics whose pur-
chase made him a beneficial owner. But the exemptions
would be necessary to protect stockholders already quali-
fying as beneficial owners when they purchased ** and

2, as not comprehended within the purpose of said section, upon the
following conditions:

“(1) The person effecting the transaction is engaged in the busi-
ness of distributing securities and is participating in good faith, in
the ordinary course of such business, in the distribution of such
block of sceurities;

“(2) The seeurity involved in the transaction is (i) a part of such
block of securities and is aequired by the person effecting the trans-
action, with a view to the distribution thereof, from the issuer or
other person on whose behalf such securities are being distributed
or from a person who is participating in good faith in the distribu-
tion of such block of securities, or (ii) a security purchased in good
faith by or for the account of the person effecting the transaction
for the purpose of stabilizing the market price of securitics of the
class being distributed or to cover an over-allotment or other short
position created in connection with such distribution; and

“(3) Other persons not within the purview of section 16 (b) of
the Act are participating in the distribution of such block of seeuri-
ties on terms at least as favorable as those on which such person is
participating and to an extent at least equal to the aggregate par-
ticipation of all persons exempted from the provisions of section
16 (b) of the Act by this § 240.16b-2. However, the performance
of the functions of manager of a distributing group and the receipt
of a bona fide payment for performing such functions shall not pre-
clude an exemption which would otherwise be available under this
§ 240.16b-2.

“(b) The exemption of a transaction pursuant to this § 240.16b-2
with respect to the participation thercin of one parfy thereto shall
not render such transaction exempt with respect to participation of
any other party therein unless such other party also mects the
conditions of this § 240.16b-2."

31 The press release accompanying the SEC’s promulgation of
Rule 16b-2 demonstrates this point. It explained: “The new Rule
[16b-2] affords an exemption for certain cases by providing that
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H. R. 8720 to take account of the criticisms that the
bill's drafters thought valid. Hearings on H. R. 7852
and H. R. 8720, supra, at 625, 674. The primary sub-
stantive eriticism directed at § 15 (b) of 5. 2693 was
that 1t did not prevent the use of inside imformation
to reap a short-term profit in a sale-repurchase situa-
tion. See Hearings on Stock Exchange Practices, supra,
at 6557-6558. Criticism was also directed at making
lability for short-term profits turn on ownership “‘as
of record and/or beneficially.” See id., at 6914. H. R.
8720 remedied these perceived shortcomings by provid-
me 1 § 15 (b): “Any profit realized by such beneficial
owner, director, or officer from any purchase and sale or
sale and purchase . . shall mure to and be recoverable
by the issuer.”* The term ‘“such beneficial owner”
drew content from § 15 (a)'s definition of a beneficial
owner as one owning ‘“more than 5 per centum of any
elass” of a registered security

The structure of the clause mmposing hability in the
revised ¥ 15 (b) did not unambiguously retain S. 2693’s
requirement that beneficial ownership precede a pur-
chase-sale sequence. But we cannot assume easily that
Congress mtended to eliminate the requirement in the
revised bill.  The legislative history reveals that the
requirement was made elear in the hearings, yet no com.
plamt was made about 1t

Seee id L al G465-6466  Most of the henrings, therefore, dealt with
other problems

"*The other magor substantive change effected in § 15 (b) by
H R 5720 was the ehmmation of the potential erimmal habihty
The enminal hability aspect of 8 26935 version of § I5 (b) ap-
pears not to have heen disenssed m hearings. 1t may have been
thought, however, that o erimmal case could never be made out
The duliculties of proving the mental elements on whieh ermminul
abnlty turmed had alveady led the dreafters to chimmate those gues-
tons o et evil smts to recover profits. See n. 26, infra.
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draft, however, the exemptive provision was added to
the section.  On this record we are persuaded that the
exemptive provision was imtended to preserve the re-
quirement of benefiecial ownership before the purchase.
Later discussions of § 16 (b) in the hearings are con-
sistent. with this mterpretation.® We hold that, m a
purchasc-sale sequence, a beneficial owner must account
for profits only if he was a beneficial owner “before the
purchase "

20U Nr Peeora. The theary was that the ownership of 5 pereent
ot the stock would practically constitute lim an msider, and by vir-
toe of that posttion he could acquire confidential information whieh
lie might use for his own enrichment by trading in the open market,
amunst the mterests of the general body of the stockholders.  That
w the mamn purpose sought to he served
Hearmgs on Stock Exchange Practices, supra, at 7741 Ferdmand
P('('[]I':I- Wiks l'[]'l_"lh'['] to “"' Hllh('(l"]"”t[l"(‘ {Jf thf‘ H[‘ﬂ\'l“' Cl)]nn"”f‘{'.
on Bunkmg and Curreney that conducted extensive hearings on
stock exclinge operations prior to the enaetment of the Aet. Ile
was also one of the draftzmen of 8 2693, Hearings on H. R 7852
and H. R. 8720 bhefore the House Committee on Inferstate and
Forcign Commeree, 73 Cong., 2d Sess., 83 (1934).

A0y Rehanee Electne Co., 404 U S, 418, the Conrt ulso had
oeepston Lo consider the applieation of the exemplive provision i a
purchase-sale sequenee There Emerson acquired 1329 ol the
shares of Relanee’s predecessor pursuant to o ftender offer and
within =ix tmonths disposed of its holdings 1 two sales of 3249
and D965 . The Court of Appeals for the Eighth Cireant held tha
the purchase, by whieh Fmerson became o beneficial owner, wis
vovered Dy § 16 (L) But at ruded that Emerson was hable for the
profits on only ts first sale, heeanse “ar the time of sule™ of
the 9969, 11 was not a benellew! owner

The Court granted cortiorar on Rehanee’s potinon (o review this
constriaction of “al the time ol sale,” and aflirmed. The con-
struetion of “at the tune of the pnrehase,” however, was not before
thee Conrt, [, ot 420422 Emerson thus remamed  liable for
the 3249 =ale, although 1t would have had no Lability under
our holdmg today  The Court of Appeals for the Seventh Cireurt
has recognized correctly that the construetion of “at the time of ., .
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1v

Additional considerations support our reading of the
legislative history.

A

Section 16 (b) Imposes a strict prophylactic rule with
respect to nsider, short-swing trading. In Kern County
Land Co., 411 U 8., at 595, we noted:

“The statute requires the [statutorily defined] in-
side, short-swing trader to disgorge all profits
realized on all ‘purchases’ and ‘sales’ within the speci-
hed tnne period, without proof of actual abuse of
msider mformation, and without proof of intent to
profit on the basis of such imformation.”

In short, this statute mmposes liability without fault
within its narrowly drawn limits.*

sule” o Rehance Eleetrie o, s superfluons in light of the con-
struetion of “at the tune of the purchase”™ adopted by the Court of
Appeals for the Ninth Ciremt, which we aflitm here.  See Allis-
Chalmers Mg, (o, — F 2d, st — n. 12, But the proeedural
posture o Relionee Eleetre Co. prevented o full eonsideration of
the meanmmg of the exemptive provision.  See bidd. We express no
opimion on the mterpretation of the provision by whieh the Court.
of Appeals for the Seventh Ciemt sought to avod the apparent

superlmty of the “au the time of sale’ language.  Id, at ——,
--—, supra, . 16
# 'Mr o Corcoran You hold the director, irrespeetive

of any mtention or expectiation to sell the seenrty within 6 months
after, beenuse 1t will be absolutely impossible to prove the existence
af such miention or expeetation, and you have to have this erude
rule of thumbh, becanse vou cannot undertake the burden of having
to prove that the direetor mtended, at the time he bought, to get out
an i short swing

‘Senator Gore  You infer the intent from the faef,

‘Mr Coreoran  From the fact

“Nenator Kean  Snppose he got stuek m something else, and he
bl rov o]

"Eootuate 280 continned on o po 10
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It would not be consistent, with this perceived distine-
tion to impose liability on the basis of a purchase made
when the pereentage of stock ownership requisite to n-
sider status had not been acquired, To be sure, the
possibility does exist that one who becomes a beneficial
owner by a purchase will sell on the basis of information
attained by virtue of his newly aequired holdings. But
the purchase itself was not one posing dangers that Con-
gress considered intolerable, since it was made when the
purchaser owned no shares or less than the percentage
deemed neeessary to make one an insider.®®  Such a stock-
holder is more analogous to the stockholder owning less
than 10% at all times, and thereby excluded entirely from
the operation of § 16 (b). than to a director or officer whose
every purchase and sale 1s covered by the statute. While
this reasoning might not compel our construction of the
exemptive provision, it explains why Congress may have

insider as an officer or director.  Whether he 1s a titular director or
uot, he normally 15, as a practical matter of fact, a director
‘Senator Kean.  He mught not be "

Hearmgs on Stock Exchange Practices, supra, at 6556. It 1s also re-
Hoeted in the discussion of the techmeal Aaw m 8. 2603  See .,
at 6555, Hearmgs on H. R 7852 and H. R. 8720, supra. at 133
See also Heanngs on Stoek Exchange Practices, supra, at 7741-7743.

= Phns, aecording to the presumption of the statute, the pur-
chser tid not have aceess to m=de mformabon m making the
purchase, It should he noted further that as o matter of practical-
ties the eruetal pomt e the acqpusttion of seenrities 15 not the tech-
men) porehase,’ but rather the decsion to make an aequisition,
T the ease ol an acquisition of a considerable block of a corpor -
tiom =~ stock, that decwsion may precede rhe “purchase™ by o con-
siclerable period of time A prudent investor will want to nvesti-
gate all avadable mformation ou the corporation  Such an ivestor
also may need  time to finanee the purchase, and may wish to
effectuate purchases without mfuencing the market price  These
realitics emphasize that the aequisition decsion by a benefienal
owner normally will oeenr well m advanee of the event thut s
presimed o afford aeeess to anside information
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would afford indireet protection agamst some potential
mususes of inside mformation.”  Sece Hearings on H. R.
7852 and I1. R. 8720, supra, at 134-135; H. Rep. No.
1383, 73d Cong., 2d Sess., 13 (to accompany H. R, 9323,
73d Cong.. 2d Sess., passed by the House, May 7. 1934,
without the present § 16 (b)),

v
We must still consider briefly Foremost's contention
that the “before the purchase” construction is inconsist-

owner of more than 10 per eentum of any class of any equity secu-
rity (other than an exempted security) which 14 registered pursuant,
to seetion 780 of this title, or who 15 a director or an officer of the
issuer of such seenrity, shall file, at the tune of the registration of
such security on a national securities exchange or hy the effective
date of a registration statement filed pursnant to seetion 787 (g)
of this title, or withm ten days after he becomes such beneficial
awner, director, or officer, a statement with the Commussion (and,
i such security 1 registered on a national seeurities exchange,
also with the exchange) of the amount of all equity securitics of
such 1ssuer of which he s the benefienrnl owner, and within ten days
ufter the close of ench calendar month thereafter, 1if there has been
o change mm snch ownership during such month, shall file with the
Commussion (and 1f such seeunty 1= registered on a national securi-
ties exchange, shall also file wath the exchange), a statement ndi-
eating his ownership at the elose of the calendar month and such
changes m his ownership as have oceurred during such calendar
month

TThe drafters clearly thonght that § 16 (1) would help deter
abuses not covered by § 16 (b)
4 Mr Corcoran.] [S]eetion L5 (a), requires every director, officer,
ar principal holder of any securities hsted on an exchange to file
with the exchange and with the commission a statement of how
urny shares he owns ad to file that statement at the end of each
month to show whether there has been any change in his position
during the month. That 15 to prevent the wsider from takmg ad-
vantage of miormabion 1o sell or buy shares whead of the release of
information to the publie about the eompany.”
Those remarks were addressed to S 2693 Hearings on H. R 7852
md HORS720, wnpra. at 132



74-742--OPINTON
24 FOREMOST-McKESSON ». PROVIDENT SECURITIES

ent with other enactments of Congress and the inter-
pretation of § 16 (b) by the Securitics and Exchange
Cominission

Forenost and amicus Allis-Chalmers Manufacturing
o, point to $8 16 () and 16 (e) of the Act, 15 U, 8. C.
SY78p (d), (e), as congressional actions that would not
have been neeessary unless one selling the sccurities
whose acquisition made him a beneficial owner would be
hable under § 16 (b). Seetion 16 () in part, exempts
from § 16 (b) certan transactions by a sceurities “dealer
i the ordmary eourse of his business and incident to
the estabhishment or maintenance by him of a primary
or secondary market.” "  Section 16 (¢) provides an
exemption for certain “foreign or domestie arbitrage
transactions.” **  They argue similarly that the SIC's
Rule 16Hb-2, 17 CFR §240.16b-2 (1975), 1s unnceessary

“N¥eetion 10 (dy, 15 11 8. C. §78p (d), provides:

“The provisions of subsection (b)) of rhis section shall not
apply to any purchase and sale, or sale and purchase, and the pro-
vistons af subseetion (¢) of this section shall not apply to any sale,
ol an equity seeurity not then or theretofore held by him n an -
vestment aecount, by a dealer in the ordinary course of his husmess
and medent to the establishment or mamtenance by him of a pri-
mary or secondary market (otherwise than on a national secunties
exchange or an exchange exempted from registration under section
78¢ of this title) for such seenrity.  The Comnussion may, by such
rales and regulations as it deems necessary or appropriate m the
publie interest, define and preseribe terins and condithons with re-
speet to securities held m an mvestment account and transactions
made m the ordmary course of business und meident to the estab-
ishment or maintendnee of a primary or secondary market,”
“Dealer” 1= defined m § 3 (00 (5) of the Aet. 15 U.8.C.§ TRe (1) (5).

“Saeetion L6 (e), 1A 18, €. §78p (¢), provides

“The provisions of thi= seetion shall not apply to formgn or
domestie arbitrage fransactions unless made o contravention of

steh rules and reaulations as the Commussion may adopt in arder ta.
enrry aul e porposes of this seetion,”
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if our construetion of § 16 (b) is correct. Rule 16b-2
exempts from § 16 (b) speeified transactions “in connee-
tion with the distribution of a substantial bloeck of
sceurities.”” ™

3 Section 16 (b) provides in its final clause that it shall not
cover “any fransaction or transactions which the Commission by
rules and regnlations may exempt as not comprehended within the
purpose of this subseetion™ 15 17 8 C. §78p (h)  Rule Iﬁ/(‘-?
provides

“(a) Any transaction of purchase and sale, or sale and purchase,
of a security which is effected in econnection with the distribution of a
substantial block of sceurities shall be exempt [rom the provisions
of scetion 16 (b) of the Act, to the extent specified in this § 240.16b-
2, as not comprehended within the purpose of said section, upon the
following conditions:

“(1) The person effeeting the transaction 13 engaged m the busi-
ness of distributing sceunities and is partieipating in good faith, in
the ordinary course of such business, m the distribution of such
block of securities;

“(2) The securily involved in the transaction is (1) a part of such
block of securities and is acquired by the person effecting the trans-
action, with a view to the distribution thereof, from the issuer or
other person on whose behalf such seeurities are heing distributed
or from a person who is partieipating in good faith mn the distribu-
tion of such block of securities, or (1) a security purchased mn good
faith by or for the account of the person effecting the transaction
for the purpose of stabilzing the markef price of sccurities of the
elass heing distributed or to cover an over-allotment or other short
position created m connection with such distribution; and

“(3) Other persons not within the purview of seetion 16 (b) of
the Aet are partieipating in the distribution of sueh block of seeurt-
tics on terms at least as favorable as those on which such person is
participatmg and to an extent at leust equal to the aggregate par-
ticipation of all persons exempted from the provisions of section
16 (b) of the Aet by this § 240.16b-2. However, the performance
of the funetions of manager of a distributing group and the receipt
of a bom fide payment for performmg such funetions shall not pre-
clude an exemption which would otherwise be available under this
§ 240.16b-2

“(h) The exemption of a transuetion pursuant to this § 240.16b-2'
with respeet fo the participation therein of one party thereto shall
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