




THE JUSTICIABILITY OF TIME OF WAR

the nation is in an official time of war. Congress is also given powers to raise,
support, and regulate the armed forces and to regulate commerce with foreign
nations.284 These constitutional delegations give Congress a vital role in the
nation's foreign affairs by cementing congressional authority to find that the
nation is in a time of war and, along with the power to declare war, creating a
role for Congress in the decision that a time of war has ended. With regard to
this latter authority, the Court once stated that "the power which declared the
necessity is the power to declare its cessation, and what the cessation
requires. 28 5  Finally, the Constitution requires the Senate to approve all
treaties, including those that bring an end to wartime.2 6 Thus, the Constitution
grants Congress the power to start a war and presumably to conclude a war as
well.

Under Baker, this textual commitment of the issue of time of war to
287Congress seems to wholly preclude judicial action on the issue. Yet a closer

analysis of Congress's constitutionally delegated war powers casts doubt upon
this conclusion. Article I grants Congress the responsibility for declarations of
war,2

8 yet the precise nature of this power is not clear. Broadly interpreted,
Congress could possess full authority to make binding determinations of when
the nation is in a time of war. On the other hand, this provision could only give
Congress the ability to make a priori determinations that the United States is on
the cusp of war, even though such an extreme position seems an impracticably
narrow interpretation of the constitutional text. If that is the case, though, the
courts would not be denied the ability to determine a time of war because of a
textual commitment.

Even if the broad interpretation that Congress can decide when the nation
is in wartime is correct, the issue of time of war still does not become
nonjusticiable. As the Supreme Court recognized in Bas, all wars are not
created equal.2 89 Declared wars are of a perfect, general type.29 Imperfect
wars can occur when two nations engage in hostilities limited to certain people

284. See id. art. 1, § 8, cl. 3, 12-14 (noting the express powers of Congress).
285. Commercial Trust Co. v. Miller, 262 U.S. 51, 57 (1923).
286. See U.S. CoNsT. art. II, § 2, cl. 2 (requiring the "advice and consent" of the Senate for

treaty ratification).
287. See Baker v. Carr, 369 U.S. 186, 217 (1962) (listing "a textually demonstrable

constitutional commitment of the issue to a coordinate political department" as a reason to find
an issue nonjusticiable).

288. U.S. CONST. art. I, § 8, cl. 11.
289. See Bas v. Tingy, 4 U.S. (4 Dall.) 37, 40 (1800) (noting the distinction between

perfect, general wars and imperfect, limited wars).
290. See id. (defining a general war).
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and places. 29' Regardless, these imperfect, limited wars are still public wars.292

In accordance with this framework, every time Congress uses its Article I
power to declare war, a perfect war results. Yet Bas states that imperfect wars
occur, 293 so another means of starting a war must exist. At this point, it seems
sufficient to note that there is a subset of wars that Congress possesses no
power to declare.294 The Constitution does not textually commit the entirety of
the authority to determine a time of war to Congress.

Finally with respect to Congress's Article I powers, no language in the
Constitution clearly grants the legislative branch the authority to determine that
a time of war has ended. The Supreme Court stated in Commercial Trust Co. v.
Miller2 95 that the power to declare war necessarily implies the power to declare
that war is over.296 This statement, as it relates to the justiciability of the issue
of time of war, suffers from two weaknesses. First, as noted above, the text of
the Constitution only grants Congress the ability to declare perfect wars.297

Thus, by the Court's analysis, this constitutional provision only gives Congress
the power to declare an end to perfect wars. Indeed, the Court in Miller dealt
with World War I, a perfect war formally declared. Second, constitutional

291. See id. (describing a limited war).
292. See id. (noting the public nature of a limited war).
293. See id. at 41 (declaring hostilities between the French and Americans during the XYZ

Affair an imperfect war).
294. This Notedoes not suggest that Congress cannot initiate an imperfect, limited war

through its other Article I powers to raise armies and navies and control their funding. See U.S.
CoNsT. art. 1, § 8 (giving Congress the authority to raise an army and navy and to regulate the
armed forces). Rather, anytime that Congress makes an official declaration of war it creates a
perfect war. And although Congress can instigate an imperfect war, this precise power is not
explicitly committed to it by the text of the Constitution. See id. (granting Congress the
unambiguous power to declare war but not to wage limited war).

295. Commercial Trust Co. v. Miller, 262 U.S. 51 (1923). In Miller, the Court addressed
the issue of whether an official of the executive branch could seize property believed to belong
to an enemy of the United States without a review of that person's enemy status. Id. at 55. The
Trading with the Enemy Act gave the executive branch authority to seize enemy property. Id. at
52-53. The Alien Property Custodian attempted to seize bonds owned by two men after he
determined that one of the owners was a neutral in World War I and the other an enemy. Id. at
54. The bond owners challenged the attempted seizure in court. Id. at 55. The Court noted that
it had previously found that the Trading with the Enemy Act gave the executive branch broad
authority to seize property no matter if a seizure was right or wrong. Id. at 56. The Court also
rejected the owners' argument that they could not be enemies because the war had ended, noting
that the task of marking the end of war belongs to the branch of government that declared that
war. Id. at 57. As a result, the Court allowed the seizure of the property. Id.

296. See id. at 57 ("[T]he power which declared the necessity is the power to declare its
cessation ... ").

297. See supra Part Ili.E (discussing the distinction between perfect and imperfect wars, as
recognized in Bas, and its implications for congressional authority to determine a time of war).
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authority to declare an end to war is not mentioned in the text of the
Constitution but is inferred by the Court.298 Although it seems likely that the
Constitution does grant Congress the ability to determine that a war has ended,
the textual commitment of this issue to the legislative branch is indeterminate.

As a result, the Constitution contains a textually demonstrable
constitutional commitment of the declaration of perfect wars to Congress. Yet
such a textual commitment to Congress of either the power to declare imperfect
wars or to find that war has ended is not well established. Thus, the issue of
whether a perfect war has begun would be a nonjusticiable issue for the
judiciary under Article I and the textual commitment prong of Baker, but
Article I does not so obviously preclude judicial review of other issues related
to a determination of a time of war.

2. The Power of the Executive Branch

Next, this Note considers whether Article II prevents courts from
addressing the issue of time of war. The President receives the title of
Commander in Chief from this part of the Constitution.299 He also possesses
the power to enter into treaties "with the Advice and Consent of the Senate ' 3

0

and to receive and appoint ambassadors and public ministers.30 These are the
only constitutional provisions giving the President a role in the military or the
foreign affairs of the nation.30 2 Clearly the Constitution does not allow the
President to declare war as explicitly as it permits Congress to do so. 30 3 Justice
White noted that "'textually demonstrable constitutional commitments' ... are
few if any. ... The courts therefore are usually left to infer the presence of a
political question from the text and structure of the Constitution." 3

0
4 Many of

the cases discussed above make clear that courts infer a presidential authority to
determine whether a time of war exists based on the President's role as

298. See Commercial Trust, 262 U.S. at 57 (stating that the power to declare war is the
power to find that it has ended).

299. See U.S. CONST. art. 11, § 2, cl. I (describing the principal powers of the President).
300. Id. art. 11, § 2, cl. 2.
301. See id. art. II, § 2, cl. 2 & § 3, cl. I (outlining the President's duties regarding

ambassadors).
302. See U.S. CoNsT. art. If (listing no other presidential powers over the military or

foreign affairs).
303. See supra Part IV.A. I (discussing Congress's authority to declare war and decide that

wartime had ended).
304. Nixon v. United States, 506 U.S. 224, 240 (1993) (White, J., concurring) (citing

Baker v. Carr, 369 U.S. 186, 217 (1962)).

1369



61 WASH. & LEE L. REV. 1327 (2004)

Commander in Chief.30 5 Yet courts do not agree on whether this inference
precludes judicial review of the subject.306

The textual commitment to the executive branch of the power to determine
the issue of time of war is not entirely clear. First, the text only states that the
President is Commander in Chief, can make treaties, and is to receive and
appoint ambassadors and public minister.3 7 Although courts consistently hold
that through these powers the President can determine whether the nation is in
wartime, 08 the "textually demonstrable constitutional commitment" mentioned
in Baker3°9 does not leap out of the Constitution. Secondly, the powers that
come with the role of Commander in Chief seem more concerned with waging
war than with making technical determinations about whether a state of war
exists. Courts often find that the President's war powers permit him to
prosecute war in nearly any manner he sees fit. 310 The President's authority to
conduct the armed forces in war seems quite congruous with the title
Commander in Chief. Yet waging war is separate from characterizing the legal
status of hostilities. Although the President enjoys the power to determine
whether a time of war exists, the text of the Constitution does not clearly
commit this authority to him alone. Article II itself does not make the issue of
time of war nonjusticiable.

In conclusion, under the textually demonstrable constitutional commitment
analysis of Baker, courts cannot declare that the United States has entered into
a perfect war.31 ' Remaining issues related to the determination of time of war
arguably remain justiciable. As seen below, however, this does not mean that
the judicial branch can freely broach the subject.

305. See supra Parts I.B & III.A (discussing the constitutionally prescribed ability of the
political departments to make binding determinations on whether a time of war exists).

306. See supra Part I (analyzing cases that present arguments for and against the
justiciability of the issue of time of war).

307. See U.S. CONST. art. II, § 2, cl. 1-2 & § 3, cl. I (establishing the foreign affairs power
of the President).

308. See supra Parts 11.B & iII.A (discussing cases that defer to presidential determinations
of time of war).

309. Baker v. Carr, 369 U.S. 186, 217 (1962).
310. See supra notes 15-16 and accompanying text (describing measures taken by the

executive branch under its war powers).
311. Although perfect wars are rare, that legal concept remains relevant today. See supra

note 267 (discussing the possibility that a perfect war could still occur).
312. See infra Part IV.B-E (discussing remaining justiciability concerns that a court must

weigh when deciding whether the issue of time of war presents ajusticiable question).
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B. Lack of Judicial Standards

Several cases discussed above found that the issue of time of war was
nonjusticiable because of an absence of adequate judicial standards.313 In
Baker, the Supreme Court stated that "a lack of judicially discoverable and
manageable standards for resolving" an issue would make that issue
inappropriate for judicial consideration.3 4 In dicta, the Court in Baker noted
that a "lack of judicially discoverable standards ... may impel reference to the
political departments' determination of dates of hostilities' beginning and
ending.3 15  As this statement suggests, whether courts possess sufficient
standards to decide the issue of time of war remains unclear.

Part III of this Note discussed in detail a number of standards that courts
have used to determine whether a time of war exists.31 6 Those standards
include political determinations, statutory context, the existence of hostilities,
totality of the circumstances, and the distinction between general and limited
wars.31 7 Courts employ these standards, particularly statutory context and the
existence of hostilities, with great regularity.3 8 Thus, courts have a number of
alternative judicial standards at their disposal to determine whether a time of
war exists. Yet the mere presence of standards does not wholly satisfy the lack
of judicial standards prong of the Baker analysis.

The adequacy of these standards must also be considered. If a standard
does not adequately resolve the issue, then it does not satisfy the Baker test.31 9

Here the standards must adequately determine whether the nation is in a state of
war. The issue is perhaps better framed as whether a standard is capable of
fully comprehending all the incidents of war necessary for a conclusion that a
time of war exists.

Certainly the political determination standard satisfies this test because of
its binary nature-the political branches have either proclaimed that a time of
war exists or they have not. Yet, the political determination standard largely
precludes judicial review of the issue of time of war, except in cases of

313. See supra Part lI.A (outlining Supreme Court decisions that found the issue of time of
war nonjusticiable because of a lack of adequate standards).

314. Baker v. Carr, 369 U.S. 186, 217 (1962).
315. Id. at 214 (citing The Protector, discussed in Part I.A, supra).
316. See supra Part I1I (outlining the standards courts use to decide whether the nation is in

a time of war).
317. See supra Part 111 (noting how courts determine a time of war).
318. See supra Part III.B-C (discussing cases that employed the statutory context and

existence of hostilities standards).
319. See Baker, 369 U.S. at 217 (stating that judicial standards must be able to resolve the

issue).
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conflicting political pronouncements, as in Anderson.320  This standard,
although adequate to satisfy the judicial standards prong of Baker, does not
advance the justiciability of the issue because it calls on the judiciary to parrot
the political departments' decisions.32'

The four fact-sensitive standards discussed above-statutory context,
existence of hostilities, totality of the circumstances, and distinction between
general and limited war 322--do not allow a court to make a decision with ease.
All of these standards require a court to surmise all the facts for and against a
conclusion that a time of war exists. As an example, the existence of hostilities
standard looks at all evidence of combat between American troops and the
nation's enemies 323 to decide whether hostilities rise to the level of war.324 Yet
the standard does not establish the necessary level of hostilities for a conclusion
that war exists. Also, a domestic court sits in a far inferior position than either
political branch to review all incidents of conflict involving the United States
military abroad.

In order to appraise how adequately these fact-sensitive standards can
address the factual complexities inherent in a determination of time of war, this
Note considers these standards from the two ends of the factual spectrum:
those cases with overwhelming evidence that wartime exists and those cases
with very limited facts relevant to the question of time of war. Both extremes
present factual scenarios in which the fact-sensitive standards adequately
resolve the issue of time of war. In actuality, these two classes of cases might
overlap and thus permit the conclusion that the fact-sensitive standards always
provide courts with adequate tools to decide the issue of time of war.325

Theoretically, however, these two divisions are mutually exclusive and require
separate consideration of how far they might extend.

320. See supra Part III.A (discussing Anderson and the standard the Court applied).
321. The judicial branch has no room for maneuverability except in cases like Anderson,

where a court faces multiple political pronouncements and can select one.
322. See supra Part 1II.B-E (detailing the fact-sensitive standards for a time of war that

courts use).
323. Although enemies of the United States are typically foreign nations, both the Civil

War and the War on Terror raise the possibility of combat between American forces and other
actors.

324. See supra Part IIL.C (outlining cases that employed the existence of hostilities
standard).

325. This seems unlikely, since certain levels of combat do not permit easy classification as
war and yet rise beyond the capabilities of most courts. Consider, for example, a series of
covert operations by American forces around the globe. Unlike the Civil War or the Vietnam
War, this is not obviously a war. Additionally, a court trying to decide whether these operations
constituted a war would likely confront incomplete evidence and suspicions of greater American
involvement as a result of the operations' covert nature.
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As courts have noted with reference to the wars in Korea, Vietnam, and
Iraq, certain facts allow easy determinations that a war exists.326 Other
undeclared wars, such as the Civil War, also permit ready classification as
times of war. When the United States military attacks another country,
mobilizes large numbers of American troops, and suffers heavy casualties, even
the lowest court can take judicial notice that a war is raging outside its walls.
Thus, the four fact-sensitive standards may adequately determine that the nation
has entered a time of war when hostilities are so great as to make the conclusion
obvious.

The statutory context, existence of hostilities, totality of the circumstances,
and the distinction between general and limited war standards are less equipped
to determine when the nation has entered a more circumscribed war or when a
time of war has ended. As cases above have discussed, even the most massive
wars often come to indeterminate, prolonged conclusions.327 Thus, these
standards that rely, at least in part, on courts to examine the incidents of war are
not well suited to the complexity and ambiguity of the end of war. This same
reason also suggests that these standards do not adequately aid a court in its
determination that a limited, factually ambiguous war has begun. In close
cases, the facts relevant to a decision on whether wartime exists must fall
within the ability of courts to evaluate evidence.32

' These four standards,
therefore, are only useful to resolve the issue of wartime when the conclusion
that a war exists is obvious or when the relevant facts are so limited as to
warrant judicial consideration.329

Thus, the political determination standard seems to resolve the issue of
time of war most sufficiently. This standard applies equally well to all of the
varied sizes and complexities of war. In effect, however, the political
determination standard does not grant the judiciary the power to decide the
issue, except in cases of conflicting political proclamations, as seen in
Anderson.330 The other standards discussed above rely on courts to make

326. See supra notes 31, 132-53,242-56, and accompanying text (discussing cases which
found the fact of war obvious in Korea, Vietnam, and Iraq).

327. See supra note 223 (containing cases that found that a time of war continued in World
War I and World War II despite the cessation of hostilities).

328. Although courts routinely decide close cases on the basis of massive, unwieldy
evidentiary records, the prudential concerns regarding the justiciability of time of war weigh in
favor ofjudicial reluctance to consider factual scenarios better left to the political branches for
classification.

329. Of course, courts can still employ one of these four standards when it is implicated by
a statute or contract.

330. See supra Part IllI.A (discussing the Anderson opinion and the Supreme Court's
choice between alternative political determinations of when the Civil War ended).
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factual determinations that often lie beyond the capacity of the judiciary. In
cases with overwhelming evidence that the nation is in wartime, such as the
Civil War or the Vietnam War, courts possess the ability to apply standards like
the existence of hostilities or the totality of the circumstances. Yet in situations
that involve remote battles or indefinite levels of combat, these fact-sensitive
standards do not provide the judiciary with a sufficiently adequate standard to
address the question of time of war.

C. Adherence to a Prior Political Decision

In Ludecke, the Supreme Court stated that courts should not address the
issue of time of war because of the need for deference to a prior political
resolution of the matter.331 Indeed, the Court in Baker identified."an unusual
need for unquestioning adherence to a political decision already made" as a
reason to find an issue nonjusticiable.332 In fact, the Court often identifies
foreign affairs, especially war, as requiring judicial deference.333 Yet the Court
noted in Baker that not every case involving foreign affairs requires judicial
deference.334

As the issue of time of war relates more to the conduct of war or
intergovernmental relations, the justiciability of that issue becomes less likely.
If a judicial determination that a time of war had ended would alter the United
States' relationship with other nations, then the unusual need for adherence to a
prior political determination becomes obvious based on overreaching
consequences. Likewise, a determination that the country was not at war that
somehow affected the President's ability to wage war would also lie beyond the
proper scope of judicial power.

Still, the Supreme Court has recognized that the judiciary has at least some
role in wartime when government action threatens individual rights. In Hamdi
v. Rumsfeld,335 a plurality of the Court identified a tension between the

331. See supra notes 86-105 and accompanying text (discussing the analysis of the
justiciability of the issue of time of war in Ludecke).

332. Baker v. Carr, 369 U.S. 186, 217 (1962).
333. See Gilligan v. Morgan, 413 U.S. 1, 10 (1973) (finding that "professional military

judgments are subject always to civilian control of the Legislative and Executive Branches");
County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 250 (1985) (stating that an "'unusual
need' arises most of the time, if not always, in the area of foreign affairs" (citing Baker v. Carr,
369 U.S. 186,211-13 (1962))).

334. See Baker, 369 U.S. at 211 ("[l]t is error to suppose that every case or controversy
which touches foreign relations lies beyond judicial cognizance.").

335. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004). In Hamdi, the Supreme Court reviewed
the Fourth Circuit's determination that the President could detain an American citizen for the
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governmental autonomy necessary to pursue effectively a goal and the judicial
process a citizen is due when he is deprived of a constitutional right.336 Justice
O'Connor wrote for the plurality "that core strategic matters of warmaking
belong in the hands of those who are best positioned and most politically
accountable for making them. 33  Yet she wrote that Hamdi's interest in the
case "is the most elemental of liberty interests-the interest in being free from
physical detention by one's own government. 338 The plurality applied the
balancing test to these competing interests, "weighing 'the private interests that
will be affected by the official action' against the Government's asserted
interest, 'including the function involved' and the burdens the Government
would face in providing greater process. 3 39 The Court held that, although the
President requires great autonomy during wartime, the government must
provide at least some judicial review of the detention of a citizen.3"° The
Supreme Court recognizes that government exigencies must be balanced
against individual rights, even during time of war.

As the issue of time of war presents greater significance for individual
rights and less significance for the conduct of war and intergovernmental
relations, the issue moves toward justiciability. Courts consistently decide
whether the nation is at war for the purposes of contracts. 34' Although a court
in such a case renders a decision on matters of vast significance, the decision
itself only affects a narrow group of individuals and does not interfere with

duration of the War on Terror and without any judicial process. Id. at 2635. Yaser Esam
Hamdi, born an American citizen in Louisiana, moved to Saudi Arabia as a child and later to
Afghanistan. Id. The American military arrested him in Afghanistan in 2001. Id. at 2635-36.
The government classified him as an "enemy combatant" and detained him in the United States
"without formal charges or proceedings." Id. at 2636. A plurality of the Court noted the
President's authority to successfully prosecute war under the congressional Authorization of
Military Force for the War on Terror permitted him to detain individuals for the duration of the
conflict. Id. at 2640. But the plurality also found that, if the government's enemy combatant
argument was followed to its logical extreme, Hamdi could receive an effective life sentence
without any judicial process. Id. at 2641. The Court decided that a detained American citizen
was entitled to challenge his enemy combatant status. Id. at 2648. A detained citizen "must
receive notice of the factual basis for his classification, and a fair opportunity to rebut the
Government's factual assertions before a neutral decisionmaker." Id.

336. Id. at 2646.
337. Id. at 2647.
338. Id. at 2646.
339. Id. (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).
340. Id. at 2635; see also Rasul v. Bush, 124 S. Ct. 2686,2699 (2004) (finding that federal

courts have jurisdiction over non-American citizens detained in Guantanamo Bay during the
War on Terror).

341. See supra Part III.C (containing cases in which courts employed the existence of
hostilities standard to decide whether the United States was in a time of war on a precise date).
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foreign affairs. Thus, a court could comfortably determine the issue of time of
war using the fact-sensitive standards when the impact of that decision would
be limited in scope and wholly domestic.

The issue becomes more complicated in cases of both foreign and
domestic concern. Baker instructs courts in such hard cases to employ "a
discriminating analysis" to the historical treatment of the issue by the courts, the
practicability of judicial action, and "possible consequences of judicial
action. 3 42 The result of such analysis is not clear without consideration of the
precise facts of a case. Yet the nature of war should make a court reluctant to
dismiss a prior political determination of time of war.

As a result, the need for adherence to previous political decisions prevents
the judiciary from addressing time of war when that issue implicates the
conduct of war or intergovernmental relations. A court should be able to make
a determination on the issue, however, when the case wholly or
overwhelmingly involves individual rights. Also, it should be noted that the
need for adherence to a prior political determination only exists when either the
President or Congress makes such a determination.

D. Respect Due Coordinate Branches of Government

The opinion in New York Life suggested that courts should defer to
political determinations of the issue of time of war because the judiciary,
lacking the power to "declare war or make peace," could not make such a
determination and at the same time respect presidential and congressional
authority. 343 In Baker, the Court stated that "the impossibility of a court's
undertaking independent resolution [of an issue] without expressing lack of the
respect due coordinate branches of government" would make that issue
nonjusticiable. 34 In a subsequent case, the Court noted the limitations of this
characteristic of political questions and found that mere lack of respect does not
create a political question when a court addresses a matter appropriately within
its purview, such as constitutionality. 345 Thus, to determine whether the respect
due coordinate branches of government prong of Baker makes the issue of time
of war nonjusticiable, a court must go through the justiciability analysis

342. Baker v. Carr, 369 U.S. 186, 211-12 (1962).
343. See supra notes 106-19 and accompanying text (discussing the Tenth Circuit's

analysis of the justiciability of time of war in New York Life).
344. Baker, 369 U.S. at 217.
345. See United States v. Munoz-Flores, 495 U.S. 385, 390-91 (1990) (rejecting lack of

respect alone as being a touchstone for nonjusticiability).
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discussed above to determine whether the issue is properly within its
province.346

E. Summary

The textual commitment in the Constitution of the power to declare war to
Congress prevents courts from deciding that the nation has entered a perfect
war. 34 7 On remaining questions related to a time of war, only the political
determination standard fully addresses the issue adequately because it can
account for all varieties of hostilities, yet this standard does not afford the
judiciary much authority on the question of time of war.3 4 Other standards can
also effectively evaluate the factual incidents of war, most easily in obvious
cases.3 49 Finally, there is an unusual need for courts to defer to political
decisions on a time of war when a case presents implications for the conduct of
war or intergovernmental relations."0 Courts, therefore, are left with the ability
to decide: (1) wartime cases generally, using the relatively impotent political
determination standard; (2) cases of limited foreign implication and in which
the existence of a war is so obvious that a court could take judicial notice of it,
using fact-sensitive standards; and (3) cases of limited foreign implication and
limited factual complexity, using fact-sensitive standards."'

V. Proposals for Future Treatment of Time of War

Although the first two categories of cases present situations in which the
question of time of war is justiciable, they leave a great number of situations

346. See supra Part IV.A-C (outlining the justiciability analysis of time of war as it relates
to the constitutional commitment of the issue to the political branches, the lack of adequate
judicial standards for resolving the issue, and the need for adherence to a prior political
decision).

347. See supra Part lV.A (discussing the commitment of the power to declare a perfect war
to Congress).

348. See supra Part IV.B (stating that the political determination standard only permits
courts to parrot prior political determinations),

349. See supra Part IV.B (discussing the ability of different standards for a time of war to
comprehend the factual complexities of the issue of wartime).

350. See supra Part [V.C (stating that the foreign affairs implications of a case can
necessitate judicial deference to the political branches).

351. As noted above, courts are free to use any other standard for a time of war that a
statute or contract implicates.
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beyond the scope of judicial review.352 The third category points courts in the
direction of circumstances that might make the issue of wartime justiciable, yet
this category requires a court to make two difficult determinations: that a case
involves sufficiently limited facts and sufficiently limited implications for
foreign affairs. 3 Generally speaking, however, the same reasons that prevent a
court from deciding all questions of time of war-textual commitment of the
issue to other branches, lack of adequate judicial standards, and the need for
deference to other branches-also prevent a court from determining whether a
particular situation is sufficiently limited. Just as courts cannot decide whether
combat in an isolated comer of the world rises to the level of war, courts cannot
conclude that such combat falls into the narrow class of cases limited enough
for judicial review. Consequently, this third category of cases does not afford
the judiciary the ability to decide the issue of time of war when courts are
required to evaluate the level of factual and foreign relations complexity
involved in a particular set of hostilities.

Courts can resolve the question of whether a case poses sufficiently
limited facts and foreign affairs implications, however, based on the nature of
the individual parties rather than the nature of the hostilities. Although a court
cannot adequately understand all the incidents of a remote war, a court can
determine the relevant facts and the possible implications presented by the
parties of a particular case. Such a situation occurred in United States ex rel.
Viscardi v. MacDonald,354 in which a federal district court considered whether
an individual person was in a time of war.355 In this case the Navy was allowed
to recall a person to active duty only "in time of war or national emergency." 356

352. See supra Part IV.E (discussing the areas where a court can decide a time of war).
353. See supra Part IV.E (noting the role of courts in determining time of war in cases

implicating individual rights).
354. United States ex rel. Viscardi v. MacDonald, 265 F. 695 (E.D.N.Y. 1920). In

Viscardi, the district court addressed the issue of whether the defendant could be tried by court-
martial. Id. at 696. During World War I, the defendant was charged with attempting "to bribe a
chief boatswain's mate in the navy" while the defendant was on active duty in the Navy. Id. at
698. The defendant was detained on a charge of bribery but then was released from active duty
with the equivalent of an honorable discharge in July 1919. Id. at 696. Case law and a written
opinion of the Attorney General made clear that a person could not be tried by court-martial
after being released from active duty. Id. at 697-98. Thus the defendant could only be tried by
court-martial if he was brought back into active duty. Id. at 698. The district court noted that a
person could only be called back into active duty "in time of war or of national emergency." Id.
at 699. The court decided that, although the nation was still technically at war in 1919, the time
of war with respect to the defendant had terminated upon his release from active duty. Id. at
698. The court concluded that the defendant could not be tried by court-martial. Id. at 699.

355. See id. at 698 (stating that the time of war, as it concerned a particular person, had
ended).

356. Id. at 696.
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The defendant in Viscardi had been released from active duty in World War I
in July 1919.357 The court found that he had received his discharge because the
war necessity that required his service had ended. 358 Although the court noted
that the United States was still officially in a time of war, it decided that the
time of war with respect to the defendant had come to an end. 59 The district
court stated that the statute under which the defendant originally enlisted in the
Navy, which limited his enlistment to four years, compelled this conclusion.360
If the time of war extended indefinitely, the defendant could conceivably be
recalled to active duty for an indefinite period as well. 36

1 As a result, the
Viscardi court stated that a time of war would not exist with respect to the
defendant unless a new emergency required a new time of war.362

The Viscardi opinion offers an additional lens through which to view a
time of war. The court focused on wartime in terms of hostilities,363 much as
other courts have.364 This district court added the further consideration that
once a man has been removed from the combat that creates a time of war, that
time of war ceases as far as that man is concerned. 65 Significantly, the court in
Viscardi did not attempt to address the issue of whether the United States
remained in a time of war. Instead the court addressed the role of the
individual defendant within that war,a6 thus necessarily limiting the
implications of the case.

This individual determination of the issue of time of war largely accounts
for the shortcomings of the other fact-sensitive standards.367 Although an

357. See id. (noting the date of the defendant's release from active duty).
358. See id. at 698 (discussing why the defendant had been discharged from the Navy).
359. See id. (ruling that an individual's time of war can terminate upon military discharge).
360. See id. at 696-98 (interpreting the terms of the enlistment statute applicable to the

defendant).
361. See id. (stating that the court had to conclude that the time of war had expired with

respect to the defendant, so as to make the laws under which he enlisted capable of use).
362. See id. (discussing the circumstances under which the defendant could be subject to a

new time of war).
363. See id. (stating that a new time of war with regard to the defendant could come about

with a new national emergency).
364. See supra Part III.C-D (discussing the existence of hostilities standard and the totality

of the circumstances standard, respectively).
365. See Viscardi, 265 F. at 698 (stating that the defendant's release from active duty

ended the time of war with respect to him and that a time of war would not exist for him without
a new emergency).

366. See id. ("[I]t should be held that the 'time of war' with respect to the relator was
terminated by his release from active duty with the equivalent of an honorable discharge . ").

367. See supra Part IV.B (stating that fact-sensitive standards often cannot adequately
apprise the factual complexities of hostilities).
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individual determination still requires a court to address some facts of a larger
war, its narrow focus on the situation of a particular individual can bring the
issue within the capabilities of a court. As a result, individual determinations
provide the judiciary with a useful tool to address the issue of whether the
nation is in a time of war.

Certainly not all individual cases present sufficiently limited facts and
foreign affairs implications as to permit judicial determination of the question
of time of war. One can imagine cases of such complexity or significance that
courts properly should defer to the political departments.368 Yet the Supreme
Court has recently demonstrated a willingness to permit courts to decide issues
incident to times of war when exercise of judicial power is provident. 369 This
Note now offers possible means by which courts can decide whether the facts
and implications of a particular case are so narrow as to make the issue of time
of war justiciable.

A. Totality of the Circumstances

The largest source of uncertainty is what size and scope of hostilities a
court can address with adequate standards and with sufficient deference to prior
political decisions. As a conflict increases in size, standards become more
inadequate and the level of deference intensifies. Thus the issue becomes how
large a conflict a court can address.370 A list of factors to be considered could
inform a court's determination of whether hostilities are too large to present a
justiciable question.

With regard to conflict in general, offensive attacks by American troops,
institution of a draft, rationing of goods, and political proclamations all could
evidence a situation beyond the proper scope of judicial authority. Smaller
conflicts might still be nonjusticiable if they involved treaties, American troops
abroad, or foreign policy. A standard for justiciability could state that any one
or a combination of these factors would preclude judicial review.

368. See, e.g., supra note 328 (discussing the factual complexities of a covert war).
369. See supra notes 335-40 and accompanying text (discussing the application of a

balancing test by a plurality of the Court in Hamdi to the issue of whether an American citizen
could challenge his detention as an enemy combatant during the War on Terror in a judicial
proceeding).

370. This subpart of the Note addresses solely those cases that are not so large as to rise
obviously to the level of time of war. As a result, this subpart attempts to identify criteria courts
can use to decide that the facts of a case are sufficiently limited to fall within their capabilities of
review.
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Additionally, the facts of a particular case might make the question of time
of war nonjusticiable. For instance, if a case involved a citizen of a nation
engaged in combat with the United States or a contract with parties from a
nation engaged in hostilities with American forces, or if a case had the potential
to affect foreign affairs, courts would pass on the case as nonjusticiable. Each
of these proposed factual scenarios seeks to identify characteristics of hostilities
that go beyond the scope of prudent judicial review.171

B. Constitutional Necessity

Courts could also consider the constitutional imperative of the underlying
issue in a case when deciding whether a time of war is justiciable. As the
Supreme Court noted, the judiciary shows no disrespect to the other branches
when it takes on issues that implicate constitutional interpretation.372 When
viewed from a distance, the issue of justiciability is seen as part of the larger
topic of separation of powers and checks and balances. Thus, when a case
involves foreign affairs or war, the political branches' primacy in these areas
requires the judicial branch to adopt a largely deferential posture. When such a
case raises matters of constitutional rights or interpretation, however, the
judiciary's role becomes more prominent.

A standard ofjusticiability that considers the constitutional necessity of a
case addresses this phenomenon. As the constitutional implications of a case
surpass the foreign affairs concerns, the role of the courts begins to displace the
role of the political branches. For example, consider the detention of suspected
terrorists within the United States as part of the War on Terror. a73 If these
detentions continued indefinitely and the War on Terror had all but officially
ended, the constitutional rights of the detainees might eventually outweigh the
reasons for judicial deference to the political determination that a time of war
existed. A balancing test between constitutional necessity and the need for

371. As a reminder, this Note evaluated the adequacy of the fact-sensitive standards for the
two classes of cases at the opposite ends of the spectrum of factual complexity. See supra notes
325-30 and accompanying text (dividing cases into a category of obvious wars and a category
of situations with facts narrow enough for judicial resolution). Although these two classes
might possibly converge and overlap, theoretically they remain distinct. A court making the
determination of whether it possesses standards adequate for the facts of a particular case should
decide whether those facts fall into either of these two categories.

372. See United States v. Munoz-Flores, 495 U.S. 385, 390-91 (1990) (finding that the
Court was free to address the constitutionality of a statute despite the government's "lack of
respect" argument).

373. See supra note 34 and accompanying text (discussing the government's detention of
American citizens designated enemy combatants).
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judicial deference recognizes the fact that some foreign affairs cases also
present fundamental constitutional issues. A plurality of the Supreme Court
has already adopted such an approach when deciding whether courts should
entertain claims related to the prosecution of war.374

C. Creation of a Standard Other than Time of War

Courts should emphasize the context in which the issue arises. If that
issue could be resolved simply by finding that a certain level of hostilities
exists, without necessarily determining that the United States is at war, the
court would be able to make such a determination. Under this proposal, courts
would defer to political determinations of a time of war. Yet when a case raises
the issue of whether the nation is at war, courts could simply find that
"sufficient hostilities" do or do not exist to warrant a particular conclusion.
Although courts would still face the difficulty of finding a standard capable of
appraising the level of hostilities, use of "sufficient hostilities" language would
limit the effect of a decision to the facts of a case. For instance, a court could
find that insufficient hostilities exist for the government to continue imposition
of military law, and yet would not address the broader issue of whether a state
of war still existed. In effect, this standard attempts to isolate the facts of an
individual case and allow courts to render a decision without concern for the
extensive implications of a decision on the issue of time of war.

Each of these proposals addresses only a portion of the problems currently
associated with a determination of whether the issue of time of war is
justiciable. Yet each points the way toward considerations that a court should
bear in mind when deciding whether a case presents a justiciable question of
time of war. With these proposals, a court can walk the narrow line between
those cases in which the issue of time of war is justiciable and those in which it
is not.

V. Conclusion

The issue of time of war holds massive significance for the powers of
the United States government.375 In wartime Congress takes on new

374. See supra notes 335-340 and accompanying text (discussing the application of a
balancing test by a plurality of the Court in Hamdi to the issue of whether an American citizen
could challenge his detention as an enemy combatant during the War on Terror in a judicial
proceeding).

375. See supra notes 26-35 and accompanying text (discussing the relevance of the issue
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responsibilities,3 716 the President's authority expands exponentially, 77 and the
rights of individuals contract. 78 With all of the ramifications of a time of war
on the balance between (1) the branches of government and (2) the powers of
government and the rights of private citizens, the usual arbiter of such
tensions-the judiciary-has been relegated to an, at best, imprecise role in
deciding whether a time of war exists.

The judicial branch has well-established authority to resolve the question
of time of war in certain cases where either the courts take their cue from the
political branches or the fact of war is so obvious as to be unavoidable. 79

When the facts of a case are adequately narrow and the foreign affairs
implications of a case are sufficiently limited, a court possesses both the
constitutional authority and the capability to decide whether a time of war
exists.38

0 By focusing on the particular parties, facts, and issues of each case
before it, a court may determine whether a case is so limited as to present a
justiciable question.381 Although this will not grant the judiciary unfettered
power over the issue of time of war, it does allow for the maximum judicial
presence in a field of such vast importance. The great significance of the issue
of time of war compels the judiciary to sit in judgment wherever prudence and
the Constitution permit.

of time of war, particularly during the War on Terror).
376. See supra note 14 and accompanying text (stating that during wartime Congress

possesses the power to wage war successfully, a power open to broad interpretation).
377. See supra notes 15, 24, and accompanying text (discussing how the President can

wage war with near total discretion).
378. See supra notes 16,34, and accompanying text (discussing cases in which the rights

of American citizens gave way to the exigencies of wartime).
379. See supra Part V.E (summarizing this Note's analysis of the arguments for and

against justiciability of the issue of time of war).
380. See supra Part IV.B-E (discussing how certain cases are justiciable if they fall within

the capabilities of a court and do not unduly interfere with the foreign affairs powers of the
political branches).

381. See supra Part V (proposing means by which courts can determine whether a
particular case isjusticiable).
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