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instructing the Court to address the issue, the Court in Ludecke'® considered
the matter of a time of war a nonjusticiable political question.'®

B. Consideration of the Issue by Lower Courts

Three months before the Supreme Court handed down its decision in
Ludecke, the Tenth Circuit, in New York Life Insurance Co. v. Durham,'®
came to a similar conclusion in dicta'®’ regarding the justiciability of time of
war, although based on slightly different reasoning.'®® In a case involving a life
insurance contract that paid at different rates if the nation was engaged in war,
one party claimed that the court could not address the issue of whether the
United States was at war because that matter was "a political question” left
solely to the other branches of government.'” When the Tenth Circuit began
its political question analysis, it started with the maxim that "[c]ourts do not
declare war or make peace."''® Whereas the Supreme Court in The Protector
and Ludecke addressed the inability of courts to apply legal standards to the
complicated issue of wartime without interfering with the President’s previous
decisions," the Tenth Circuit recognized the exclusion of the judicial branch
from the war powers.''?

104. The decision in Ludecke was 5-4, but neither of the two dissents took issue with the
Court’s decision not to consider whether the time of war had ended.

105. See Ludecke, 335 U.S. at 169 (refusing to question the Executive’s determination that
America was still at war in 1946).

106. N.Y. Life Ins. Co. v. Durham, 166 F.2d 874 (10th Cir. 1948). In New York Life, the
Tenth Circuit addressed the issue of whether the United States was at war on a specific date for
the purposes of a life insurance contract. /d. at 875. The deceased had a life insurance policy
that paid out at a lower rate if he died away from home while in the armed forces and the
country was engaged in war. /d. He in fact did die away from home while in the armed forces,
but in September 1945, after the cessation of hostilities in World War II. /d. The court noted
that parties to a contract dependent on the status of war can contract with reference to politically
recognized war or some other understanding of war. Id. at 876. The Tenth Circuit decided that
the parties in this case intended "war" to mean that the nation was engaged in actual hostilities.
Id. The court held that the United States was not at war at the time of the deceased’s death for
.the purpose of the insurance policy. Id.

107. Based on the facts of New York Life, the Tenth Circuit was not required to address the
issue of whether a court can define a time of war. See id. at 876 (deciding that the parties to the
contract did not intend "war" to mean a politically recognized war). Yet its analysis still
provides a unique approach to the matter that advances our understanding of the topic.

108. See id. at 875 (discussing the commitment of the power to declare war and peace to
the political branches of government).

109. Id.

110. Id.

111.  See supra notes 78-105 and accompanying text (discussing the Supreme Court’s
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The court in New York Life went on to state that courts cannot decide
whether the nation is in a time of war. The court maintained that "[t]he
existence of war and restoration of peace are determined solely by the political
departments, . . . and such determinations are conclusively binding upon the
Courts in all matters of state or public concem."'> Again comparing the
court’s treatment of a time of war as a political question with Baker, the Tenth
Circuit’s focus on the judiciary’s exclusion from the war powers most closely
resembles the first and fourth characteristics of nonjusticiable political
questions: "a textually demonstrable constitutional commitment of the issue to
a coordinate political department” and "the impossibility of a court’s
undertaking independent resolution without expressing lack of the respect due
coordinate branches of government."'"*

The court in New York Life concluded that time of war is nonjustmable
because the court could not locate a source for the power of courts to consider
it."" Instead, the Tenth Circuit looked at the structure of the three branches of
government and found that the Constitution left the war powers solely to the
President and Congress.''® Consequently, courts must necessarily rely upon the
political branches for determinations of when the United States is at war.'"’
Whereas the Supreme Court focused on the practical impossibilities of judicial
resolution of the issue of time of war,''® the Tenth Circuit highlighted the legal
impotency of the courts to take on the matter.'”

Recently, a court used political question analysis to determine whether the
United States is in a time of war for the purposes of the War on Terror.'?? In
El-Shifa Pharmaceutical Industries Co. v. United States,”*' the Court of

analysis of the justiciability of time of war in The Protector and Ludecke).

112.  See New York Life, 166 F.2d at 875 (determining that war and peace are the province
of the other branches of government).

113. W

114. Baker v. Carr, 369 U.S. 186, 217 (1962).

115.  See New York Life, 166 F.2d at 875 (stating that the political departments have the
sole authority to determine "{t]he existence of war and restoration of peace").

116. See id. (removing from the Judiciary a role in waging war or peace).

117.  See id. (asserting that the courts are bound by such determinations made by the
political branches and are generally refer to the public acts of those branches when faced witha
question regarding a time of war).

118.  See supra notes 78-105 and accompanying text (discussing the Supreme Court’s
analysis of the justiciability of time of war in The Protector and Ludecke).

119. See New York Life, 166 F.2d at 875 (stating that courts are bound by the political
department’s determinations of when war exists and when peace is restored).

120.  See infra notes 121-27 and accompanying text (analyzing the decision in El-Shifa
Pharmaceutical Industries Co. v. United States, 55 Fed. Cl. 751 (2003)).

121.  El-Shifa Pharm. Indus. Co. v. United States, 55 Fed. Cl. 751 (2003). In El-Shifa
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Federal Claims addressed this issue.'? That case involved a Fifth Amendment
Takings Clause claim by a Sudanese pharmaceutical company whose factory
American cruise missiles destroyed.'” As part of the court’s consideration of
whether the Takings Clause permitted claims arising out of military action, the
opinion addressed the court’s ability to review the President’s determination
that the plaintiff’s facility was an enemy target and that the missile strikes
constituted a state of war.'?* The court stated that "the President as Commander
in Chief can conclusively designate by his actions a state of war."'” By
allowing the executive branch to declare decisively a time of war, the Court of
Federal Claims excluded the issue of time of war from judicial review.

The EI-Shifa Pharmaceutical opinion’s citation to the President’s role as
Commander in Chief revealed the source of the court’s political question
analysis. As the Tenth Circuit did in New York Life,'*® here the Court of

Pharmaceutical, the Court of Federal Claims faced the issue of whether the Just Compensation
Clause of the Fifth Amendment extends to claims arising out of destruction of a believed
“enemy war-making instrumentality" by the American military. Id. at 752. In August 1998,
truck bombs destroyed the American embassies in Kenya and Tanzania, and two weeks later
President Clinton ordered retaliatory strikes in Afghanistan and Sudan by the United States
military. Jd. at 753. He stated that the targets were Osama bin Laden’s terrorist base in
Afghanistan and a chemical-weapons facility in Sudan. /4. The attacks destroyed the plaintiff’s
pharmaceutical plant in Sudan, and the plaintiff sought damages from the American
government. /d. at 754. The government made a motion to dismiss the claim based on a variety
of legal theories. See id. at 755 (listing the defects in the plaintiff’s complaint asserted by the
government). The Court of Federal Claims rejected all of these arguments, dealing mainly with
jurisdiction and standing, except for the government’s claim that the Fifth Amendment’s
Takings Clause does not extend to claims arising out of military operations against the enemy’s
war-making facilities. /d. at 755-56. The court stated that the Takings Clause "applies to the
civil functions of Government and not to the military." /d. at 764. After discussing a possible
distinction in Takings Clause analysis between "necessary and unnecessary military
destruction," id. at 765, the court admitted that it did not have the authority to review “the
legitimacy or authority of the Government’s action{s]." Jd. at 766. The court concluded that
because the President characterized the military action as necessary, the court had to consider
the military action necessary and find the Takings Clause inapplicable to the claim. /d. at 767.
The court also discussed the President’s authority to designate enemies and a state of war. /d. at
772. Finally, the court expressed the general judicial policy of deference to the political
branches on matters concerning deployment of the armed forces abroad. /d. at 773. For all
these reasons the Court of Federal Claims granted the government’s motion to dismiss the
plaintiff’s claim. /d. at 774.

122.  See id. at 771-72 (deferring to the President’s designation of a pharmaceutical facility
as an enemy target and of a missile strike as a state of war).

123.  See id. at 753-54 (noting the factual background for the EI-Shifa Pharmaceutical
case).

124.  See id. at 771-72 (addressing the propriety of the missile strike against the El-Shifa
plant ordered by President Clinton).

125.  Id. (emphasis added).

126.  See supra notes 106-19 and accompanying text (analyzing the Tenth Circuit’s
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Federal Claims’ approach to the issue resembled the first characteristic of
nonjusticiable political questions identified in Baker: "a textually demonstrable
constitutional commitment of the issue to a coordinate political department."'*’
Both the Tenth Circuit and the Court of Federal Claims considered the
determination of a time of war part of the general war powers, and thus they
both found that this issue did not fall within the purview of the judiciary, which
does not receive any war powers from the Constitution.

Courts from as far back as 1871'?® and as recently as 2003'* have found
that a time of war is a nonjusticiable political question. Yet the reasons the
courts provided for their decisions resembled different items in the Baker
political questions analysis. The Supreme Court found the issue unsuitable for
judicial review because of the lack of adequate standards to review the status of
a war and the need to conform to political decisions already made."*® On the
other hand, the Second Circuit, Tenth Circuit, and the Court of Federal Claims
focused on the textual commitment of the issue of time of war to the President
by the Constitution as part of his Commander in Chief powers."*' Although the
courts did not agree on the precise reason why the judicial branch cannot
determine a time of war, a contemporary court applying Baker analysis could
find precedent implicating no fewer than three of the six characteristics of
nonjusticiable political questions.

C. Perhaps Not So Obviously Nonjusticiable

Despite the many cases finding time of war nonjusticiable, one recent
court found that a time of war was not a political question beyond the reach of
the judiciary. In Dellums v. Bush,'** a federal district court faced a lawsuit by

conclusion that a time of war was not justiciable because of the Constitution’s commitment of
the war powers to the political branches).

127. Baker v. Carr, 369 U.S. 186, 217 (1962).

128.  See The Protector, 79 U.S. (12 Wall.) 700 (1871) (deferring to the executive on the
task of deciding a time of war).

129. See EIl-Shifa Pharm. Indus. Co. v. United States, 55 Fed. Cl. 751, 773 (2003)
(recognizing the political nature of a time of war and opting to defer to the other branches of
government on the issue).

130.  See supra notes 78-105 and accompanying text (discussing the Court’s analysis of the
issue in The Protector and Ludecke).

131. See supra notes 106-27 and accompanying text (discussing various courts’
approaches to the matter in New York Life and El-Shifa Pharmaceutical).

132.  Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990). In Dellums v. Bush, a District
Court for the District of Columbia had to decide whether a federal court could enjoin the
President from launching an offensive attack on another nation without first obtaining "a
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members of Congress seeking to enjoin the President from attacking Iraq
without prior congressional approval.'*® The plaintiffs’ claim relied on the
proposition that offensive military action involving several hundred thousand
American troops in the region would constitute a war within the meaning of
Article I, Section 8, Clause 11 of the Constitution.'** This would require the
President to obtain a declaration of war before ordering military action.'** The
President argued that the issue of whether the anticipated invasion would
comprise a war was a nonjusticiable political question.”*® Specifically, the
executive branch invoked the "lack of judicially discoverable and manageable
standards" prong of Baker."”’

The Dellums court, however, departed from Supreme Court precedent
and stated that it had adequate standards with which to decide whether a

138

declaration of war or other explicit congressional authorization." /d. at 1143. After Iraq’s
invasion of Kuwait in August 1990, the United States sent troops into the region. /d. In
November 1990, President Bush substantially increased the size of the American force and said
the objective of this expansion "was to provide ‘an adequate offensive military option.”" /d.
Members of Congress, under the belief that an offensive American attack was imminent,
brought this action to prevent the President from launching such an assault without
congressional approval. /d. at 1144. The President’s primary argument against the proposed
injunctive relief was that the complaint presented a nonjusticiable political question. /d. The
court noted that if the President were free to characterize a military action, no matter how large,
as not a war, then the constitutionally prescribed task of Congress to declare war would be
rendered meaningless. /d. at 1145. Instead, the court stated that the judicial branch has the
power and ability to decide whether American military actions constitute war. /d. at 1146.
Also, the district court held that a court is not excluded from the resolution of cases merely
because they involve foreign affairs. /d. The court then held that an offensive entry of several
hundred thousand American troops into Iraq would require a congressional declaration of war.
Id. Next, the court found that the plaintiffs had standing to bring this action because they would
suffer injury by being denied their right to vote on the war and that injury was imminent. /d. at
1147-48. The court noted that the plaintiffs did not have a remedy available to them in
Congress. /d. at 1149. Yet the court did not grant an injunction because it found that the suit
was not ripe. J/d. The court stated that the issue was not ripe because Congress had not
indicated that it deemed a declaration of war necessary. /d. at 1149-50. Also, the issue was not
ripe because the President had not committed himself to immediate military operations that
would rise to the level of war. /d. at 1151. As aresult, the court denied the plaintiff’s request
for an injunction. /d. at 1152,

133. See id. at 1143 (outlining the premise of the lawsuit).

134. See id. at 1146 (discussing the relevance of Congress’s constitutionally prescribed
power to declare war).

135. See id. (stating that wars require a congressional declaration).

136. See id. at 1144 (discussing the claim made by the President that Baker precluded
Jjudicial review of his military actions in Saudi Arabia).

137. Id. at 1145.

138. See supra notes 78105 and accompanying text (discussing the Supreme Court’s
conclusion in The Protector and Ludecke that it could not determine a time of war because of a
lack of adequate standards).
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military action constituted a formal war."”” The court admitted that in a
situation that was "factually close or ambiguous or fraught with intricate
technical, military and diplomatic baggage," the judiciary would likely "defer
to the political branches" as to whether a conflict rose to the level of war.'¥
Presented with the facts that hundreds of thousands of American troops were
in the Middle East and that the President and Secretary of Defense had
spoken of offensive military action,'*! the Dellums court found that "here the
forces involved are of such magnitude and significance as to present no
serious claim that a war would not ensue if they became engaged in
combat."'*? In support of this conclusion the court cited a federal appellate
decision that a court could decide with little difficulty that the hostilities in
Vietnam constituted a war, despite the fact that the political branches of
government never officially stated the fact.'® Likewise, the Dellums court
concluded that the question of whether the imminent attack would be a war
did not become nonjusticiable because of a lack of adequate judicial
standards."*

The court in Dellums also concluded that the issue was not a
nonjusticiable political question simply because the Constitution granted all
foreign affairs power to the political branches.'*” It stated that the grant of
foreign affairs authority to the President and Congress did not concomitantly
exclude the courts from that area.’*® In support of this statement, the court
noted that the judicial branch "routinely decide[s]" cases involving issues
with a significant impact on foreign policy.'”’ The court further observed that
courts historically have decided whether the nation was at war for several
other purposes, such as treaties, statutes, and contracts.'*® This district court

139. See Dellums, 752 F. Supp. at 1146 (ruling that the court could, in fact, determine a
time of war).

140. Id. at1145.
141. Seeid. at 1143 (noting the actions taken by the Bush Administration).
142. Id. at1145.

143. See id. (citing Mitchell v. Laird, 488 F.2d 611, 614 (D.C. Cir. 1973), for the
proposition that a court can rule on the factual existence of war).

144. See id. at 1146 (adjudicating the status of the potential war with Iraq).

145.  See id. (rejecting the President’s argument that the courts should bow out of foreign
affairs).

146. See id. (noting a role for the courts in foreign affairs).

147. Id. (citing the cases Japan Whaling Ass’'n v. American Cetacean Society, 478 U.S.
221 (1986)); Dames & Moore v. Regan, 453 U.S. 654 (1981); Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579 (1952); and United States v. Curtiss-Wright Export Corp., 299 U.S. 304
(1936)).

148. See id. (describing the role the courts play in foreign affairs).
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concluded that the commitment of foreign affairs to the political branches did
not exclude the judiciary from deciding the issue before it.'*® As aresult, the
Dellums court decided that it would have "no hesitation in concluding that an
offensive entry into Iraq" would constitute a war.'*

The Dellums opinion raises serious concerns as to whether time of war
can be dismissed as a nonjusticiable political question. The main arguments
for nonjusticiability address the lack of standards, the need to support prior
political decisions,'”' and the commitment of foreign affairs and war powers
to the political branches.'*> Most significantly, the Dellums opinion noted
that several courts have decided the issue of time of war and necessarily
employed standards to resolve the issue.'”® Decisions referenced by the
Dellums court offer important insight into whether courts possess adequate
standards to determine a time of war. Also, these decisions can shed light on
whether the judicial branch improperly interfered with the political
departments by addressing the issue.

III. Standards for a Time of War

Part I of this Note discussed arguments for and against the justiciability
of the issue of time of war,'** including the issue of whether courts possess
sufficient standards with which to evaluate wartime.'”® This Part now
outlines the various standards courts have used to decide whether the nation
was in a time of war. In Part IV, this Note will incorporate these standards
into the arguments for and against the justiciability of the question of wartime
from Part IL.'*°

149.  See id. (ruling that an offensive action against Iraq would be a war).

150. Id.

151.  See supra notes 78-105 and accompanying text (discussing the Supreme Court’s
decisions in The Protector and Ludecke).’

152.  See supra notes 106—27 and accompanying text (discussing the cases New York Life
and EIl-Shifa Pharmaceutical).

153.  See Dellums, 752 F. Supp. at 1146 (listing the cases where a court has determined a
time of war).

154.  See supra Part Il (outlining arguments on both sides of the debate on the justiciability
of time of war).

155. See supra Part II (discussing the dispute between the Supreme Court and the court in
Dellums concerning whether the judiciary possesses adequate standards to resolve the issue of
time of war).

156. See infra Part IV (analyzing the justiciability of time of war).
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A. Express Political Recognition

At first blush, the analysis of time of war in United States v. Anderson'®’
closely resembles those Supreme Court decisions holding that this issue is a
question left to the political departments.'*® When confronted with a statute
of limitations based on the end of the Civil War,' the Court in Anderson
deferred to the President and Congress for a determination of the precise date
on which the war ended.'® The Court stated that "in a domestic war, . . .
some public proclamation or legislation would seem to be required” to decide
when such a war concluded.'®" This analysis mirrors the Supreme Court’s
holdings in other cases that it would not decide the issue of time of war itself,
but would defer to the political departments.'®

The Anderson Court, however, confronted the unique challenge of
multiple political pronouncements on the end of the Civil War. The opinion

157. United States v. Anderson, 76 U.S. (9 Wall.) 56 (1869). In Anderson, the Supreme
Court had to determine the precise end date of the Civil War. /d. at 68. During the Civil War,
Congress enacted a statute which gave those owners who remained loyal to the United States the
right to be compensated for property confiscated by the Union. /d. at 65. Such owners would
have to bring suit within two years after the end of the war. /d. Anderson, the plaintiff in this
case, remained loyal to the Union throughout the war and sought compensation for property
confiscated by Union soldiers. /d. at 66. As a preliminary matter, the government argued that
this statute did not allow a loyal owner to recover damages for property that he had purchased
from a rebellious vendor. J/d. The Court rejected this proposition as contrary to the
congressional intent of benefiting loyal property owners. Jd. at 66-67. Next the Court
addressed the government’s claim that June 5, 1868, the day on which the plaintiff brought this
action, was more than two years removed from the end of the war. Id. at 68. The Court stated
that the statute comprehended the end of the entire rebellion. /d. at 69. The Court found that, in
a domestic war, "some public proclamation or legislation" is required to determine the end of
the war. Id. at 70. The opinion noted various possible acts of Congress and presidential
proclamations that could be used for the purpose of determining the precise end of the war, but
settled on an announcement by the President on Aug. 20, 1866 "that the whole insurrection was
atan end." /d. Congress later used this date to fix the time the war ended for the purpose of
determining wages due troops. /d. at 71. The Court thus adopted August 20, 1866 as the day
on which the Civil War ended and held that the plaintiff succeeded in bringing his suit within
the two years allowed by statute. /d. at 71-72.

158. See supra notes 53-105 and accompanying text (discussing the Supreme Court’s
decisions that a time of war was nonjusticiable in the cases The Three Friends, Prize Cases, The
Protector, and Ludecke).

159. See Anderson, 76 U.S. (9 Wall.) at 65 (noting the terms of the statute at issue in this
case).

160. See id. at 70-71 (adopting the President’s proclamation as the official end of the Civil
War).

161. Id

162. See supra notes 53—-105 and accompanying text (discussing the Supreme Court’s

decisions that a time of war was nonjusticiable in the cases The Three Friends, Prize Cases, The
Protector, and Ludecke).



1352 61 WASH. & LEE L. REV. 1327 (2004)

acknowledges the "various acts of Congress and proclamations of the
President bearing on" the conclusion of the war.'® Although the Court had
previously used a policy of blind deference to the determinations of the political
departments of government on the issue of time of war,'* the President and
Congress’s imprecise resolution of the issue forced the Court to choose
between alternative political proclamations.'®® The Court, looking for a
declaration that "the rebellion [was] entirely suppressed,"'®® adopted a
presidential proclamation that "the whole insurrection was at an end" on August
20, 1866.'

The selection of this date was not at all obvious. The presidential
declaration that the war had ended on that day noted a previous determination
on April 2, 1866, "that armed resistance [to the United States] had ceased
everywhere except in the State of Texas."'®® The Court in Anderson concluded
that the relevant statute of limitations began to toll on the day when "the
rebellion [was] entirely suppressed” and that a decision on the end date of the
war "which would prescribe one rule for the people of one State, and a different
rule for those living in another State, [could not] be allowed to prevail."'®
Although the Court cannot be faulted for relying on this particular political
proclamation, especially as Congress subsequently used this same date to
determine the end of the Civil War for another purpose,'”° the facts make clear
that the Court in Anderson did not need to select the August 20, 1866
presidential declaration for the basis of fixing the end date of the war.!”
Rather, the Court exerc1sed its own discretion and chose among multiple
political pronouncements.'”” In doing so, the Court, by necessity, exercised its
own judgment and discretion. This marked the entry of the Supreme Court into
the matter of a time of war, if only by a reluctant, incremental step. Other

163. Anderson, 76 U.S. (9 Wall.) at 70.

164. See supra notes 53—~105 and accompanying text (discussing the Supreme Court’s
decisions that a time of war was nonjusticiable in the cases The Three Friends, Prize Cases, The
Protector, and Ludecke).

165. See Anderson,76 U.S. (9 Wall.) at 70 (stating that multiple political declarations had
relevance in determining the end of the Civil War).

166. Id. at 69.
167. Id. at70.
168. Id.

169. Id. at 69.

170.  See id. at 71 (citing a March 2, 1867 act of Congress, concerning the payment of
wages to soldiers, that fixed August 20, 1866 as the date of the end of the war).

171.  See id. at 69-70 (stating that the war ended when the entire rebellion was suppressed).

172.  See id. at 70 (stating that various congressional acts and presidential proclamations
were relevant to a determination of when the Civil War ended).
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courts, including a later Supreme Court, have since made greater strides into
the realm of deciding the beginning and end of wartime.'”

B. Statutory Context

The Supreme Court, in Lee v. Madigan,'’* changed course from the

traditional political recognition standard by tuming the focus to the
congressional intent behind a statute requiring a determination of a time of
war.'” In that case, the Court addressed a statute that denied courts-martial
jurisdiction over certain cases "in time of peace."'” The opinion began by
acknowledging Ludecke, which held that only the political branches of
government can terminate a time of war.'”’ Yet the Lee Court found that
"Ludecke . . . belongs in a special category of cases dealing with the power of
the Executive or the Congress to deal with the aftermath of problems which a
state of war brings and which a cessation of hostilities does not necessarily

173.  See infra Part lI1.B-E (discussing Lee v. Madigan, 358 U.S. 228 (1959), and other
cases which have outlined standards for time of war).

174. Lee v. Madigan, 358 U.S. 228 (1959). In Lee, the Court had to determine the
meaning of the statutory phrase "in time of peace." /d. at 229. The defendant, while serving a
sentence for an unrelated crime at Camp Cooke in the custody of the United States Army, "was
convicted by a court-martial of the crime of conspiracy to commit murder." /d. The crime
occurred in June 1949. /d. Article of War 92, which governed trials for murder or rape before
courts-martial prior to the adoption of the Uniform Code of Military Justice, stated that no
person would be tried by court-martial for crimes committed within the United States "in time of
peace." /d. Examining the conclusion of World War 1I, the Court noted that Germany
surrendered in May 1945 and Japan in September 1945. Id. at 230. The President declared in
December 1946 that hostilities had ended, but added "that a state of war still exists." /d. A
Joint Resolution of Congress and a Presidential Proclamation ended the war with Germany in
October 1951, and in April 1952 the President declared the war with Japan over. /d. The Court
noted the holding in Ludecke that the termination of a time of war is a political act reserved for
the political branches of government. /d. Yet the Lee Court found that it must analyze the facts
of each case in light of the particular statute involved. Id. at 230-31. The Court noted its
historical reluctance to give the military jurisdiction over crimes unless necessary and also the
greater appreciation of constitutional trial rights in civilian courts. /d. at 232-34. In light of
this, the Court assumed that Congress "was alive to the importance of those constitutional
guarantees” when it wrote the relevant statute. /d. at 235. The Court attributed to Congress a
desire to safeguard the liberties protected by civilian trials. /d. The Court concluded that it
could not assume that Congress intended to deny civilian trials "for capital offenses four years
after all hostilities had ceased." Id. at 236. The Court held that June 1949 was, therefore, in a
time of peace for purposes of the statute. /d.

175. See id. at 230-31 (stating that the facts of a case must be examined with reference to
the particular statute involved).

176. Id. at 229.
177.  See id. at 230 (discussing the holding in Ludecke).
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dispel."'”® Ludecke involved the authority of the President to remove an alien
enemy after the cessation of hostilities but prior to a political declaration that
wartime had ended.'” The Lee opinion also distinguished other cases that
looked only to political proclamations to decide whether the United States was
in a time of war but that did not involve courts-martial.'® Cd

The Supreme Court in Lee placed great emphasis on the relationship
between the congressional intent behind a statute and the meaning of the phrase
"time of war" within a statute. "Congress in drafting laws may decide that the
Nation may be ‘at war’ for one purpose, and ‘at peace’ for another."'®' The
task before it was, therefore, to decide "whether ‘in the sense of this law’" a
time of war existed."® Given the facts of Lee, the Court determined that
Congress intended "time of peace” to mean after the cessation of hostilities.'®*

The Lee decision poses great significance for the issue of whether courts
can determine a time of war. The opinion rejects the notion that all situations
require the judiciary to defer to political determinations of wartime.'® This
implicitly means that courts can use other standards to decide whether a time of
war exists, calling into question prior statements by the Supreme Court that
courts lacked adequate judicial standards to address the issue.'® Also, the
Court in Lee entrusted to judicial interpretation the determination of which
standard to apply.'® In this regard, the Court cast doubt on the contention that
wartime is an issue best left outside the scope of judicial review,'®’ an argument

178. Id. at231.

179.  See id. (outlining the facts in Ludecke); see also supra notes 86—105 (discussing the
Ludecke opinion). :

180. See Lee, 358 U.S. at 231-32 (distinguishing the cases Hamilton v. Kentucky
Distilleries & Warehouse Co.,251 U.S. 146 (1919), Woods v. Miller Co., 333 U.S. 138 (1948),
and McElrath v. United States, 102 U.S. 426 (1880), from the present dispute).

181. Id. at 231.

182. IHd.

183. See id. at 236 (declining to impose on Congress an intent to deny civilian jury trials
four years after hostilities had ended).

184. See id. at 231 (stating that whether the nation is at war depends on the statute
involved); see also United States v. Sobell, 314 F.2d 314, 326 (2d Cir. 1963) (stating that Lee
dismissed the universal assumption that a time of war continued until a political proclamation
that the war had ended).

185. Seesupra Part l1.A (discussing the Supreme Court precedent holding that time of war
is nonjusticiable).

186. SeeLee,358 U.S. at 231 (stating that the determination of whether the nation was at
war for the purposes of a particular statute was a problem for judicial interpretation).

187.  See id. (requiring courts to use statutory interpretation where a statute calls for a time
of war determination).
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previously advanced by the Court.'® Finally, the Lee Court applied an

existence of hostilities standard,'® a topic that is discussed in greater detail
below.'”® The above points clarify that the Supreme Court overcame much of
its reluctance to wade into the issue of whether the United States was in a time
of war, opening the door to alternative formulations of judicial standards for
wartime.

C. The Existence of Hostilities

Perhaps the most obvious standard for determining a time of war is the
presence of hostilities. The Second Circuit used this standard in United States
v. Sobell." There the defendant received a sentence under a statutory

188. See supra Part I1.A (outlining the reasoning in some Supreme Court opinions for its
conclusion that time of war did not present a justiciable question).

189. SeeLee, 358 U.S. at 236 (deciding that the state of war had ended due to the length of
time since the cessation of hostilities).

190. See infra Part I11.C (discussing the existence of hostilities standard).

191. See United States v. Sobell, 314 F.2d 314, 329 (2d Cir. 1963) (stating that a sufficient
"suspension of hostilities” permits the conclusion that peace has been restored). In Sobell, the
Second Circuit addressed the issue of whether the defendant, Sobell, was entitled to post-
conviction relief under Federal Rule of Criminal Procedure 35. /d. at 317-18. Sobell was tried
jointly with Julius and Ethel Rosenberg for charges relating to espionage. /d. at 319. A jury
convicted Sobell of transmitting "information relating to the national defense” to a foreign
government. /d. at 317. He received a thirty year sentence under the provision that whoever
committed such a crime "‘in time of war’" was to be punished by death or up to thirty years in
prison. Id. (citing 50 U.S.C. § 32(a) (1946)). After the appellate process affirmed the
conviction, Sobell initiated several attempts at post-conviction relief, including this case that
made its way to the Second Circuit. /d. at 317-18. He challenged his conviction on two
grounds. /d. at 318. Sobell first argued that, under Grunewald v. United States, 353 U.S. 391
(1957), the trial court improperly permitted the govemment to question Mrs. Rosenburg about
her invocation of her Fifth Amendment right against self-incrimination before a grand jury. Id.
at 320. In Grunewald, decided after Sobell’s trial, the Supreme Court held that the probative
value of cross-examination on prior invocations of the Fifth Amendment on the issue of
credibility was greatly outweighed by the prejudice to the defendant. /d. at 318—19. Because
the government asked Mrs. Rosenberg such questions on cross-examination, Sobell claimed that
she deserved a new trial and that he in turn deserved a new trial because the government’s
evidence was inconsistent with a finding that "he alone was guilty." /d. at 320. The Second
Circuit held that Rule 35 did not grant him any relief under this argument, however, because
Grunewald did not announce a constitutional rule and because a new trial was not likely to have
a different result. Jd. at 323-25. Sobell’s second claim stated that his crime did not occur "in
time of war" and that he was thus punished under the wrong provision. Id. at 325. Although
the indictment charged Sobell with committing crimes at some point between June 6, 1944, and
June 16, 1950, "the greater portion of the evidence against Sobell concerned 1946, 1947 and
1948." Id. at 325. Sobell argued that it was error for the trial court not to instruct the jury that
World War I had ended by a certain time in 1945 or 1946. /d. at 326~27. The Second Circuit
stated that peace may be established by a "long suspension of hostilities” even without a peace
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provision that required the crime occur during "time of war."'®> The
government charged the defendant for crimes occurring at some point between
1944 and 1950.'"” The defendant argued that the activities for which he was
convicted happened after the end of World War IL.'* The Second Circuit,
following the Lee Court’s decision to examine the context of the issue of time
of war within a statute, found that Congress did not intend to provide the same
sentencing scheme during periods of actual hostility as during periods
following hostilities when "our wartime enemies had become our friends."'®

The court in Sobell then established the standard by which it would decide
if the United States was in a time of war when the defendant committed his
crime. The Second Circuit noted that Congress wrote the relevant sentencing
provision aware that "belligerents could ‘glide into peaceful relations’ without
a formal peace treaty.'®® The court quoted former Secretary of State William
Seward’s remark that "‘the situation of peace may be restored by the long
suspension of hostilities without a treaty of peace being made. . . . {The length
of peace required] must in every case be determined with reference to collateral
facts and circumstances.’"'”’ The Second Circuit, examining the facts of the
continued military occupation of Germany and Japan, concluded that the war
was over when the defendant committed his crimes during 1948."** The court
supported this stat¢ément by noting that American troops were stationed in these
countries in 1948 "for the same reasons that kept them there" in 1952, when all
parties agreed that World War II had ended.'”

Significantly, the Second Circuit in Sobell did not cite any political
proclamations or any action by the President or Congress in reaching this

treaty. Id. at 329. The court fixed the end of the war at some point before the summer and fall of
1948, the time when certain testimony linked Sobell to espionage. Jd. The court noted that
Sobell could have asked the jury to determine whether he had joined the conspiracy during
1944-45 or at some point after. /d. Yet the Second Circuit decided that he was not eligible for
relief under Rule 35 because the failure to request such a jury instruction did not deprive him of
a constitutional right. /d. at 330. Also, the court found that the alleged trial defect did not result
in the imposition of an illegal sentence on Sobell. /d. at 331. For these reasons, the Second
Circuit found that Sobell was not entitled to post-conviction relief. Jd.

192. Id. at 317 (citing 50 U.S.C. § 32(a) (1946)).

193. See id. at 325 (quoting the indictment, which stated that Sobell committed crimes
"*[o]n or about June 6, 1944, up to and including June 16, 1950’").

194. See id. at 325-26 (noting Sobell’s claim that it is for the jury to decide if he
committed espionage during a time of war).

195. Id. at 328.

196. Id. at 329 (quoting 2 OPPENHEIM, INTERNATIONAL LAw (1906)).

197. Id.

198. See id. (finding that, by 1948, the time of war for World War II had ceased).

199. 1d
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determination,”” Instead, the court focused on the peaceful relations between
the United-States and its enemies from World War II and on the lack of any
substantial reason to conclude that the war persisted into 1948.2°' The court
applied the-standard of existence of hostilities to the situation and found the
facts insufficient to support a conclusion that the nation was in a time of war
during the period in question.*”

Other courts have also applied the existence of hostilities standard. In
Dellums, discussed above, a federal district court before the start of the Persian
Gulf War declared that it would have "no hesitation in concluding that an
offensive entry into Iraq by several hundred thousand United States servicemen
under the conditions described above could be described as a ‘war’ within the
meaning of Article I, Section 8, Clause 11, of the Constitution."*® The
Dellums court rejected the notion that it lacked sufficient standards to
determine whether a state of war existed.”* The court offered as an obvious
yardstick for a time of war when American troops take part in a massive
invasion of another country.”®®

Courts also consider the existence of hostilities when insurance contracts
make reference to times of war. In New York Life, also discussed above,® the
Tenth Circuit faced a life insurance contract that paid benefits if the insured
died while the country was engaged in war, including an undeclared war.?”’
The court initially rejected the notion that it could decide whether the United
States was in a formal, legally recognized war.?® Yet the court went on to say
that the political determination of a time of war was immaterial to a private
contract that intended war to have a different meaning.’® The Tenth Circuit

200. See id. (relying only on the argument that the war ended at least by 1948 because
nothing had changed between that date and 1952, when all agreed the war was over).

201. See id. (relating the factual basis for the court’s conclusion that there was no state of
war in 1948).

202. See id. (stating that a suspension of hostilities can end a time of war).
203. Dellums v. Bush, 752 F. Supp. 1141, 1146 (D.D.C. 1990).

204. See supra Part [1.C (discussing the court’s statement that where "the forces involved
are of such magnitude and significance as to present no serious claim that a war" did not exist,
courts were quite capable of recognizing a time of war).

205. See Dellums, 752 F. Supp. at 1146 (finding that the presence of hundreds of
thousands of American troops invading Irag would meet the prerequisite of a time of war).

206. See supra notes 106—19 and accompanying text (analyzing the Tenth Circuit’s
decision in New York Life).

207. SeeN.Y. Life Ins. Co. v. Durham, 166 F.2d 874, 875 (10th Cir. 1948) (outlining the
contractual terms at issue in the case).

208. See id. (stating that courts do not decide war and peace but are bound by the
determinations of the political departments of government on such issues).

209. See id. at 876 (noting that a private contract can define war as it wishes).
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found that the parties in this case understood war in a practical sense of hazards
to human life and not a legal condition.?'® As a consequence, the court looked
to whether hostilities existed when the insured died.”!' Because the insured
died "after the surrender of [the United States’] enemies," the Tenth Circuit
concluded that no benefits were due.?'? ‘

The United States Court of Claims made a similar determination in Syquia
v. United States.*" That case centered on a lease created during World War II
that would last "for the duration of the war."'* The court rejected the
defendant’s argument that this language intended the lease to run until issuance
of a political proclamation that the war had ended.*”® The Court of Claims
stated that, in the context of private contracts, language similar to "for the
duration of the war" is commonly understood to mean "until actual hostilities
have ceased."”'® This reiterates the holding in New York Life that contractual
references to "war" refer to the existence of hostilities.?'”

The courts in New York Life and Syquia were not asked to decide whether
the United States was in an official time of war.”'® The significance of these

210. Seeid. (recognizing the ability of private parties to define contractual elements as they
wish).

211. See id. (turning to the factual question of the existence of war for purposes of the
contract).

212. .

213.  See Syquia v. United States, 124 F. Supp. 638, 641 (Ct. Cl. 1954) (stating that
references to "war" in contracts generally mean "hostilities"). In Syquia, the Court of Claims
had to determine the meaning of the phrase "the duration of the war" in the context of a lease
agreement. /d. at 639. In February 1945, the plaintiff leased apartment buildings in the City of
Manila, Philippine Islands, to the Army "for the duration of the war and six months thereafter.”
Id. at 640. Despite requests by the plaintiff for the Army to vacate the buildings after hostilities
with Japan ceased in 1945, the Army did not vacate them until 1948. Jd. at 640-—41. The
plaintiff sought the fair market value of the leased properties for the period between the end of
hostilities plus six months and the time of the Army’s departure. Id. at 639. The defendant
argued that the phrase "duration of the war" meant a time until a political proclamation that the
war had ended. /d. at 641. The Court of Claims stated that for purposes of a contract, phrases
such as "duration of the war" are commonly understood to mean "until actual hostilities have
ceased.” /d. Thus a war ends when hostilities end. Jd. at 642-44. The court found that the
parties in this case intended "duration of the war" to have its ordinary meaning, existence of
hostilities, and fixed the termination of the leases at six months after the formal Japanese
surrender in September 1945. Id. at 645.

214. Id. at639.

215. Seeid. at 641 (discussing the legal interpretation of a contractual term dependent on a
"time of war").

216. M.

217.  See supra notes 10607 (stating that a life insurance contract meant "hostilities" when
it said "war").

218.  See supra notes 206—17 and accompanying text (discussing the treatment of war in the
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cases to the issue of justiciability is apparent because they provide a standard by
which courts have decided whether the nation was in a time of war. Whereas
some courts held that the judicial branch lacks sufficient standards to address
the issue of time of war,?® the contract cases offer one possible option.
Military courts also use the existence of hostilities standard to decide
whether the United States is in an official time of war.”2° Courts-martial can
involve statutes that require a finding that a crime was committed during
wartime.??' Military courts understand time of war to mean existence of
hostilities.”?? These military court decisions do not directly establish that the
issue of time of war is justiciable for civilian courts, but they do highlight one
type of judicial standard courts employ to decide whether a time of war exists.
It should be noted that a number of cases have flatly rejected existence of
hostilities as a judicial standard for determining a time of war.”?* Yet all these
cases predate Lee, which overturned the principle that the onset of war and the
return to peace depended solely on political pronouncements.””* Courts have
used the existence of hostilities standard, particularly in cases involving

context of private contracts in New York Life and Syquia).

219. See supra Part I1.A (discussing Supreme Court decisions which found inadequate
standards for determining whether wartime exists).

220. See, e.g., United States v. Sanders, 7 C.M.A. 21, 22 (1956) (deciding that time of war
referred to actual hostilities); United States v. Busbin, 22 C.M.R. 822, 825 (A.F.B.R. 1956)
(stating that wartime continued as long as hostilities lasted).

221. See Sanders, 7 C.M.A. at 22 ("If committed ‘in time of war’ a violation of Article 113
is punishable by death . . . ."); Busbin, 22 C.M.R. at 822 (noting that punishment for absence
without leave depends on whether it is wartime).

222, See Sanders, 7 C.M.A. at 22 (stating that time of war meant "existence of actual armed
hostilities"); Busbin, 22 C.M.R. at 825 (finding that a July 1953 Armistice Agreement did not
end the Korean War because of the continuation of a shooting war); ¢f. United States v.
Anderson, 17 C.M.A. 588, 590 (1968) (concluding that the Vietham War rose to the level of an
official time of war due to sufficient political recognition of such a state, including the Gulf of
Tonkin Resolution).

223.  See, e.g., J. Ribas y Hijo v. United States, 194 U.S. 315, 323 (1904) (stating that a
truce or suspension of hostilities does not end a time of war); Hamilton v. Ky. Distilleries &
Warehouse Co., 251 U.S. 146, 158-59 (1919) (stating that the mere cessation of hostilities
under an armistice does not end a time of war); Woods v. Cloyd W. Miller Co., 333 U.S. 138,
141 (1948) (stating that wartime "does not necessarily end with the cessation of hostilities");
Ludecke v. Watkins, 335 U.S. 160, 169 (1948) (finding that conclusion of time of war "is a
political act” and not determined by a cessation of hostilities); United States ex rel. Kessler v.
Watkins, 163 F.2d 140, 142 (2d Cir. 1947) (finding that the President’s power to detain enemy
aliens under his war powers survives the cessation of hostilities); United States ex rel. Schlueter
v. Watkins, 67 F. Supp. 556, 564 (S.D.N.Y. 1946) (declaring the law settled on the conclusion
that the United States remained at war with Germany in World War II "despite the cessation of
hostilities").

224. See supra notes 174-89 and accompanying text (discussing Lee and its rejection of
the political determination standard as the sole standard).



