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L Introduction

At its foundations, critical race theory holds that race in modem America
is ubiquitous, that color-blind lawmaking is likely to address only the most
blatant racism, and that any progress occurs only when the interests of the
powerful converge with the interests of the racially oppressed.' Recent events
in corporate America illustrate these key points. First, as ever, the bastions of
corporate governance remain the nearly exclusive province of white males,

* Professor of Law, Washburn University School of Law; Director, Washburn Business
& Transactional Law Center. I thank Professor Dorothy Brown for organizing this Symposium
and for inviting me to participate. Brian Perkins and Court Kennedy provided valuable research
assistance for this Article.

1. See RICHARD DELGADO & JEAN STEFANCIC, CRIICAL RACE THEORY 6-7 (2001)
("Because racism advances the interests of both white elites (materially) and working class
people (psychically), large segments of society have little incentive to eradicate it."). The most
renowned example of the power of interest convergence is Brown v. Board of Education, 347
U.S. 483 (1954). See Derrick Bell, Brown v. Board of Education and the Interest-Convergence
Dilemma, 93 HARV. L. REv. 518,523 (1980) (showing that Brown was the "subordination of law
to interest group politics").
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with no realistic end in sight.2 Second, this racial homogeneity exists with little
overt racial discrimination and few violations of antidiscrimination law.
Indeed, it appears far more likely that board members are chosen based upon
cultural proximity to CEOs rather than color.3 It just so happens that upper
class white males are frequently most culturally proximate to upper class white
males.4 Third, any reform is unlikely unless sufficient political and economic
pressure is levied upon the people with the power to restructure the law in this
specific context. Simply put, this homosocial reproduction will end only when
those with sufficient power see it in their interest to end it.5 In fact, the
Sarbanes-Oxley Act of 20026 can only be termed a wasted opportunity to
disrupt legally the homosocial reproduction that plagues board selection
processes. Reform did not happen because the political calculus governing the
reform effort failed to comprehend the racial stakes of the issues at hand.

2. See Steven A. Ramirez, A Flaw in the Sarbanes-Oxley Reform: Can Diversity in the
Boardroom Quell Corporate Corruption?, 77 ST. JOHN'S L. REV. 837,838 (2003) (showing that
only 4.1% of all board seats for the Fortune 1000 are held by African Americans and Latinos,
and that 90% of senior officers are white males).

3. One may be tempted to think that all of the recent reforms undertaken pursuant to the
Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified as amended in
scattered sections of U.S.C. titles 11, 15, 18, 28, and 29) (and accompanying changes
implemented at the NYSE and the NASDAQ) somehow had enhanced the "independence" of
boards of publicly held companies. It is true that there are now more stringent independence
requirements for all publicly held companies. Ramirez, supra note 2, at 843. Still, the
independence requirements that these initiatives impose are modest at best, in terms of the real
independence demanded. Thus, a CEO's college friend can still serve as an "independent"
member of the audit committee, and the CEO's father is still legally permitted to hold the
position of Chairman of the Board. David Enrich, Capitol Federal Financial Director Reynolds
to Resign, Dow JONES CORP. FILINGS ALERT, Dec. 30,2003, WL 12/30/03 FEDFILE 19:42:00.

4. The corps of senior executives is even less diverse than the corps of directors at
Fortune 1000 firms. See Ramirez, supra note 2, at 838 (comparing board and executive
diversity). Thus, it appears that, on whole, CEOs select boards that are only slightly more
diverse than themselves.

5. Homosocial reproduction describes the phenomenon of those with power selecting
those with a high degree of cultural similarity to themselves. This operates to perpetuate
yesteryear's power structure, including its racially exclusive tradition. Business scholars have
identified the phenomenon as a major barrier to achieving cultural diversity within business
organizations. See VAL SINGH, MANAGING DIVERSITY FOR STRATEGIC ADVANTAGE 21 (2002)
(discussing discriminatory effect of homosocial reproduction). Legal scholars have recently
applied this "homogeneity begets homogeneity" dynamic to corporate boards. See Thomas W.
Joo, A Trip through the Maze of "Corporate Democracy": Shareholder Voice and Management
Composition, 77 ST. JOHN'S L. REV. 735,744-47 (2003) (predicting actions of homogeneous
boards).

6. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-24, 116 Stat. 745 (codified as amended
in scattered sections of U.S.C. titles 11, 15, 18, 28, and 29).

7. "[T]he failure to even discuss enhanced board diversity as a means of enhancing board
monitoring and breaking the grip of groupthink in the boardroom is emblematic of a
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Implicit in that conclusion is cause for an optimism of sorts.8 The political
calculus could have been different and fundamentally more in favor of a
superior outcome in terms of race. Interest convergence theory holds that
reform occurs when the interests of the racially oppressed align with the
interests of the people who have the power to bring about reform.9 This
process requires that the alignment be fully understood before reform can
occur. 10 This in turn underscores the importance of educating and persuading
the relevant powers." Competing interests must be overcome. Alliances must
be formed-and re-formed-as needed in each specific context. In short, the
interest alignment that is fundamental to convergence theory is manipulable.12

This Article seeks to demonstrate that convergence theory holds the
promise of real and durable reform in the specific context of board selection
processes and, by extension, in a host of other areas that may be key to racial
progress. Part I of this Article posits that CEOs of many of the largest, most

governing elite that still believes in racial mythology." Ramirez, supra note 2, at 865; see also
Richard Delgado, Crossroads and Blind Alleys: A Critical Examination of Recent Writing
About Race, 82 TEX. L. REV. 121, 137 (2003) ("The role of interest convergence in determining
the course of minority fortunes is a well-known tool of critical analysis, useful both in
explaining the course of history and in determining when the time may be right to strike.").

8. Interest convergence theory is not typically cast in optimistic terms. As Richard
Delgado and Jean Stefancic have stated: "Civil rights gains for communities of color coincide
with the dictates of white self-interest. Little happens out of altruism alone." DELGADO &
STEFANCIC, supra note 1, at 18.

9. The original formulation of interest convergence from Bell's analysis of Brown v.
Board of Education, 347 U.S. 483 (1954), is that the decision "cannot be understood without
some consideration of the decision's value to whites." Bell, supra note 1, at 524. Professor
Bell shows that the decision had value to whites in "policymaking positions" on three grounds.
First, the decision helped America's credibility in Africa and Latin America where cold war
struggles put American apartheid on the defensive. Id. Second, Brown relieved the tension
implicit in relegating African-American veterans from World War II to racial peonage and
enhanced the ability of the military to recruit African Americans. Id. Third, Brown would
provide the necessary social and labor underpinnings to an economic transformation of the
South from a relatively stunted economic backwater to the modern Sun Belt. Id at 524-25.

10. Professor Bell recognized that interest convergence not only explained the occurrence
of racial reform, but also provided a prescription for racial reform: "Further racial progress to
fulfill the mandate of Brown is possible to the extent that the divergence of racial interests can
be avoided or minimized." Bell, supra note 1, at 528. This Article merely focuses on the
logical implication of the Bell prescription for racial progress; the progress will occur when
sufficient interests align.

11. As Richard Delgado states, "moments of interest-convergence," once pointed out,
provide valuable opportunities to benefit excluded groups. Delgado, supra note 7, at 143.

12. See supra note 9 and accompanying text (describing interest convergence theory).
Delgado argues that the current war on terrorism may well present opportunities for beneficial
interest convergence. See Delgado, supra note 7, at 138 (noting that the present political
atmosphere may present opportunities for interest alignment).
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powerful corporations in America have exploited America's racial blind spots
to entrench their power and enrich themselves. The Article does not seek to
show that any particular CEO has engaged in intentional racial discrimination.
Nor does the Article even attempt to argue that any CEO is, or is not, a racist.
That is beside the point. The point is that race continues to operate in this
specific context to favor whites and disadvantage blacks. Simply stated, CEOs
seem highly inclined to take affirmative actions to favor culturally proximate
(white) candidates for board membership over (less culturally proximate)
candidates of color. 13 They do this for the purpose of rationally maximizing
their payoffs in a context ripe for strategic behavior.' 4 Thus, this is yet another
context where race matters in our society even in the absence of any intent to
discriminate on the basis of race. Part II concludes that CEOs seek to
maximize their payoffs by playing the homosocial reproduction game.

Part HI of this Article hypothesizes that this dynamic of inadvertent
discrimination can be disrupted by law. This type of legal reform could well
enjoy broader support among key constituencies, leading to an interest
alignment sufficient to support progressive reform. Senior level diversity
serves to enhance corporate profitability, and board diversity should serve to
quell corporate corruption, thereby further enhancing shareholder wealth.' 5

Moreover, there is little doubt that race has imposed billions in macroeconomic
costs annually upon our society.16 Therefore, race operates in the context of
board selection to frustrate many broadly defined interests. The sway of race
here, as expressed through the operation of the current legal structures
governing board selection, only serves the narrow interests of sitting CEOs to
maximize their autonomy over corporate wealth and, institutionally, to indulge
racial mythology and allow it to impede economic performance. In sum, there
is much more pressure for potential reform, and little in favor of the

13. See infra notes 24-28 and accompanying text (discussing the phenomenon of
homosocial reproduction in corporate management).

14. See infra notes 33-34 and accompanying text (noting a correlation between
homogenous boards and increased CEO compensation).

15. See Ramirez, supra note 2, at 855 ("[T]he theoretical case for cultural diversity as a
tool for greater corporate integrity is sound. Moreover, strong empirical evidence suggests a
link between firm financial performance and cultural diversity in the boardroom."); see also
David A. Carter et al., Corporate Governance, Board Diversity, and Firm Value, 38 FIN. REv.
33, 51 (2003) ("After controlling for size, industry, and other corporate governance measures,
we find statistically significant positive relationships between the presence of women or
minorities on the board and firm value .... ").

16. See Steven A. Ramirez, What We Teach About When We Teach About Race: The
Problem of Law and Pseudo-Economics, 54 J. LEG. EDUC. 365,375 (2004) (positing that race
costs the United States nearly $1 trillion annually).
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status quo. Part ll concludes that the issue of board diversity is one ripe for
reform under an interest convergence lens.

The legal issues underlying the homosocial reproduction mechanism have
important implications for corporate governance. This Article raises the
concern that CEOs will naturally seek boards that are as similar as possible to
themselves in all socially relevant characteristics. This Article consequently
suggests that real corporate governance reform should focus on neutralizing
CEO influence over the board selection process and in the boardroom
generally. This may be the only way to assure diversity in the boardroom, as
well as sound corporate governance, at least in this lifetime. 7 Perhaps the most
important suggestion of this Article, however, transcends mere corporate
governance, as salient as that issue has recently become. Specifically,
convergence theory is not just a cynical lens for viewing supposed white
benevolence; it also reflects a historic truism applicable to all progressive
reform. Real and durable reform in America requires the consent and support
of the vested interests and political actors with specific political and economic
power over any prospective reform. In short, convergence theory not only
signals when reformers can seize opportunities, but it also counsels how to
proceed: build coalitions of convenience and apply pressure atomistically.18

II. Diversity in the Boardroom and the Games CEOs Play

Diversity in the boardroom enhances corporate profitability according to
the consensus of scholars of business management, finance, and economics.19
In addition, diversity seems to add a dimension of abrasion that can serve to
mitigate groupthink and thereby heighten the cognitive functioning of the
corporate boards.20 All of this is mainstream management science and is a
logical outgrowth of the now established reality of race: race is a function of

17. I have previously referred to this kind of entrenched and durable racial bias as a
"racial half-life" to connote that, left unchallenged, these mechanisms may project yesteryear's
racial hierarchy far into a "color-blind" future. Ramirez, supra note 2, at 857.

18. See Delgado, supra note 7, at 137-46 (considering the development and modem
application of convergence theory).

19. See Ramirez, supra note 2, at 839-41, 845-56 (discussing the financial impact of
corporate diversity).

20. See id. at 840-41 (stating that homogenous boards avoid conflict); see also Lynne L.
Dallas, The New Managerialism, and Diversity on Corporate Boards of Directors, 76 TULANEL.
REv. 1363, 1403-05 (2002) (explaining that the presence of women and minorities on corporate
boards tends to combat like-mindedness); Marlene A. O'Connor, The Enron Board: The Perils
of Groupthink, 71 U. CIN. L. REv. 1233, 1241 (2003) ("[I]ncreasing diversity ... reduces the
existing homogeneity that can lead to groupthink.").
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legal and social construction that leads to cultural diversity, but it has no
biological or genetic significance. 2' Due to the cultural moorings of race,
diverse board members bring enriched perspectives to the boardroom with no
offsetting diminution of merit, defined in accordance with the institutional
mission of the business.22 It is not skin color or other morphological features
traditionally associated with race that gives rise to different and valuable
experiences and insights; rather it is cultural diversity that leads to cognitive
skills that can and do transcend race.23

Of course, this being America at the turn of the twenty-first century, many
still do believe in race.24 Because many of these maleducated denizens of our
racialized society are shareholders or board members, the pressure to insist
upon culturally diverse boards is diluted.25 Similarly, it is clear that our

21. See Steven A. Ramirez, A General Theory of Cultural Diversity, 7 MICH. J. RACE & L.
33, 51-61 (2001) (discussing the positive practical impact of diversity on various segments of
society).

22. Thus, virtually every empirical analysis of the financial impact of diversity finds that
companies that embrace cultural diversity financially outperform companies that do not. See,
e.g., Carter et al., supra note 15, at 51 ("After controlling for size, industry and other corporate
governance measures, we find statistically significant positive relationships between the
presence of women or minorities on the board and firm value."); Janine S. Hiller & Stephen P.
Ferris, Separating Myth from Reality: An Economic Analysis of Voluntary Affirmative Action
Programs, 23 MEM. ST. L. REv. 773,794-95 (1994) (finding that stock prices react favorably to
companies announcing pro-diversity events); see also DAvID A. BROWN ET AL., WOMEN ON
BOARD: NOT JUST THE RIGHT THING .... BUT THE BRIGHT THING, CONFERENCE BOARD OF
CANADA i-ii (The Conference Bd. of Canada, May 2002) (finding that gender diversity
enhanced corporate governance); Ramirez, supra note 2, at 853 (finding a positive correlation
between board diversity and financial performance) (citing Amy J. Hillman & Albert A.
Cannella, Jr., Diversity on the Board and Firm Performance: The Mediating Role of
Stakeholder Management (working paper on file with the Washington and Lee Law Review)).

23. See Ramirez, supra note 21, at 63 ("The premise of cultural diversity is that all
persons offer cultural insights and experiences.").

24. Economist Glenn Loury uses the term "racial stigma" to capture the continuing sway
that race holds over the American psyche, even in the absence of attitudinal racial hostility. See
GLENN C. LOURY, THE ANATOMY OF RACIAL INEQUALITY 70-71 (2002) (defining racial stigma).
Professor Loury uses the examples of incarceration rates and the greeting received by the
publication of The Bell Curve (in 1994) to show that racial thinking continues to distort how our
society responds to racial issues. See id. at 80-85 (providing examples of racially motivated
policies). This kind of racial stigma distorts thinking across society, including the views that
shareholders and managers may harbor about appointing directors of color.

25. It is unclear, for example, if individual shareholders would vote on the basis of
diversity considerations even if they had the power to do so in fair and balanced corporate
elections. One corporate law scholar has raised the prospect that shareholder votes would
mirror the politics of affirmative action, and affirmative action has a spotty record at the polls at
best. See Joo, supra note 5, at 757 (doubting shareholder approval of affirmative action
proposals). Moreover, there is reason to believe that individual shareholder votes would be less
successful than the politics of affirmative action may indicate. First, blacks invest in stocks at
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racialized society fails to invest in the human capital of minority groups at the
same rate it invests in whites. 26 Economists also have shown that minority
groups generally do not have access to the same social capital-or social
networks-that are accessible to whites.27 Proportionately, this means an
artificial shortage of elite people of color throughout our society in general, and
for board service in particular.2 8 Thus, CEOs may be tempted, under cover of
these facts, to avoid any compulsion for diversifying their boards.29 Instead,
studies have demonstrated that executives will seek to fill boards with

significantly lower rate than whites. Robyn Greenspan, Black Investors Reduce Stock Holdings,
ClickZ Stats: Demographics, (June 30, 2003), at http://www.clickz.comstats/big-picture
/demographics/article.php/2229601 (on file with Washington and Lee Law Review). Second, in
addition to having far fewer numbers, blacks only hold a fraction of the wealth held by white
households-as of 1992 the median net worth of blacks was only 8% of the median net worth of
whites. Lisa Keister, Family Structure, Race, and Wealth Ownership: A Longitudinal
Exploration of Wealth Accumulation Processes, 47 Soc. PERSP. 161, 161 (2004). Therefore,
anything that smacks of racial politics is likely to be roundly defeated in corporate America.

26. See Linda Darling-Hammond, Unequal Opportunity: Race and Education, THE

BROOKINGS REV., Spring 1998, at 28 (noting discrepancies in educational opportunities between
whites and minorities). Hammond stated:

[E]ducational outcomes for minority children are much more a function of their
unequal access to key educational resources, including skilled teachers and quality
curriculum, than they are a function of race. In fact, the U.S. educational system is
one of the most unequal in the industrialized world, and students routinely receive
dramatically different learning opportunities based on their social status. In
contrast to European and Asian nations that fund schools centrally and equally, the
wealthiest 10 percent of U.S. school districts spend nearly 10 times more than the
poorest 10 percent, and spending ratios of 3 to 1 are common within states. Despite
stark differences in funding, teacher quality, curriculum, and class sizes, the
prevailing view is that if students do not achieve, it is their own fault. If we are
ever to get beyond the problem of the color line, we must confront and address
these inequalities.

Id.
27. See Ramirez, supra note 16, at 370 (discussing scholarly studies evincing the value of

social networks).
28. This artificial shortage of elite people of color in no way justifies the very extreme

homogeneity prevailing on the boards of corporate America; the de minimus number of directors
of color betrays forces much more powerful than the standby excuse for racial exclusion that
there are not enough qualified directors of color available. See supra note 2 (detailing the lack
of minority representation among corporate directors).

29. This Article addresses only the impact of homosocial reproduction on boards.
Rosabeth Kanter originally coined the term "homosocial reproduction" to explain why white
male managers seemed inclined towards homogeneity. ROSABErH Moss KANTER, MEN AND

WOMEN OF THE CORPORATION 48, 63 (1977). Thus, homosocial reproduction may be a
significant factor in disparate treatment of women and minorities throughout the corporate
hierarchy, particularly when senior management signals that it is an expected practice. See
SINGH, supra note 5, at 21 (discussing effect of senior management's implied messages on
promotion).
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a fetishistic belief in centralization."' 22 Consequently, there was an intellectual
and political vacuum left in favor of the two major political parties that did not
differ materially on the supremacy of business interests and maintaining the
status quo. "In brief, the Progressive Era was characterized by a paucity of
alternatives to the status quo, a vacuum that permitted political capitalism to
direct the growth of industrialism in America, to shape its politics, [and] to
determine the ground rules for American civilization for the twentieth
century ....,,23 The issue, according to Kolko, is one of comprehension; elites
will not accept radical reforms that are not in their interests and must be
educated with respect to potential reforms that converge with their interests.

I posit that just as the Populists and Socialists of yesteryear failed to
comprehend fully the context in which they operated, racial reformers of the
twenty-first century have thus far failed to comprehend fully the opportunities
implicit in political capitalism today.124 Durable racial reform is possible to the
extent that it is aligned with the interests of those with political and economic
power. The key is to exploit opportunistically events and political pressure to
achieve reform that is consistent with racial progress. 125 This is the driving
reality of all reform in America. Real and durable change cannot occur in a
democracy without the concurrence of those holding political and economic
power. While one may bemoan the current distribution of political and
economic power, there is little to be gained from dwelling on this point. The
end result is merely to burden racial reform with distribution issues that are far
more prone to headwinds. A more effective approach is to take the current
distribution of economic and political power as a given and find a way to
operate within those constraints.

Certainly, there may be more ideal distributions of wealth and power than
those currently prevailing in the United States. To a certain degree, I have

122. Id. at 304-05.
123. Id. at 305. In a candid snapshot of the attitudes of the business elite regarding the

relationship between business and government, Bankers' Magazine stated in 1901: "The
business... seeks to shape politics and government in a way conducive to his own
prosperity .... More and more the legislatures and the executive powers of the government are
compelled to listen to the demands of organized business interests." Id. at 161-62 (citing
Bankers' Magazine, LXII (1901), 497-99). Bankers' Magazine concluded as of 1901 that the
reason government was not "entirely controlled" by business was because business had not yet
reached "full perfection." Id. at 162. One hundred years later it is difficult to imagine that the
political grip of business interests has diminished, which is why durable reform without the
support of economic power is also difficult to imagine.

124. See Delgado, supra note 7, at 143 (stating that scholars should seek to identify
"moments of interest convergence").

125. For example, Delgado suggests that the War on Terrorism may hold opportunities-
and perils-for communities of color. Id. at 137-43.
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suggested as much.126  Race could become bundled up with these issues
relatively easily, given its historical role as a means of enhancing class
chasms.127 I suggest now that decoupling race from macro-distributional issues
can serve to help eliminate one source of oppression, to the extent racial
progress is achievable without addressing distributional issues.128 In all events,
law is rarely a source of durable fundamental reform. The ability of the law to
alter a distributional outcome that is essentially acceptable to all major
sources of political and economic power is dubious at best. 129 On the other
hand, there is good reason to think that racial reform is to some degree
achievable within the current framework of economic and political power.
First, the costs of race in terms of destruction of human capital is staggering,
particularly in an era when human capital is increasingly the predominate
source of wealth creation.130 Second, the "ascendant class" is increasingly of

126. See Steven A. Ramirez, Bearing the Costs of lnequality: Brown and the Myth of the
Efficiency/Equality Trade-Off, 44 WASHBURN L.J. (forthcoming 2004) (showing that enhanced
equality spurs economic performance); see also Steven A. Ramirez, Market Fundamentalism's
New Fiasco: Globalization as Exhibit B in the Case for a New Law and Economics, 24 MICH. J.
INT'L. L. 831, 849-51 (2003) [hereinafter Ramirez, Market Fundamentalism's New Fiasco]
(arguing in favor of democratizing international institutions and implementing appropriate
regulatory infrastructures); Steven A. Ramirez, The Law and Macroeconomics of the New Deal
at 70,62 MD. L. REv. 515,546-61 (2003) (proposing that legislative acts like the G.I. Bill were
highly successful in encouraging achievements among all levels of society, but noting that
similar legislation has failed to be enacted in the post-New Deal era).

127. There has been undeniable racial progress in America, even in the boardrooms of
major corporations. Thus, while it is true that only 4.1% of all Fortune 1000 directors are
African-American or Latino, this is certainly a very high multiple of the number of such
directors in, for instance, 1953. See supra note 2 (providing statistics regarding minority board
membership).

128. My own suspicion is that too much reform energy is being expended on issues where
political and economic elites, consisting mostly of white males, have little interest in common
with communities of color. Specifically, the issues of affirmative action (often mistaken for
unlawful quotas) and reparations, while founded on powerful notions ofjustice and equity, may
well impede the forging of effective interest convergence coalitions. In fact, these issues can be
recast in ways that highlight the commonality our society harbors with respect to racial progress,
as Justice O'Connor did in finding diversity in higher education to be a "compelling state
interest." Grutter v. Bollinger, 539 U.S. 306 (2003); see also William Raspberry, Optional
Reparations, WASH. POST, May 27, 2002, at A23 (proposing that reparations might be effective
if they offered an approach that was "fair to everybody").

129. I am much more sanguine about possible distributional reform that is coupled with
enhanced macroeconomic performance. See Ramirez, Market Fundamentalism's New Fiasco,
supra note 126, at 849-51 (noting that countries with the most successful economic growth also
provide educational investments for everyone).

130. See Ramirez, supra note 16, at 372-75 (discussing racial discrimination and its impact
on human capital).



61 WASH. & LEE L REV. 1583 (2004)

color and diverse. 3' Third, compared with any other era of American
history, the "ascendant class" realizes the untapped potential of people of color
in the United States.' 32 Fourth, in contrast to the dark ages of race, when the
vast majority of society truly believed in race-based differences that were
largely dictated by genetic consequences of racial phenotypes, today's holders
of political and economic power are increasingly aware that race is an illusion
and that all of its social consequences are the result of its social construction. 133

Finally, in coming years, it will be inescapably clearer that allowing the effects
of yesteryear's racial hierarchy to malinger and fester will entail
macroeconomic catastrophe. 134 These factors taken together suggest that there
will be episodes of opportunity for racial reformers to align their interests with
the interests of the "ascendant class," such that breakthroughs like Brown or the
Civil Rights Act of 1964 are possible again. 135

Of course, none of this is "inexorable destiny."' 36 The only elements that
are inexorable are that continuation of today's racial paradigm will be
increasingly costly and that opportunities to align interests with politically
potent forces will increase. The theory of interest alignment articulated in this
Article, however, requires prime movers to exploit a new paradigm that will
simply be more open to racial reform.' 37 In order to align interests with the
current and future holders of power over relevant areas of potential reform,
coordinated campaigns of education and persuasion must be undertaken,
focusing on the most powerful atomistic interests that can be marshaled in favor
of reform. 38  This is precisely what occurred in 1954 when the NAACP

131. See Ramirez, supra note 55, at 91 n.15 (showing that communities of color will
constitute one-half of the population and that women are entering the workforce at a
disproportionate rate).

132. See Kevin M. Williams, A Month to Remember, CHI. TRIB., Feb. 1, 2002, at Al, 2002
WL 2618871 (noting that highly successful African Americans are now legion in America, as
statesmen, presidential advisors, judges, performing artists, athletics, writers, and doctors, and
their success is widely trumpeted, at least at times).

133. The scientific fact that race is a social construct has now reached mainstream media.
Race: The Power of an Illusion (California Newsreel 2003), available at http://www.pbs.org/
race/000_General/000_00-Home.htm (last visited Aug 29, 2004).

134. See Ramirez, supra note 16, at 371 (noting that racism "results in underdeveloped
human capital on a massive scale throughout society").

135. Professor Bell has suggested as much. Bell, supra note 1, at 528.
136. KOLKO, supra note 106, at 303.
137. See supra notes 97-100 and accompanying text (discussing interest alignment in the

context of recent reforms made in the area of professional responsibility).
138. Richard Painter apparently mobilized a cadre of prominent law professors and was

successful because of the political context facing Senator John Edwards. This illustrates well
the opportunities available to racial reformers in terms of mounting support for timely
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convinced nine Supreme Court justices to move boldly away from "separate but
equal" to racial integration.139 The NAACP coordinated a concerted campaign
to persuade nine white males endowed with political power over the specific
issue of segregation in public education to fundamentally rewrite American
constitutional law. 140

This is also precisely what could have occurred when Congress and other
regulatory authorities imposed the far-reaching Sarbanes-Oxley Act of 2002141

and related reform initiatives.142 A key element of the initiative was to limit
CEO power. 43 Restricting CEO power over the director selection process
would have been a natural extension of this initiative.' 44 Indeed, since the
passage of the Act, the SEC has taken affinative steps to restrict CEO power
over director selection. 4

1 First, the SEC issued rules requiring publicly held
companies to disclose information relating to their director selection processes
and the function of any nomination committees. 46 Second, the SEC proposed

initiatives.

139. See Brown v. Bd. of Educ., 347 U.S. 483,494-95 (1954) (overturning the doctrine of
"separate but equal" and ordering the racial integration of schools).

140. See JACK GREENBERG, CRUSADERS IN THE COURTS 163-75,177-99 (1994) (recounting
the assiduous efforts of the NAACP Legal Defense and Educational Fund to amass social
science and political support for overturning segregation in education).

141. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified as
amended in scattered sections of U.S.C. titles 11, 15, 18, 28, and 29). For an overview of the
effect of the Sarbanes-Oxley Act, see Ramirez, supra note 2, at 842-44. Essentially, the Act
limited management autonomy (and therefore CEO power) over the audit function, the legal
function, and imposed an enhanced role for directors that are not dependent upon management
for payments other than directors' fees. Id. at 843-44. See also Annual Review of Federal
Securities Regulation, 58 Bus. LAw. 747,748 (2003) [hereinafter Annual Review] (providing a
detailed overview of the Sarbanes-Oxley Act of 2002).

142. Both the NYSE and the NASDAQ Marketplace imposed new listing requirements that
enhanced board independence from management. Ramirez, supra note 2, at 843-44; see also
Annual Review, supra note 141, at 748 (providing a detailed overview of the Sarbanes-Oxley
Act of 2002).

143. See supra notes 141-42 and accompanying text (discussing similar provisions in the
Sarbanes-Oxley Act of 2002).

144. See supra notes 141-42 and accompanying text (same); infra notes 145-46
(discussing recent SEC regulation of the nomination and election of directors in public
companies).

145. There is no doubt that the SEC has run into significant political resistance in its
initiatives to trim CEO power. See Dunham, supra note 102, at 61 (discussing hesitation by the
SEC in promulgating rules regarding "noisy withdrawal" in light of complaints voiced by
corporate lawyers); see also Amy Borrus, SEC Reform: Big Biz Says Enough Already, Bus.
WEEK, FEB. 2, 2004, at 43 (noting opposition to the corporate reforms). Nevertheless, my point
is that the time to strike for reforms was at the same time that Richard Painter struck-spring
and summer of 2002.

146. See Disclosure Regarding Nominating Committee Functions and Communications
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rules broadening the rights of shareholders to nominate directors. 147

Throughout 2002 and 2003, there was significant political and regulatory
pressure in favor of trimming CEO prerogatives.148 In fact, the Sarbanes-Oxley
Act passed the Senate by a vote of ninety-seven to zero; it is difficult to imagine
a more powerful context for lasting reform of corporate governance at the
federal level.

149

This Article cannot answer these queries:150 whether the Sarbanes-Oxley
reform initiatives 51 could have included provisions weakening CEO
prerogatives over board selection (thereby disrupting homosocial reproduction
and enhancing diversity within corporate America); or whether the Act could
have directly required measures to enhance diversity in the boardroom (thereby
weakening CEO prerogatives over board selection).152 Presumably, however,
insulating the CEO from the director selection process-by, for
example, requiring an independent nominating committee-would limit
homosocial reproduction in three important ways. First, to the extent director-

Between Security Holders and Board of Directors, 68 Fed. Reg. 69204 (Dec. 11, 2003) (to be
codified at 17 C.F.R. pts 228, 229, 240, 249, 270, and 274) (adopting new disclosure
requirements and amendments to existing disclosure requirements to enhance the transparency
of the operations of boards of directors).

147. See Security Holder Director Nominations, 68 Fed. Reg. 60784 (proposed rules, Oct.
23, 2003) (to be codified at 17 C.F.R. pts. 240, 249, and 274) (proposing new rules that would,
under certain circumstances, require companies to include in their proxy materials security
holder nominees for election as director).

148. See supra notes 97, 141-42, 146-47, and accompanying text (discussing the
Sarbanes-Oxley Act of 2002 and other proposed changes to securities law).

149. See supra note 92 (suggesting that politicians' fear of antibig business and populist
cries for reining in the power of business elites explains the unanimous vote for the Sarbanes-
Oxley Act of 2002 after years of voting in favor of more lax regulation).

150. It is, unfortunately, beyond the scope of this Article to articulate an ideal director
selection process for purposes of enhancing diversity while achieving more optimal corporate
governance. Consequently, I can only address the viability of general approaches to the issue of
how to disrupt homosocial reproduction.

151. I specifically mean to include within these initiatives: Sarbanes-Oxley Act of 2002,
Pub. L. No. 107-204, 116 Stat. 745 (codified as amended in scattered sections of U.S.C. titles
11, 15, 18, 28, and 29); Disclosure Regarding Nominating Committee Functions and
Communications Between Security Holders and Board of Directors, 68 Fed. Reg. 69204 (Dec.
11, 2003) (to be codified at 17 C.F.R. pts. 228, 229, 240, 249, 270, and 274); Security Holder
Director Nominations, 68 Fed. Reg. 60784 (proposed October 23, 2003) (to be codified at 17
C.F.R. pts. 240, 249, and 274); and the NYSE and NASDAQ Marketplace reforms. See supra
notes 97, 140-41, 145-46 (discussing these initiatives and the conditions surrounding them).

152. See Ranirez, supra note 55, at 124-32 (proposing that publicly held companies be
required to disclose to the investing public their policies and approaches to diversity
management (which would include diversity in the boardroom) and that directors be stripped of
business judgment rule protection for mismanaging diversity).
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selection power is shifted from the CEO to independent board members, it
is shifted to individuals with diminished incentives to indulge in homosocial
reproduction because unlike the CEO, the new directors would generally not be
setting the compensation package for those who selected them. 153 Second, the
selectors-independent directors-would now be a slightly more diverse group
than management, and their reduced inclination for homosocial reproduction
would be more favorable in terms of diversity. 54  Therefore, any legal
mechanism that shifted selection power for new directors to the board and away
from the CEO would likely lead to a significant uptick in the presence of
diversity in the boardrooms of corporate America as well as an improvement in
corporate governance.155

Although there were many influential interests in favor of restricting CEO
power over the board of directors, the political and regulatory process still
defies prediction. 56 There was a wealth of recent scholarship suggesting that
diverse boards would enhance board scrutiny of CEO action.1 57 In a broad
political sense, the environment was ripe for real reform, and there was some
recognition that the hold of the CEO over most boardrooms was a root problem
of the crisis in investor confidence in the summer of 2002.158 Moreover, there
is constant political pressure for measures that would tend to erase embedded
racial inequality within our society. 159 On the other hand, management
interests wield considerable power, and recent events suggest there are limits
to the degree to which law can rein in this power, at least in a

153. See supra notes 34-35, 37 and accompanying text (supporting the proposition that the
phenomenon of mutually interlocking boards of directors, particularly those made up of CEOs
of other companies, leads to higher compensation for CEOs).

154. See Westphal & Zajac, supra note 30, at 77 (noting that directors seek demographic
similarity when they have more power relative to the CEO); supra note 4 (noting that the corps
of directors is slightly more diverse than the corps of CEOs)

155. Until recently, there was some degree of skepticism that corporate governance even
mattered in terms of firm performance. Today, the consensus is that it does. See Ramirez,
supra note 2, at 854 n.101 (stating that "corporate governance matters to financial
performance").

156. See supra note 95-96 and accompanying text (noting the shortcomings of public
choice theory as applied to racial issues); see also Steven P. Croley, Theories of Regulation:
Incorporating the Administrative Process, 98 COLUM. L. REv. 1,4-5 (1998) (articulating four
competing theories of regulation and finding that none squares with reality).

157. See supra note 20 (noting the benefits of diverse boards and their tendency to avoid
like-mindedness and groupthink).

158. See Ramirez, Fear and Social Capitalism, supra note 88, at 63 (discussing the state of
investor confidence in the summer of 2002).

159. This political pressure was also manifest in the volume of amici briefs submitted in
the Grutter case. See supra note 104 (discussing the large number of amici briefs filed in
support of the University).
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more ordinary environment than that which prevailed in 2002-03.160 Thus, in
the final analysis, the question of whether CEO power over the director
nomination process would command sufficient political and economic support
to become a durable feature of American corporate law is a question that can
only be answered in a nonhypothetical manner after some racial reformer plays
the hand that our system of political capitalism deals. 161

IV. Conclusion

The United States is a capitalist democracy. Consequently, the law in the
United States responds to political and economic power. The American legal
system is also a highly diffused system. Therefore, reformers must orchestrate
political and economic power to bring pressure to bear upon the specific legal
actors vested with responsibility over a particular issue if they wish to achieve
durable reform. Interest convergence theory is the key to reform and progress
in any area of law from race to corporate governance. As Derrick Bell has
correctly stated: "Further progress to fulfill the mandate of Brown is possible to
the extent that the divergence of racial interests can be avoided or
minimized." 162 The converse of Bell's observation is equally true: To the
extent interest convergence is maximized, reform opportunities are maximized.
This Article seeks to extend interest convergence theory to its logical ends-
specifically, to include the possibility that interests can be aligned to further the
goal of reform, racial or otherwise. This possibility can come to fruition when
individuals seeking specific reforms can convince specific individuals with
economic or political power over that specific issue. This is essentially what
the NAACP achieved in the Brown decision. This alignment of interests was
achieved in the Grutter opinion fifty years later, where it succeeded in
securing qualified support for affirmative action from a fundamentally

160. While it is true that CEO power is a factor that must be considered in crafting any
corporate governance reform, it is also true that many influential voices are beginning to
understand that the relationship between the CEO and the board must give primacy to the
monitoring duties of directors, rather than any obligation that directors have to furnish
operational advice to the CEO. See No More Mr. Nice Guy, THE ECONOMIST, March 20, 2004,
at 15 ("The primary function of independent board directors... is to monitor the firm's
managers, not to give strategic or managerial advice, and directors should allow nothing to
impair their monitoring role."). Thus, there will be continuing pressure for reform.

161. See KOLKO, supra note 106, at 3 (defining political capitalism as the use of politics
and law to secure conditions of stability, predictability, and security for the ascendant class). I
prefer the term social capitalism, connoting a broader set of beneficiaries. Ramirez, supra note
49, at 37.

162. Bell, supra note 1, at 528.
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conservative Court. It also explains Richard Painter's efforts to relandscape
professional responsibility for attorneys representing publicly held companies.
In each case, economic and political power was brought to bear on lawmakers
vested with specific power over a specific issue.

The Article also seeks to illustrate these points in the specific context of
corporate corruption and the Sarbanes-Oxley Act of 2002. This Act presented
an historic opportunity to facilitate more diverse boards. In the end, this reform
was forestalled in favor of weaker reforms that will not contribute to the goal of
racial reform in any material way. This Article posits that this result flows
more from the fact that there was no prime mover striving to forge an interest
alignment sufficient to accomplish the specific reforms needed to enhance
board diversity than from either the merits of any particular proposal or the
support any proposal may have inspired. The lesson to be learned from this
reality is the lesson of this Symposium. Race is everywhere; therefore,
possibilities for racial reform are similarly ubiquitous. It is even present within
issues related to CEO domination of the director selection process. CEOs play
the game of homosocial reproduction when selecting directors. Given our
apartheid tradition, this means that the upper echelons of corporate America
will be essentially the exclusive province of white males far into the future.
But, because board diversity can improve corporate governance, racial
reformers may find many allies that can serve to facilitate reform in this arena.
The challenge is to find economic and political interests that can gain either
from enhanced diversity or from improved corporate governance and to educate
and mobilize those interests.




