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ensure that parties receive the same protection within bankruptcy that they
would have received under state law.' 91

The Court in Archer neither discussed the forum shopping problem nor
analyzed the settlement as a state-controlled issue; however, the interpretation
of the settlement agreement presented contract rights that should have been
determined according to state law. 92 Consequently, the Supreme Court should
have recognized the general and mutual releases as discharging "all and sundry
claims between the parties." 193 As noted previously, basic contract law favors
the settlement of claims and, in turn, the enforcement of promises made within
mutual and voluntary agreements, which "suggests that a claimant who had
settled a claim should be foreclosed from later pursuing it in violation of the
settlement agreement."' 194  Moreover, the novation at issue in Archer
represented a substituted contract that had the effect of discharging the original
tort claim and replacing it with a new contractual obligation. 95 The creditor,

191. See G. Marcus Cole, The Federalist Cost of Bankruptcy Exemption Reform, 74 AM.
BANKR. L.J. 227, 239-40 (2000) (stating that "substantive rules must survive across the
bankruptcy membrane if the forum shopping problem is to. be avoided" and that the Butner
principle requires that the law that controls rights outside of bankruptcy should also control
those rights within bankruptcy).

192. According to Steven L. Schwarcz, the Supreme Court's logic in Butner appears to
apply not only to property rights but also to state law contract rights, even though there are no
cases exactly on point. Schwarcz, supra note 3, at 576-77. Furthermore:

[U]niform treatment of contracts likewise would reduce uncertainty and would
prevent a debtor from receiving a windfall merely by filing bankruptcy to impair
rights under those contracts .... Furthermore, property is merely a bundle of
rights, and it would be inconsistent to treat unbundled rights, such as contract
rights, differently from bundled rights for purposes of this analysis.

Id. (citing In re Columbia Gas Sys. Inc., 50 F.3d 233,241 (3d Cir. 1995)); In re Streets & Beard
Farm P'ship, 882 F.2d 233, 235 (7th Cir. 1989)).

193. McGladrey, Hendrickson & Pullen v. Sytek Fin. Corp., 375 S.E.2d 689, 691 (N.C. Ct. App.
1989) (citing Merrinmon v. The Postal Tel.-Cable Co., 176 S.E. 246 (1934)); see also Chaplin v.
Nationscredit Corp., 307 F.3d 368, 373 (5th Cir. 2002) (discussing the merits of "plain and simple"
statements of release within settlement agreements and the effects thereof). Noting the importance of
simple release statements, the Chaplin court stated:

[A] rule allowing litigants to settle all claims with a plain and simple statement that the
release covers any and all claims reduces transaction costs, puts sophisticated and
unsophisticated litigants alike on equal footing, and adds certainty to settlement
negotiations and agreements .... In short, a general release of "any and all" claims
applies to all possible causes of action, unless a statute specifically and expressly requires
a release to mention the statute for the release to bar a cause of action under the statute.

Id
194. FARNSWORTi, supra note 7, § 4.23.
195. See id. § 4.24 (discussing the concept of a substituted contract); see also PERILLO,

supra note 5, § 21.8 ("A novation is a substituted contract which operates immediately to
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therefore, has no right to enforce the original tort claim but is instead limited to
the remedies available under the substituted contract.'96

The Archers' available remedies were limited to the enforcement of the
promissory note, as explicitly stated in the settlement agreement. 97 Both the
general and mutual releases barred further litigation of any fraud allegations
arising from the original debt-sale of the manufacturing company. 198 The
Supreme Court's failure to implement state substantive law in Archer
produced a result that would not have occurred in a state court forum and
illustrated a clear violation of the Butner principle. 199

On the other hand, Butner, while emphasizing the importance of
uniform outcomes in the state and bankruptcy forums, authorizes
bankruptcy courts to override state law if a "federal interest" necessitates a
different outcome. 2

00 The federal interest standard, however, is vague and
presents the perplexing question of what constitutes a federal interest
sufficient to override the Butner principle. 20 1 Davis v. Davis (In re Davis) 20 2

suggested that parties may have difficulty satisfying the federal interest,
short of federal pre-emption.2 °3 According to the Davis court, the

discharge an obligation.").
196. PERILLO, supra note 5, § 21.8.
197. Archer v. Warner (In re Warner), 538 U.S. 314, 317 (2003).
198. Id.
199. See supra Part IV (discussing the Supreme Court's decision and treatment of the

contract issues in Archer).
200. Butner v. United States, 440 U.S. 48, 55 (1979).
201. See Schwarcz, supra note 3, at 577-78 (stating that the Butner principle allows

bankruptcy courts to override state property law if a federal interest exists, although the
Supreme Court did not define this standard, and noting that the Bankruptcy Code's "policy of
equality of distribution surely should qualify").

202. Davis v. Davis (In re Davis), 170 F.3d 475 (5th Cir. 1999). In Davis, the Fifth Circuit
considered whether § 522(c)(1) pre-empted Texas exemption statutes or could be interpreted to
override the exemption provision to satisfy a nondischargeable child support and alimony
judgment. Id. at 477. The debtor in Davis filed for bankruptcy and claimed his Texas home as
an exemption. Id. The creditor objected to the exemption of the Texas homestead and argued
that § 522(c)(1) of the Bankruptcy Code pre-empted the Texas exemption statute. Id. The
Davis court stated that exemption of property plays an important role within the bankruptcy
context and, as such, is a "closely guarded" right that is largely defined by state law. Id. at 478-
79. The court rejected the creditor's interpretation of § 522(c)(1) because that interpretation
would place preferred creditors in a better position after the debtor had filed for bankruptcy
than before that point. Id. at 481. The Davis court further held that § 522(c)(1) did not directly
conflict with the Texas exemption statute and that the creditor's policy argument (enforcement
of family support obligations) did not provide sufficient evidence of implied preemption. Id. at
482. Thus, Davis upheld the debtor's homestead exemption under Texas law. Id. at 483.

203. See id. at 481-83 (discussing the difficulty of reaching the federal interest standard).
According to the Davis court, the argument asserted by the creditor fails for a number of
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traditional areas of state police power, such as property law, are
presumptively reserved to the states unless Congress acts with a "clear and
manifest purpose" to override the state law or the state law irreconcilably
conflicts with federal law. 2°4 The court denied the petitioner's pre-emption
argument because the Bankruptcy Code did not directly conflict with the
Texas exemption statute. 20 5 The Davis court stated that giving effect to the
creditor's interpretation of Section 522(c)(1) would have denied the debtor
the exemptions permitted outside of bankruptcy and possibly deterred a
debtor from seeking relief in bankruptcy. 2°6 Analyzing this possible effect,
Davis stated that "Congress surely would not have reached this
consequential result without legislating more explicitly. ,207

The circumstances in Archer do not present a pre-emption argument or
a federal interest of such weight to override the Butner principle. Issuing a
decision adverse to a possible state holding on the same issue, the Supreme
Court in Archer created a contractual quagmire that fails to provide debtors
the same protection they would have received outside of bankruptcy. The
Court created an incentive for creditors involved in the settlement of
alleged fraud claims to petition for involuntary bankruptcy. Under Archer,
creditors may be able to take advantage of a fixed payment from the
settlement in bankruptcy while proving nondischargeability of settlements
with previously released state claims.2 °8 Archer exacerbates the forum

reasons, including that: "In effect, Sandra's [creditor] proffered construction of § 522(c) does
not merely withhold any special protection offered by bankruptcy law, but overrides
nonbankruptcy law and has the effect of denying the debtor even exemptions that would have
been available outside of bankruptcy." Id. at 481.

204. Id. at 481-82.
205. Id. at 482.
206. Id. at 481.
207. Id.
208. See LYNN M. LoPucKi, STRATEGIES FOR CREDITORS IN BANKRuPTcY PROCEEDINGS

§ 2.08 (3d ed. 1997) (describing the "strategic implications" of involuntary bankruptcy,
including the possible benefits of controlling venue). Although creditors have the option of
pursuing an "involuntary" bankruptcy claim, LoPucki states that "it is seldom in their interests to
do so." Id. Moreover, an unsuccessful involuntary bankruptcy petition can result in liability for
damages against the petitioning creditors. Id. Despite these risks, LoPucki states that "there are
strategic uses of involuntary bankruptcy that may justify the risks," and one such strategic use is
"controlling venue." Id. Indeed, LoPucki notes that "the statutes governing venue of bankruptcy
cases are highly permissive and forum shopping is rampant." Id. On the other hand, the
percentage of "bankruptcy proceedings" that are "commenced by creditors" is about "one half of
1 percent." Id. § 2.08 n.120. For an example of a bankruptcy case in which the court
entered a judgment for damages against a creditor for filing an involuntary bankruptcy
petition in bad faith, see In re John Richards Homes Building Co., 298 B.R. 591 (Bankr.
S.D. Mich. 2003). In John Richards Homes Building Co., the bankruptcy court entered damages
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shopping problem rather than addressing the issue or recognizing the
necessity of uniform outcomes between state and bankruptcy courts.

E. How Does the "Honest But Unfortunate Debtor" Policy
Affect Archer?

The "honest but unfortunate debtor" policy within bankruptcy, as
defined by Spicer, means that the "fresh start" offered to the debtor through
the discharge of debts is not absolute, but is limited to the "honest"
debtor.2°  Indeed, the Spicer court stated that Section 523(a)(2)(A)
effectuates this policy by denying discharge to all debts obtained by fraud,
a position supported by other statutory exceptions that bar discharge in
bankruptcy for wrongful conduct.210 The Brown Court, using a similar
argument, stated that when seeking discharge of their debts, debtors place
their prior dealings "squarely in issue" because the Bankruptcy Code limits
relief to the honest but unfortunate debtor. 21' Because the Supreme Court
relied on Brown as the governing precedent in Archer, a thorough analysis
of Archer and the novation theory requires a discussion of this bankruptcy
policy.

212

The first question is whether the Fourth Circuit's decision in Archer is
consistent with the honest debtor policy. The fraud claims against the
Warners were not established.2t 3 The Warners and Archers voluntarily
settled the claims of fraud and expressly agreed not to raise any further

against the creditor for over $6,000,000. Id. at 593.
209. United States v. Spicer (In re Spicer), 57 F. 3d 1152,1156-57 (D.C. Cir. 1995).
210. Id; see also 11 U.S.C. § 523(a)(4) (2000) (providing that debts "for fraud or defalcation

while acting in a fiduciary capacity, embezzlement, or larceny" are nondischargeable); 11 U.S.C.
§ 523(a)(6) (2000) (stating that debts incurred by "willful and malicious injury by the debtor to another
entity" are nondischargeable).

211. Brown v. Felsen (In re Brown), 442 U.S. 127, 128 (1979); see also Anthony Michael
Sabino, Preventing an Alchemy of Evil: Preserving the Nondischargeability of a Debt Obtained by
Fraud, 12 J. BANKR. L. & PRAc. 99, 99-100 (2003) (describing the "paramount" importance of the
"honest" debtor policy to bankruptcy and claiming that the discharge exceptions in the Bankruptcy
Code are "precepts... cemented in even firmer ground; the dictates of fairness and common sense").

212. Commenting on the Archer decision, Gordon Bermant states that "[iln moral terms, the
Court decided that bankruptcy law will protect values that the parties at one time had been willing to
compromise." Gordon Bermant, What's Stigma Got To Do With t?, AM. BANKR. INST. J., Aug 22,
2003, at 22, 22 n.1.

213. Archer v. Warner (In re Warner), 538 U.S. 314,317 (2003).
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assertions of fraud, which at "face value" does not offend the honest debtor
policy.

214

In contrast, cases such as Grogan v. Garner (In re Garner)215 have
relied upon this principle, but in those cases the plaintiff had previously
established fraud.216 As such, Grogan does not deal with the "antecedent
question, presented in this case [Archer], of whether a bankruptcy court fraud
inquiry is proper in the first place."217 Moreover, the enforcement of the
novation and the release provisions does not create "inequitable results" in
bankruptcy because the creditor and not the debtor, according to West,
released the original debt by accepting the settlement.218 Archer does not

214. See Respondent's Brief at 30-32, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418)
(discussing the reasons that the honest but unfortunate debtor principle is not offended in this case and
consequently does not require a nondischargeability ruling by the bankruptcy court).

215. Grogan v. Garner (In re Garner), 498 U.S. 279 (1991). In Grogan, the Supreme Court
considered whether Section 523(a) of the Bankruptcy Code required proof of fraud by clear and
convincing evidence or by a preponderance of the evidence. l at 281-82. In this matter, the creditor
had received a judgment of fraud against the debtor, and when the debtor entered bankruptcy, the
creditor admitted the state court findings to object to dischargeability of the debt under Section 523(a)
(debt obtained by fraud). Id. The Bankruptcy Court utilized the doctrine of collateral estoppel to hold
the debt nondischargeable. Id. The debtor agreed that the evidence had been sufficient to prove fraud
in the state court; however, the debtor claimed that the Bankruptcy Code required clear and convincing
evidence, which is a higher evidentiary standard than the preponderance standard used in the state
judgment. Id. at 282. Thus, the debtor argued that collateral estoppel should not apply in the
bankruptcy proceeding. Id The Bankruptcy Code is silent on the standard of evidence for proof of
fraud under Section 523(a). Id. Grogan stated that the fresh start policy in bankruptcy did not require
a more searching evidence standard because that right is not absolute but limited to the honest but
unfortunate debtor. Id at 286-87. The Court stated: "We think it unlikely that Congress, in
fashioning the standard of proof that governs the applicability of these provisions, would have favored
the interest in giving perpetrators of fraud a fresh start over the interest in protecting victims of fraud."
Id at 287. Thus, the Court in Grogan stated that preponderance of the evidence was the proper
standard for Section 523(a) because it provided the proper balance between the fresh start policy for
debtors and the limitation of this policy to the honest but unfortunate debtor. Id

216. Respondent's Brief at 31, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418). For
example, in Grogan, the creditor had received a judgment of fraud against the debtor, and when the
debtor entered bankruptcy, the creditor admitted the state court findings to object to dischargeability of
the debt. Grogan, 498 U.S. at 281-82.

217. Referring to the Grogan decision, the respondent's [Warner] brief stated that "neither
case suggests that the 'honest but unfortunate debtor' policy forces" the bankruptcy court to
nullify a voluntary contractual agreement in which the creditor agrees to release all claims of
fraud. Respondent's Brief at 31, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418). In
addition, the respondent's [Warner] brief also stated that the petitioners [Archers] did not
present any case in which the courts have invalidated or barred a prebankruptcy contractual
agreement in which a specific release bars the creditor from later asserting fraud claims against
the debtor. Id. at 31 n.8.

218. West v. Oltman (In re West), 22 F.3d 775, 778 (7th Cir. 1994).
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trigger the honest but unfortunate debtor policy because the fraud claims
were not established, and the settlement agreement did not create an
inequitable result in bankruptcy that required application of this policy. 219

In addition, the Warners do not belong to the dishonest debtor category
described in Spicer, in which the fraudulent debtor sought to escape all
obligations by wooing the creditor into accepting a hefty settlement amount in

220exchange for a general release. In Spicer, the court stated that this type of
behavior allows any fraudulent debtor to receive the fresh start in bankruptcy
simply by changing the form of the original tortious debt.22' Certainly, this
classification paints a dismal picture of a debtor that has any connection to an
allegation of fraud.222 On the other hand, the Warners not only presented two
deeds of trust to secure the promissory note of $100,000 but also paid the
Archers $200,000 in cash at the execution of the agreement.223 The significant
cash settlement serves as a rational defense to the Spicer scenario, which
suggests that the Warners were merely attempting to change the form of the
obligation so that it would become a contractual obligation dischargeable in
bankruptcy.224

219. The question remains as to whether the honest debtor policy should punish even those
debtors like the Warners who have only been accused of fraud and have resolved alleged fraud
claims with a mutual agreement through which the creditors received a money settlement in
return for a voluntary release.

220. United States v. Spicer (In re Spicer), 57 F.3d 1152, 1155-57 (D.C. Cir. 1995). But
see Gaimio v. Detrano (In re Detrano), 222 B.R. 685,688 (Bankr. E.D.N.Y. 1998), rev'd, 326
F.3d 319 (2d Cir. 2003) (stating that a "tremendous distance" exists "between pleading and
proving intentional torts," and until a fraud case has been proven or a debtor has admitted
liability, "there is no basis for presuming the defendant is an intentional tortfeasor for purposes
of either state law or federal bankruptcy law").

221. Spicer, 57 F.3d at 1156-57. According to Spicer, the Bankruptcy Code is supposed to
maintain a "delicate balance" between the debtor's rights and the rights of creditors that are the
victims of fraud. Id. Certainly, the "honest but unfortunate debtor" is a policy about fairness
and proper behavior that allows the debtor to receive a "fresh start" in bankruptcy; however, the
enforcement of a contractual agreement is also a matter of ensuring fairness between the parties
by preventing one party from receiving more than he or she bargained for in the agreement. See
Respondent's Brief at 23-25, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418) (asserting
that by "releasing creditors from the burden of their bargain, while allowing them to retain its
benefits, petitioners' [Archers] interpretation of the Code would thus undermine state contract
law in an important way").

222. The debtor in Spicer received a criminal conviction for his fraudulent activity, and the
settlement agreement released the civil action for fraud. Spicer, 57 F.3d at 1154. In contrast,
the allegations against the Warners were not adjudicated nor had liability been admitted by
either party. Archer v. Warner (In re Warner), 538 U.S. 314, 317 (2003).

223. Archer, 538 U.S. at 317.
224. See supra notes 213-14 and accompanying text (asserting that the fraud claims

against the Warners had not been adjudicated but were dismissed with prejudice and released in
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Although the honest but unfortunate debtor policy is an oft-cited policy
consideration within bankruptcy, it is not a controlling element of Archer.225

The debtors were not adjudicated as fraudulent debtors, and more importantly,
the creditors had released all state law claims over the debtors.226 The debtors
also do not fit into the extreme group of fraudulent debtors described in

227Spicer. Thus, Archer does not trigger the honest but unfortunate debtor
policy or operate inconsistently with this bankruptcy policy.

F. Do the Attorneys Involved in Archer Bear Part of the Blame?

A pertinent question in this analysis of Archer is whether the counsel for
either party is at fault for the failed settlement agreement that led to this lengthy
conflict or the Supreme Court's complete reversal of the Fourth Circuit and
disregard of the novation theory.228 According to the Model Rules of Professional
Conduct, lawyers have a duty to provide clients with competent representation,
which includes "legal knowledge, skill, thoroughness, and preparation reasonably
necessary for the representation." 229 A lawyer may be competent in a particular
area without having prior experience.230 Indeed, the lawyer may not have the
proper level of competence when accepting a matter but may "acquire the
necessary competence, through study, and preparation." 23

1 In Archer, the parties
were represented by counsel at all points in the conflict, and the attorneys had the
duty to approach the negotiation discussions with the "same skill, knowledge,

the settlement agreement).
225. LoPucki states that although "it is sometimes said that a bankruptcy discharge is

available only to 'honest debtors,"' this statement is an "exaggeration." LOPucKI, supra note
208, § 1.05. According to LoPucki, debtors who commit certain dishonest acts may be denied a
discharge in Chapter 7 cases but will often be eligible for discharge under Chapter 11 or
Chapter 13. Id.

226. Archer, 538 U.S. at 317-19.
227. See supra notes 220-24 and accompanying text (describing the fraudulent behavior of

the debtor in Spicer).
228. See supra note 174 and accompanying text (noting the lack of discussion about the

novation issue at oral argument).
229. MODEL RULES OF PROF'L CONDUCT R. 1.1 (2002); see also RONALD D. ROTUNDA,

LEGAL ETmics: ThE LAWYER'S DEsKBOOK ON PROFESSIONAL RESPONSIBIITY § 2-1 (2000) ("Not
only the law of malpractice but the law of ethics requires lawyers to be competent.") (citation
omitted).

230. ROTUNDA, supra note 229, § 2-1.1.
231. Id.
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and diligence.., as that which an attorney must employ in all other litigation
tasks. v1232

The logical starting point to this discussion is the negotiation proceedings.
The first question is whether the creditors' counsel acted with proper skill and
knowledge in constructing the settlement agreement that created a novation and
permitted the bankruptcy discharge of the debt in the lower courts. According
to Robert J. D'Agostino, "[b]ankruptcy is common. Counsel negotiating
settlements cannot credibly claim surprise or nonforseeability that a settling
debtor might subsequently file for protection under the Bankruptcy Code. ,233 If
the counsel for the creditors knew that the main objective was to ensure
payment of the settlement sum, then reasonable knowledge and skill would
suggest that the creditors' counsel should have examined the potential effect of
the settlement agreement in bankruptcy. 234 A competent attorney has the
responsibility to analyze the potential effects of a settlement in more than one
context and to ensure that the settlement will meet the clients' needs.235

The creditors' counsel had a responsibility to be knowledgeable about
issues pertinent to the clients' needs during settlement negotiations.
Certainly information regarding the circuit split on novation was readily
available prior to Archer, and the creditors' counsel should have been on
notice about this issue. Drafting a settlement agreement for a debt that may
be nondischargeable in bankruptcy, "the creditor must take care not to effect a

232. Lynn A. Epstein, Post-Settlement Malpractice: Undoing the Done Deal, 46 CATH. U.
L. REv. 453, 459 (1997). According to Epstein, "over twenty percent of civil cases will be
resurrected in the form of malpractice actions initiated by dissatisfied clients," and every state
except Pennsylvania allows a client "to proceed with the theory that his attorney negligently
negotiated an agreement despite the fact that the client consented to settlement." Id. at 453.

233. D'Agostino, supra note 54, at 5; see also Warren & Westbrook, supra note 13, at 16
("When parties get into disputes, bankruptcy often looms at the edge of their negotiations and
maneuverings-a little like an exit door that has been left ajar .... The answer to these
questions [concerning a possible bankruptcy] profoundly affects the negotiations.").

234. See CHARLES W. WOLFRAM, MODERN LEGAL ETHics § 5.1 (1986) (discussing the
elements of competence required to meet professional legal standards). Wolfram explains the
knowledge and skill components of competence in the following manner:

A lawyer must know at least the basic elements of the law involved in representing
a client. A lawyer should carefully investigate the facts and analyze the client's
problem in light of applicable law. A lawyer should not have an overdeveloped
sense of his or her own competence or capacity for legal work.

Id.
235. See Epstein, supra note 232, at 467 (stating that not only the law but also a client's

perspective of what is equitable and fair plays a role in the negotiation process, and "[to
determine what a client perceives to be fair, an effective attorney must begin by determining the
needs and objectives of the client").
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'novation' that might alter the nondischargeable nature of the debt., 236 Thus,
the attorneys "might [have] insist[ed] on a release made conditional on
complete payment of the agreed upon settlement or include[d] specific
stipulations related to fraud., 23 7 The creditors might have attributed the loss of
the settlement (if the Supreme Court had upheld the Fourth Circuit's ruling) to
the negligence of their counsel in failing to fully research the issues and prepare
a settlement agreement that would not create a novation and a resulting
dischargeable contract debt in bankruptcy. 238 The various options available to
the creditors' counsel are discussed in Part VI.

A second factor to consider is the conduct of the debtor's counsel after the
Fourth Circuit decision that ruled in favor of the debtors and the novation
theory. During oral argument before the Supreme Court, the creditors asserted
that the debtor had "abandoned" the novation theory.239 The debtor's counsel
did not abandon the novation theory but definitely de-emphasized the argument
during oral argument and within the appellate brief.24° The lead argument in
the appellate brief focused on "principles of collateral estoppel and federalism,"
whereas the novation theory was discussed in only one paragraph.24'
Discussing the debtor's two main arguments, the creditors' appellate reply brief
stated that the lead argument had not even been raised in the court below or in
the objection to the petition for certiorari. 242  In addition, the debtor's
counsel focused on four main points during oral argument, none of which
claimed that novation alone was sufficient to create a dischargeable

236. LoPucKI, supra note 208, § 2.10.
237. See D'Agostino, supra note 54, at 5-6 (discussing the choices that a creditor may

have to preserve a claim of fraud for objection to discharge in bankruptcy and stating that the
creditor may "insist on a release made conditional on complete payment of the agreed upon
settlement or include specific stipulations related to fraud in any consent judgment").

238. See WOLFRAM, supra note 234, § 5.6.1 ("Courts in the United States have recognized
from a very early time a common-law right of a client to recover damages from a lawyer whose
negligent performance has caused financial loss to the client.").

239. Oral Argument Transcript at 57, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-
1418).

240. See infra notes 241-44 (noting that the debtor's counsel de-emphasized the novation
argument in the oral arguments before the Supreme Court and in the appellate brief).

241. Respondent's Brief at 10, 24, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418).
242. Petitioner's Reply Brief at 1, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-1418).

The Archers' reply brief claims that Warner's two main arguments were (1) a collateral estoppel
argument that "respondent [Warner] did not make ... below or in her brief in opposition to the
petition for certiorari .... [Tihe argument is therefore waived," and (2) an argument based on
the idea that the Archers had promised not to raise the issue of fraud. Id.
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debt in bankruptcy. 243 Indeed, the debtor's counsel only mentioned novation
in passing during oral argument.2"

If the Supreme Court granted the petition for certiorari on the novation
issue,245 and the Fourth Circuit had strongly affirmed the effect of novation in
discharging a prior obligation,246 why then did the debtor's counsel de-
emphasize the most effective argument Warner had? Malpractice cases have
rejected claims based on "mere errors of judgment if the lawyer acted in the
'good faith' belief that the lawyers' advice and other assistance was in the best
interest of the client."247 Thus, the question is whether the decision to de-
emphasize the novation argument that had succeeded in the lower courts falls
within the carefully executed strategy category. The debtor's counsel could
have presented a more effective and consistent argument by focusing on the
novation concept instead of a collateral estoppel argument that left one member
of the Supreme Court "dumbfounded., 248 Although the debtor's counsel's
behavior may arguably constitute a "mere error of judgment," the fact remains
that the decision to de-emphasize the novation argument might have
contributed to the Supreme Court reversal in Archer.

Certainly, neither party's counsel emerged fault-free from Archer, even
though the creditors maintained their rights to the promissory note. If the
settlement agreement had been properly constructed, then the creditors would
not have had to vigorously pursue this matter to the Supreme Court. The
agreement could have avoided novation. In contrast, the debtor appeared to
have effective counsel during the negotiation process but might have suffered
harm when her counsel de-emphasized novation, which was the most effective
argument. This de-emphasis of novation might have cost the debtor the

243. See Oral Argument Transcript at 26-54, Archer v. Warner, 538 U.S. 314 (2003) (No.
01-1418) (presenting the debtor's [Warner] oral argument before the Supreme Court in which
Warner wanted to present four main points and only mentioned novation in passing and in
relation to the larger argument that state law should control).

244. Id.
245. See Archer v. Warner (In re Warner), 538 U.S. 314, 318 (2003) (stating that the

Supreme Court granted the petition for certiorari because "different Circuits have come to
different conclusions about this matter [referring to novation]").

246. Archer v. Warner (In re Warner), 283 F.3d 230, 236-37 (4th Cir. 2002), rev'd, 538
U.S. 314 (2003).

247. WOLFRAM, supra note 234, § 5.6.2.
248. See Oral Argument Transcript at 30, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-

1418) ("There's ... no collateral estoppel here. That argument absolutely dumbfounded me,
frankly, because for collateral estoppel, issue preclusion, you must have... actually
litigated .... ).
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Supreme Court decision, while at the same time costing society the current
contractual quagmire created by Archer.

G. Analysis Summary

Archer fails to fulfill the Supreme Court's goal of unifying the circuit split
and, instead, appears to create more questions than answers. Questions arise as
to whether Brown is the proper governing precedent, or if Archer should have
recognized the necessity of achieving uniform outcomes in bankruptcy and
state court proceedings. Other questions arise as to the effectiveness of the
counsel for both parties. This Note argues that Brown is not the proper
governing precedent. Furthermore, the Supreme Court had a duty to uphold the
Butner principle and apply state substantive law to the issues in Archer. This
Note states that the Supreme Court should have addressed the public policy
supporting settlements and the enforcement thereof of valid settlements. The
Supreme Court should have upheld the novation theory, and the creditors'
proper remedy was to seek a malpractice claim against their attorneys for the
lost settlement.

VI. Alternative Actions: The Proper Remedy for Archer

The creditors in Archer were not faced with the sole option of a settlement
agreement complete with broad releases but had a variety of settlement and
litigation tools available that would have effectively secured the settlement as a
nondischargeable debt in bankruptcy. The creditors in Archer could have
circumvented the loss of the settlement in bankruptcy without pursuing the
extensive litigation that culminated at the Supreme Court.249  This Part
discusses the alternative courses of action available prior to Archer that could
have maintained the nondischargeability of the settlement while also preventing

250the creation of a novation.

249. Although the Supreme Court ruled in favor of the creditors in Archer, the creditors
still have no guarantee that the bankruptcy court will find the original debt nondischargeable
upon examining the extrinsic evidence regarding the fraud claim. Furthermore, the Supreme
Court remanded Archer to the Fourth Circuit for further determinations regarding a collateral
estoppel and a preclusive intent argument, either of which may prevent the creditors from
maintaining the settlement in bankruptcy. See supra notes 134-35 and accompanying text
(describing the alternative arguments raised by Warner and remanded to the Fourth Circuit by
the Supreme Court).

250. See Petitioner's Brief at 23 n.14, Archer v. Warner, 538 U.S. 314 (2003) (No. 01-
1418) (claiming that the Fourth Circuit's novation theory and interpretation of § 523(a) is a
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A. Litigate to Final Judgment in State Court Proceedings

Perhaps the best, but not the most efficient or cost-effective, method of
preventing the discharge in bankruptcy of an alleged fraudulent debt is for the
creditor to seek full adjudication of the claim in state court proceedings. 25' Indeed,
"the creditor who follows the 'race-to-the-courthouse' strategy and pursues the
defendant to final judgment strengthens its position and bargaining leverage against
the defendant should he or she then resort to bankruptcy. ',2 52 The burden of proof
for a nondischargeability action under Section 523(a)(2)(A) of the Bankruptcy Code
is preponderance of the evidence, and a state court judgment must "require at least
the same standard of proof in order for preclusive doctrines, such as collateral
estoppel... to apply in the bankruptcy court."253 If the state litigation records
sufficiently address the required elements under a Section 523(a) claim, "the
bankruptcy courts will extend full faith and credit to the state court judgment. '254

If the creditors in Archer had a viable state fraud suit against the debtors,
formal state adjudication would have been an option. A state court fraud judgment
in favor of the creditor presents a dependable nondischargeability claim, unlike the
novation created by the Archer settlement agreement. Furthermore, Rebecca
Callahan and Lisa Mathaisel state that creditors should fully adjudicate their fraud
claim in state court if the claim involves significant damages or debt, and the
creditors "cannot obtain fraud admissions or recitals from the defendant as part of
the settlement. '255 On the other hand, the decision to adjudicate a claim fully rather
than seek settlement is inconsistent with the public policy favoring

"trap for the unwary" because "astute creditor[s]" can "take steps to protect" themselves "in
negotiating a settlement agreement, to prevent the debt from being rendered dischargeable").
Discussing this possibility, the Petitioner's Brief recognized that a creditor has the option to
create a settlement agreement that includes a conditional covenant not to sue upon full payment
of the settlement (later discussed as an accord in this Part) rather than a full release of all claims.
Id.

251. See LoPucK, supra note 208, § 2.10 (noting that "many creditors have been
successful in litigating bankruptcy discharge issues in state courts before the bankruptcy petition
is filed and using the judgment to collateral estop the debtor in the bankruptcy case").

252. Callahan & Mathaisel, supra note 135, at 54. Furthermore, Callahan and Mathaisel
claim that "[t]here is no 'iron-clad' boilerplate language that creditors or their counsel can use in
a settlement agreement or consent decree that compromises a fraud claim to create a
nondischargeable debt under Section 523(a)(2)(A)." Id. at 53.

253. Kruis, supra note 10, at 7.
254. Id. at 6.
255. Callahan & Mathaisel, supra note 135, at 52. A final factor to consider in the

decision to seek formal adjudication rather than settlement of a fraud claim is whether the
settlement could be "performed or enforced upon default within a six-year period." Id.

1841



61 WASH. & LEE L. REV. 1801 (2004)

settlement. 256 The decision to forego settlement will result in increased litigation
costs, possible failure of the case at trial, and delay in payment.

B. Include a Fraud Admission in the Settlement Agreement

A second option available to creditors who want to maintain the
nondischargeable character of a settlement obligation is to include within the
agreement statements of liability from the debtor and facts sufficient to prove a
prima facie case of fraud.257 These statements of liability "should be coupled with
an acknowledgment and agreement by the defendant that he or she understands that
the legal effect of the admissions will preclude him or her from disputing these facts
in any subsequent legal proceedings brought to enforce the obligations assumed
under the settlement."258 Under this type of settlement agreement, the bankruptcy
court would not have to decide whether to look behind a settlement agreement
because the agreement would contain a stipulation presenting a prima facie case of
fraud sufficient to meet the requirements under Section 523(a), as well as
admissions of liability from the debtor.259

A creditor may not be able to obtain a full recital of the elements of fraud
or an admission of liability from the debtor to include within the settlement. If
the creditor receives only a "naked acknowledgment" from the debtor that the
settled debt arises out of fraudulent action, then the creditor can alter this option
by "dismissing the underlying action without prejudice, coupled with a

256. See supra notes 177-78 and accompanying text (describing the public policy in favor
of settlement between parties involved in litigation).

257. See Callahan & Mathaisel, supra note 135, at 51-53 (describing the options available
to create a nondischargeable settlement obligation by agreement). Moreover, Callahan and
Mathaisel also recommend that "[w]here a settlement relates to a fraud claim, the documentation
should include a consent decree with a verified statement from the defendant admitting facts of
fraud or defalcation, and a stipulation for entry of the consent decree upon default under the
settlement agreement." Id. at 52.

258. Id. at 53.
259. In contrast, a provision setting forth only that the debt is nondischargeable in

bankruptcy is unenforceable because it violates public policy, negating the nondischargeable
nature of a settlement obligation. See Klingman v. Levinson, 831 F.2d 1292, 1296 n.3 (7th Cir.
1987) (stating that the debtor may not "contract away" the right to discharge a debt in
bankruptcy through a provision stating a debt will "not be dischargeable in any bankruptcy or
similar proceeding," but emphasizing that a "debtor may stipulate to the underlying facts that the
bankruptcy court must examine to determine whether a debt is dischargeable").

Even though waivers to the right of discharge in bankruptcy are unenforceable as against
public policy, Callahan and Mathaisel recommend the inclusion of such provisions in settlement
agreements because the discharge waivers are "an evolving area of the law" and will serve as
support for a nondischargeability claim. Callahan & Mathaisel, supra note 135, at 51.
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covenant not to sue except under Section 523(a) if the debtor files bankruptcy
before paying the settlement obligation in full. ''26° The creditors' counsel in
Archer could have protected the creditors' interest in payment by negotiating
for these types of provisions. Instead, the resulting settlement agreement in
Archer explicitly stated that the promissory note was not evidence of either
party's liability and included no mention of fraud.26'

C. Accord and Satisfaction Agreement

Instead of creating a settlement agreement with broad release provisions
that extinguish all duties under the former obligation, creditors have the option
to create an accord agreement. 262 An accord is "a contract under which the
obligee promises to accept a stated performance in satisfaction of the
obligor's existing duty." 263 For example, a creditor may agree to release the
original fraud claim upon complete payment of a fixed amount in
damages. 264 If the debtor delivers full payment of the fixed amount and, as
a result, the creditor releases the original fraud claim, then accord and
satisfaction have occurred.265 The effects of an enforceable accord differ
from a novation because an accord maintains the creditor's ability to revive
the original obligation in the event that the debtor breaches the
agreement. 266 Lynn M. LoPucki argues that creditors should "preserve the
argument that the underlying debt is not replaced by settlement" by creating

260. Callahan & Mathaisel, supra note 135, at 52 (emphasis omitted).

261. See supra notes 98-100 and accompanying text (discussing provisions of the Archer
settlement agreement).

262. See FARNSWORTH, supra note 7, § 4.24 ("If the obligee is unwilling to give up its
rights on the original duty until the obligor has actually performed the new promise, the obligee
can make what is called an accord, rather than a substituted contract.").

263. Id.
264. See D'Agostino, supra note 54, at 6 (stating that parties should deal with concerns

about potential bankruptcy filings during settlement negotiations and noting that creditors may
protect their settlements from discharge in bankruptcy by insisting "on a release made
conditional on complete payment of the agreed upon settlement").

265. See PER1Lo, supra note 5, § 21.6 (describing an accord example in which C promised
to discharge D's debt if D delivered his car within a reasonable time).

266. Id. § 21.5. "Part performance by the debtor [in an accord], followed by unjustified
failure to complete, does not prevent an action by the creditor on the original claim .. " Id. In
contrast, a substituted contract [a novation] immediately discharges all duties under the original
obligation and replaces them with the substituted obligation. Id. A breach of the substituted
contract is only subject to the remedies available under the substituted obligation. Id.

1843



61 WASH. & LEE L REV. 1801 (2004)

an accord and "by including in the settlement admissions by the debtor
sufficient to establish the nondischargeability of the underlying debt."267

Certainly, the Archer creditors might have chosen the accord agreement or
one of the other options discussed in this Part as an alternative to creating a
novation. Because the creditors were not limited to only a broad settlement
with general release provisions, the majority approach's reliance on the need to
protect the innocent creditor as a victim of fraud is misplaced.268 There are
many alternative actions available to creditors to protect themselves, and the
responsibility of choosing the appropriate type of settlement is on the creditors
and creditors' counsel.

VIL Conclusion

The Supreme Court accepted Archer to resolve the circuit split that
surrounded novation and the nondischargeability of bankruptcy claims.269

The Court, however, failed to address the contractual and policy issues
within Archer and, in turn, created a contractual quagmire for those parties
seeking settlement of fraud claims. How can parties negotiating a
settlement contract rely upon explicit and bargained-for provisions if
Archer permits the bankruptcy court to look behind a settlement agreement
to determine if the underlying obligation was obtained by fraud?270 The
Court's selective implementation of the Archer settlement casts doubt on
the core concepts of contract law and serves as a detriment to the public
policy encouraging settlement and compromise between parties. 27'

This Note argues that Brown was not the proper governing precedent
and that the majority opinion in Archer is riddled with inconsistent

272language. The Court in Archer stated that the settlement agreement

267. LoPucKi, supra note 208, § 2.10 n.194 (3d ed. Supp. 2003). LoPucki made this
statement prior to the Supreme Court's decision in Archer and suggested this option because the
circuits had split on the issue of preserving a settlement debt in bankruptcy. Id. The conditional
agreement or accord suggested by LoPucki is essentially the same as the aforementioned
example in the text.

268. See United States v. Spicer (In re Spicer), 57 F.3d 1152, 1156 (D.C. Cir. 1995)
(discussing the policy of protecting the innocent creditor from fraudulent debts).

269. See supra Part V (analyzing the Supreme Court's decision in Archer).
270. See supra notes 183-84 and accompanying text (noting Archer's potentially

detrimental effect on settlements).
271. See supra notes 183-84 and accompanying text (same).
272. See supra notes 152-75 and accompanying text (discussing whether Brown is the

proper governing precedent in Archer).
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released all the state claims yet the fraud claim had not been resolved.273

The settlement, according to Archer, may have created a novation, but the
Court chose to focus on Brown, a res judicata case.274 In addition, the
Archer Court failed to address the Butner principle demanding that
bankruptcy courts create results similar to state court proceedings. 275

Debtors should receive the same benefits in bankruptcy that they would
have received outside bankruptcy if bankruptcy had not ensued.276 Archer,
however, produces a result adverse to a state court proceeding and provides
an incentive for creditors to petition for involuntary bankruptcy to take
advantage of the more favorable forum.277

This Note concludes that the Supreme Court should have affirmed the
Fourth Circuit's decision in Archer. The Fourth Circuit's application of
the novation approach provided a uniform outcome with state court
proceedings, thus satisfying the Butner principle. The novation approach
also promotes the autonomy of parties to create valid settlement agreements
that have lasting effects within bankruptcy courts. Thus, the novation
approach, as endorsed by the Fourth Circuit, serves to cure the deficiencies
in the Supreme Court's Archer decision. This Note further states that the
creditors' proper remedy for the loss of their settlement as a dischargeable
debt in bankruptcy was a legal malpractice claim against their counsel. The
creditors' counsel had alternative settlement and litigation tools available
that could have prevented the creation of a novation and thus had a duty to
protect the creditors' interest.

273. Archer v. Warner (In re Warner), 538 U.S. 314, 318-19 (2003).
274. See supra notes 120-28 and accompanying text (stating the Supreme Court's

reasoning in Archer).
275. See supra notes 192-99 and accompanying text (noting the Court's failure to discuss

the Butner principle and its relevance to forum shopping).
276. See supra notes 189-90 and accompanying text (examining the underlying principles

in the Butner case).
277. See supra note 208 and accompanying text (asserting that Archer exacerbates forum

shopping because it violates the Butner principle and provides an incentive for creditors to
petition for involuntary bankruptcy).
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