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. The question presented in this case whether the Endangered ~ Ll 2,

Bpecies Aet of 1973 requires a federel court to enjoin the
operation of & porn dam when, pursuant o suthority
vegted in him by Act of Congress, the Sesaretary of the Interior
hae determined that operstion of the projset would eradicate
an enduhgered speses,
I

The Little Tenncessa River origihates in the mountaing of
northern Georgla end flowe through the national forest lands
of North Carolina into Tennessee, whare it sonvergess with the
Big Tennessee Hiver near Enoxville. The lowsr 33 miles of
the Liitle Tennessee takes the niver's clear, free-flowing waters
through an eres of greet oatura]l beauty. Among othar
environmental amenities, this stretoh of rver s agid to contedin
shundant trout, Cotmdersble historicn] importance attaches
to the areas immediately adjacent to this portion of the Little
Tennesson's banks, To the pouth of the rfiver's edge les Fort
Loudon, established in 1756 a8 England's southwestern outpost
in the Fretwh and Indian War, Nearby eve alap the anclent
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mitea of spvaral nmmﬂmw“nﬁﬂlanrﬂimhglml
stores of whish are virtuslly unexplored.?
hthlunmnimnhuhmﬂlmthemum
Yalley Authority, g wholly owned publis sorporation of the
United States, begrn oonstrusting the Tellico Dam and
Renervoir Projast in 1967, shortly after Congres appropristad
initie]l funds for ite development.” Telliso is & multiparposs
regional development project designed prineipally to stimu-
Iata shoreline development, provide flatwatar racrestion and
Improve secnomie ponditions in “an mren characterized by
" ynderttilizntion of human rescurces snd gubmigration of young
pecple.” Hearingg bafore a Subtommittee of the House Com-
mittee on Appropriaticme, $4th Cong., 2d Hems, at 261, OF
particulsr relevansa to thin case i one sepeet of the project, &
dam whish TVA detertninad to place on tha Little Tenncses,
# shott distance from where the river's watara meat with the
Big Tennesses, When fully coperationsl, the dam would
impound water covering some 18,500 aores—mich of which
represents valoable and produetive farmland—thereby com-
varting tha river's shallow, faat-flowing watern into o deep
Yesatvalr pver 30 miles in Jength.

The Tellivo Dam hae never cpensd, however, desplie the
fact that oonstrustion has been virtually completed and the
e e e
ADDTODIIA nies for B0 EVRrY Fear pines 1967, progres
was delayed, and ultimately stopped, by a tangls of laweuits
and pdminisirative proceedings.  After umsusossafully wrging

1This Asseription i takem from the opinkon of the Distem Judge in
the fird Htgstdon mvolving the Tellly Dam and Reswriodr Projes.
Brvirgreenial Defaner Fund v. Tenmersit Vallep Aubfonity, 530 F, Bupp,
B06, 308 {1973). In his opindon, "all of theee benefitr of ths Dreecnt
Litile Tenoeaeee Blver Vallay will e destroyed by fmpeundmoent of the
rver , . ,." Joid, The District Judge noted that "the fres-Sowing river
ﬁuﬂwhﬂm&nmmmﬂmmmuﬁdw epeaks.™

1 Poblic Works Appropristions Act, 1907, BD Stat, 1003, 1014.
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TV A to conaider altarnatives to damming the Little Tennesssa,
local sitisena and nations] conservation groups brought mit in
the Digtrict Court, claiming that the projest did not sonform
%0 the requirernents of tha Nationsl Envircnmental Poliey Aet
of 1060 (NEPA), 42 T0. 8. C. § 4331 £ seg. After finding TVA
to be In violaticn of NEFPA, tha Distriet Court enjoited the
dam's sampletion pending the filing of an appropriste Envi-
ronmental Tmpect Siatement. Envtmmmental Dafense Pund
v. Tennemee Folley Authority, 330 F. Sopp. 808 (ED* Tenn.
W7, .nf‘ﬁ, 458 F. 24 1184 (CAS 10%2). The injunction
remained in efect until latz 1973, when the Diglriet Court
coneluded that TV A Anal Enwmunmtal Impect Statement
for Tallieo was in complisnes with the law, Enwirenmenial
Defenae Fund v. Tennesses Valley Authorily, 371 F. Hupp.
1004 (ED Tenn. 1973), aff"d, 482 F, 2d 436 (CAG 1074).°

A few montha prior to the District Coart's decision dimolving
the NEPA injunefion, & dssovery was mede in the waters of
the Littla Tahnesses which would profonndly affect the Tellieo
Projest. Exploring the ares amond Coytee Bpringe, which is
about aeven miles from the moath ﬁm%
oumed Dr. David A. Entier found a m
Epeabes of perch, tha mail darter, or Parcing Iricatoma tonasd
Thia three-inch, (annish-eolored fish, whose numbers are esti-
mated (0 be ;0 the moge of 10,000 to 15,000, would soon
require the attention of environroenimlists, the TVA, the
Deparapent of the Interior, the Congrese of the United States,
and uhtimately the fedars] nourta,

Ordingrily, of sourse, the Andmg of & new species of anioal
life haedly generates n cause celebre. Thie is particulsrly so

1 The NEPA infunetoan was io effect scme 21 monthe.

+The mall darter way seiertlfically dewcribad by Ik, Etper n the
Proceedings of the Biclogieal Socioty of Washington, ¥ol. 58, Mo, 44, &
Wi=d3E (Jan, 23, 1075). The scentific merié and eontent of Dr. Etaker's
paper oo the snsil derter wers cheoked by & pans] from the Bmdtheomist
Instiution prior to publieation, Bee Apgp., et 111,
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fn the came of eSB darters, of which there mre approximatsly
130 known speeias, aight to 10 of thess heving been identified
only in the last Ave years. The maving fores bahind the snpil
darter's sudden fame same pone four months after 1t die-
sovery, whan the Covgress pamsed the Endnigered Specie Aot
of 1973, 87 Btat, 884, 168 17, 8. C. 1431 of seq. (“Act™). Thia
legislation, ameng other thinge, authorizes the Becratary of tha
Tnterior to deolsre spesios of animal life “endangerad”™ ® and
to idantify tha “erities] habitat”™ T of the crestires. When 4
species pr jta habitat i so listed, the following portion of the
Aot—rulevent here—heoomes effentive:
The Sacretary [of the Interior] shall review other pro-
grams administared by him and wtilize such programe in
furtherancs of tha purposss of this Aet. All other Fadaral
departments and pgencies shall, in ponmltetion with pnd
with the assiptanse of the Beoretary. utilize their suthor-
itiea in furtheranse of the purposes of this Act by carrying
ok programa for the commervation of endaigersd specis
gnd threstenad apoacion listed pursuant (o seotion 4 of this
Ant el Gy tofing such aelion necesmery fo ingwrs Phat

At "endprgered apecka® B dlefined by e Aet to meun Vsny ameeles
which in in danger of evhiortion theoagbout ll or & sgifest povben of
its raoge oflwr then & epecies of the Clams Inweris determined b¥ the
Beerctary to conmtitules 3 pest whose protestion tmder the provisions of this
chapter would pressnt Ao averwhelming o cverrhling duk te man'" 18
U.8 48 1532 {4).

"The Art docs pot defiot "eritionl haldimt,” Tt the Beoretary of the

Toterior haw pdminkdmtirely constrsed the tema:
“The term “habitut” eould bhe conddersd to consist of o apevisl eovirooment
o whish a epedlea lives amd 511 elements of that snvironment Inchsding, bt
el Hdied b0, band and water arep, physiesl etructare aod topogranbs,
Movn, Bavna, elwnpte, horaan metirity, aned the quadity wivd chetmical content
of acd, wuter apd mir. "Criticel habitat! for any endaogered or threutensds
wposics suld be the entire habitat or uny portion theresf, 1f, and ooly if,
Ay omwtiutent eleament 1y bescaaty o the narmal neods or vt oF
that spweden.” 40 F, Reg. 1T784-LTV05.
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actions authorised, funded, or corried out by them do mot
Jeopurdize the continwed sxvisfence of such endongarsd
specier and Lhroalened speciar or rowtil fe the destruetion
or wiodificotion of habitel of such spaster whish i§ deder-
mined by the Beerstary, after qomm;liation as eppropriate
with the pffectzd States, t0 be oritical.” 16 T. B C. § 1536
(emphesis edded).

Within weeks of the passage of tha Act in 1973, the respond-
ents In this casa ™ and athers petitioned the Recretary of the
Intarior ® o list the mmail derter as an endangered epeaiss.
After ressiving sommenfs from various intereated parties,
moluding TVA and the State of Tenneses, the Beorotary
formsally Neted the snafl darter as an endangered species ou
Movember 10, 1975. 40 Fed, Reg, 4TH0G47508; see 50 (TR
§17.11 {i). TIn so geting. it wes noted that “the mail dsrter
i & |iving entity which i# genetionlly diatinet and reprodue-
tively wmo other species.” 40 Fed Rag., at 47506.
Mora important for the purposss of this case, the Secretary
detertnined that the soail d rently lives only in that
portion of the Little Tennemes Kiver w. be com-
pletaly inundeted by the reservair created as & consagquenss of
tha Talliso Dam's completien. fd, at 476068, The Becretary
went om to explaln the sigmifleance of tha dam $o the habitat
of the angil dartec:

A[T]he snpil darter aoours ooly in the swifter portions of
shoals over clean gravel substrate i oool, Jow-turbidity
water. Food of the mail darter in dlmost exolosivaly
annile whish reguire p clean graval anbebrate for thelr

TRespomdents are a regional asociation of biological adentiets, s
Tenmessss sonverssiion group and ndividoply who nre eftssns or usens of
thhuﬂ‘ltTm?llkﬂ' arem wiech would e affected by the Telllen

* The Ast putborices "mterested persona™ to petitien the Becretary of the

Imierior to liot » sypecies 08 andangered, 18 10 B, C. § 1583 (c)(2); ava

BT, 8. C. § i3 {)..
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survival. The proposed Tellico Dam would result in tota!

getruction of the wnodl dorter’s folbital” Thid. (em-

phasiy ndded ).
Bubsequent, to this determinption, the Secretmry deolared the
rrea of the Little Tennessese which would be affected by the
Tellico Dam to be the “epitg ghitat” of the snall darter.
41 Fed. Faz. 13020-13628; san 50 51781, Using these
determinations as 3 predicate, and notwithstanding the neer
completion of the dam, the Seerekary dealared that “all Federal
agencies mupst take much aotion g3 i necesmary to insure that
eotione authorized, funded, or carried oot by them do not
reault in the destrostion or modiflestion of thia eritieal habitat,
aren” 41 Fad. Rag., at 12628: 50 CFR., at § 17E1 (b}, This
notics, of eourse, was pointadly directed st TVA and alaarly
aimad at haltimg completion ar gperation af the dam,

During the pendenoy of these adininistrative eotions, other
developmenta of relevance to the mail darter iaue were tran-
spiring. Communisation was ocmoring hetwesn the Depart-
ment of tha Interiors Fith and Wildlife Barvice and TVA with
B view toward pettling the issue infornglly, “These hapotis-
ﬁulw%humm. since TVA aonsistently took
the poaition that ¥ aveilable alternative wae to attempt
ralneating the mail darisr population to another miitabla losa-
tion. To this end, TVA esndoeted a saarch of altorhate sites
which might sustain the fish, culminating in the experimeantal
tranaplentation of & npumber of mail dacters to the nearby
Hiwaseee Hiver. However, the Bearetary of the Intericr wan
not eattafed with the results of these eforta, inding that TVA
had presanted “little evidenca that they have carefully stodiad
the Hijvames b detarmine whether o not” thera were "ble-
Jogical end other factors in this river thet [would] negube &
wuccessiul treneplant.” ® 40 Fed, Reg., at 47506,

*The Fish sud Wildlide Bervier and Dr. Eipier bave stwted that it tiey
taks from flve to 15 yeam for mcientieds to detenmine whether fhe anadl



