




THE AFFIRMATIVE FIDUCIARYDUTY TO DISCLOSE

action against the company for breaching ERISA's duty of care and prohibited
transaction provisions."s

After the district court granted the defendant's motion to dismiss, the
court of appeals reversed the judgment by finding that the plaintiff success-
fully proved his breach of fiduciary duty claim.'58 The Supreme Court re-
versed the judgement of the court of appeals because the defendant was not
acting as a "fiduciary" when it amended the employee benefits planL1 59

Writing for the Court, Justice Thomas concluded that the court of appeals
erred by not determining whether the defendant acted in a fiduciary capacity
before it found a breach of fiduciary duty."e

Crediting Curtiss-Wright for establishing the legal standard, the Court
found that when employers amend welfare benefits plans they act as "settlors"
and not as "fiduciaries."16' According to the Court, ERISA's definition of
fiduciary compels this conclusion because the defined functions do not
include acts pertaining to plan design. 62 Because ERISA's fiduciary provi-
sions do not distinguish between welfare or pension plans, the Court decided
to extend Curtiss-Wright's holding to the amendment of pension plans. 63 The
Court found that the defendant acted as a settlor, and not as a fiduciary, when

157. Id. at 885-86. Specifically, the plaintiff accused the defendant of violating ERISA
§ 406(aXl)(D), which prohibits a fiduciary from using the plan in transactions that use plan
assets to benefit a party in interest. Id. at 886. Because the prohibited transaction rules govern
fiduciary actions, the court must find that the defendant acted as a fiduciary before these
applied.

158. Id. TheNinth Circuit Court ofAppeals found the plan amendments unlawful because
ERISA prohibits a fiduciary from using a benefits plan to benefit another party in interest. Id.
Because the defendant provided financial incentives in exchange for a waiver of employment
claims, the company used "[pllan assets to 'purchase' a significant benefit for Lockheed." Id.

159. See id. at 891 (finding defendant acted as settlor, and not fiduciary, when it amended
retirement plan).

160. Id. at 889. ERISA § 406(aXl)(D) governs fiduciary actions; therefore, to recover
under this provision the plaintiff must prove that the defendant acted as a fiduciary when it
entered into the prohibited transaction. Id. at 888.

161. See id. at 890 (finding that employers act as settlors of trust when adopting, amend-
ing, or terminating benefits plans (citing Johnson v. Ga.-Pac. Corp., 19 F.3d 1184, 1188 (7th
Cir. 1994))).

162. See id. (determining fiduciary definition does not include plan design thereby finding
amending actions not subject to fiduciary review (quoting Siskind v. Sperry Ret. Program,
Unisys, 47 F.3d 498,505 (2d Cir. 1995))).

163. See id. at 891 ("Given ERISA's definition of fiduciary and the applicability of the
duties that attend that status, we think the rules regarding fiduciary capacity - including the
settler-fiduciary distinction - should apply to pension and welfare plans alike."). ERISA
requires welfare plan administrators to abide by the reporting and disclosure requirements,
fiduciary duty provisions, and the enforcement and remedial sections, but excludes them from
complying with vesting and funding requirements. See LANGBEIN & WoIY, supra note 108, at
176 (discussing ERISA's requirements regarding welfare benefit plans).
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it amended its employee benefits plan, therefore the plaintiff could not recover
damages under ERISA fiduciary obligations." Thus, under Lockheed, an
employer is not subject to fiduciary provisions when amending employee
benefits plans.

C. The Application of Two Hats Doctrine

The two hats doctrine supports two arguments against an affirmative fidu-
ciary duty on employers to disclose proposed changes in employee benefits
plans. First, courts can not impose an affirmative fiduciary duty on employers
to disclose proposed changes because they are acting as settlors, and not as
fiduciaries, whenthey amend benefit plans. 6 Second, an affirmative fiduciary
duty disturbs ERISA's legislative balance by interfering with an employer's
ability to make fundamental business decisions. 6

1. Employer Acting as Settlor

Because an employer acts as a settlor and not as a fiduciary when it
amends a benefit plan, courts cannot subject an employer to an affirmative
fiduciary dutyto disclose proposed plan amendments. An affirmative fiduciary
duty to disclose proposed changes ignores ERISA's distinction between acting
as an employer and acting as aplan administrator. 67 Inthe Varity decision, the
Supreme Court, in dictum, recognized this distinction.68 Relying on the
Curtiss-Wright holding, Varity attempted to argue that amending its employee
benefits plan was not an act of plan administration to which fiduciary duties
attach.169 The Court recognized the validity of the defendant's argument, but
acknowledged a distinction between amending a plan and making statements
about the fiture ofthe plan."' Although fiduciary duties may not attach when

164. Id.
165. See infra Part IV.C.1 (recognizing inherent fallacy of imposing fiduciary duties on

employer acting as settlor).
166. See infra Part IV.C.2 (discussing employer's ability to make fundamental business

decisions).
167. See supra note 125 (emphasizing that critical fallacy in Ninth Circuit's panel opinion

in Bins I, 189 F.3d 929 (9th Cir. 1999), was its failure to recognize that employers do not act
as fiduciaries when amending benefits plans).

168. See Varity Corp. v. Howe, 516 U.S. 489, 505 (1996) ("While it may be true that
amending or terminating a plan... is beyond the power of a plan administrator... and, there-
fore, cannot be an act of plan 'management' or 'administration' - it does not follow that making
statements about the likely future of the plan is also beyond the scope of plan administration.").

169. Id. The Supreme Court decided Varity after deciding Curtiss- Wright, but before it
handed down its Lockheed decision.

170. Id.
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an employer amends a plan, the Varity Court emphasized that when a plan
administrator speaks, she must speak truthfiflly.7

It is this distinction between amending a plan and speaking about a plan
that lead the en banc Ninth Circuit Court of Appeals to reverse the panel's
Bins I decision that an employer has an affirmative duty to disclose proposed
changes in employee benefits programs.172 The en banc court held that an
employer does not have an affirmative duty to disclose proposed changes in
employee benefit plans. 73 Looking at the detailed definition of a fiduciary,
the Bins H court found that the act of amending a plan is not an act of plan
management or administration; therefore, an employer's "serious consider-
ation" of a plan amendment does not implicate ERISA's fiduciary duties. 74

Drawing a firm distinction between settlor and fiduciary functions, the en
bane court emphasized that when an employee inquires about prospective plan
changes, the employer has a duty to respond accurately and completely. 75

Under this standard, the en banc court emphasized that it was an employer's
communication, and not consideration, that triggered the fiduciary duty to
disclose proposed changes in employee benefit plans.

Courts have recognized the distinction discussed by the en bane Bins HI
court throughout the development ofthe two hats doctrine. In Berlin v. Michi-
gan Bell Telephone Co. 76 the Sixth Circuit Court of Appeals became the first
court to distinguish between acting as an employer when amending a plan and
acting a fiduciary when discussing the future of a plan."' In Berlin, the

171. See id. (holding intentional misrepresentations about future of plan benefits is act of
plan administration).

172. Bins 11, 220 F3d 1042, 1054 (9th Cir. 2000).
173. Id. at 1045 ("In the absence of an employee inquiry, however, the employer-fiduciary

does not have an affirmative duty to volunteer information about any changes prior to their final
adoption.").

174. See id. at 1053 ("The act of amending, or considering the amending of, a plan is
beyond the power of a plan administrator and thus is not an act of plan management or adminis-
tration." (citing Varity Corp. v. Howe, 516 U.S. 489, 505 (1996))).

175. Id.
176. 858 F.2d 1154 (6th Cir. 1988).
177. See Berlin v. Mich. Bell Tel. Co., 858 F.2d 1154, 1164 (6th Cir. 1988) (noting

defendant did not have to disclose anything about future availability of proposed benefits, but
when choosing to communicate defendant must do so in straightforward manner). The Sixth
Circuit Court of Appeals considered whether a company served in a fiduciary capacity when it
allegedly made material misrepresentations regarding the future of its early retirement program.
Id. at 1162. In 1980 and 1982, the defendant offered early retirement incentives to management
employees to reduce its workforce. Id. at 1157. During the interim period between offerings,
the plaintiffs maintain that the defendant made intentional misrepresentations that the company
would not offer a second early retirement program to encourage employees to voluntarily retire
without extra financial incentives. Id. at 1158-59. Excusing the defendant of liability, the dis-
trict court found that deciding to offer an early retirement option was a business decision that
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defendant offered an early retirement option for individuals retiring within a
three-month period and then repeated the same option two years later for a
two-month period.7 ' The plaintiffs, employees who retired in the years
between the two offerings, brought an action against the defendant for breach-
ing its fiduciary duty by making material misrepresentations about the future
availability of the early retirement option.1" 9 According to the district court,
no fiduciary duties applied because the company acted in a business capacity
when it made the decision to offer early retirement benefits.8 0

Reversing the district court, the court of appeals distinguished the non-
fiduciary act of making business decisions from the fiduciary act of communi-
eating information to plan participants.' 8 ' The court of appeals recognized
that an employer maintains an ability to make purely business decisions
without complying with a duty of loyalty to plan participants because it is not
acting in a fiduciary capacity." Then, the court qualified this standard by
asserting that fiduciaries always have a duty of loyalty not to mislead plan
participants through material communications. 83

According to the court, the duty not to mislead does not impose a "duty
of clairvoyance" on employers to predict the future of employee benefits
plans, nor do employers have an affirmative duty to communicate anything

employers make without fiduciary duty responsibilities. Id. at 1160-61. The court of appeals
reversed the district court opinion by distinguishing between making business decisions and
communicating to employees about the future of their employee benefit programs. Id. at 1163-
64. Although employers have the freedom to make business decisions, they must comply with
fiduciary duties of loyalty when discussing the potential outcome of those decisions with plan
participants. Id.

178. Id. at 1157-59. During a time of financial difficulty, the company sought to decrease
its expenses by creating an early retirement incentives to downsize management personnel. Id.
at 1157.

179. Id. at 1156. The plaintiffs alleged that, between early retirement offerings, the plan
administrator made several statements aimed at intentionally misleading them into believing that
the company would not offer another early retirement plan. Id. at 1158. The standard response
to employees' inquiries was that "a general [early retirement] application was unlikely and those
who were ready to retire should retire" and should not delay decisions based on the possibility
of a second offering. Id at 1159. According to the plaintiffs, the plan administrator made these
statements with the intent to induce its employees to act on the material misrepresentations and
voluntarily retire. Id. at 1160.

180. Id. at 1161. The plaintiffs attempted to argue that the court should draw a distinction
between "the actual corporate decision to offer benefits and communications made by fiducia-
ries to potential plan participants about the likelihood of a second implementation or offering."
Id. However, the district court rejected this assertion as illogical Id.

181. Id. at 1164.
182. See id. at 1163 ("ERISA employers may wear two hats and assume fiduciary status

only when functioning in their capacity as plan administrators, not when conducting business."
(quoting Amato v. W. Union Int'l, 773 F.2d 1402, 1416-1417 (2d Cir. 1985))).

183. Id. at 1163.

722
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about the future availability of early retirement programs .1 4 However, when
the employer decides to communicate material information to plan partici-
pants about an early retirement program, the plan administrator has a duty to
represent the situation accurately.'85 This decision provided the foundation
for federal jurisprudence that addressed the duty to disclose within the early
retirement context and distinguished between an employer who makes misrep-
resentations and an employer who does not disclose information on his own
initiative.

186

The two hats distinction recognized in Bins 11 and Berlin between commu-
nicating about proposed changes and considering proposed changes is sup-
ported by ERISA's textual provisions. Because ERISA has a functional
definition of fiduciary, a court must conclude that an employer acts in a fidu-
ciary capacity before holding it to fiduciary standards.'87 Although communi-
cating about a plan is an act of administration, the Supreme Court specifically
has stated that amending a plan is not a fiduciary finction."'8 Therefore, a
court may not impose on affirmative fiduciary duty to disclose proposed
changes on an employer while it amends its benefits plan.' 9 Imposing such a

184. Id. at 1164.
185. See id. ("[I]f the plan administrator... does communicate with potential plan partic-

ipants after serious consideration has been given concerning a future implementation or offering
under the plan, then any material misrepresentations may constitute a breach of their fiduciary
duties.").

186. See Pocchia v. Nynex Corp., 81 F.3d 275, 279 (2d Cir. 1996) ("While Nynex had a
fiduciary duty not to make affirmative misrepresentations or omissions, it did not have a duty
to disclose proposed changes in the absence of inquiry by Pocchia."); Wilson v. Southwestern
Bell Tel. Co., 55 F.3d 399, 405 (8th Cir. 1995) ("Plan fiduciaries are not obligated under
ERISA to provide information to potential plan beneficiaries about possible future [early
retirement] offerings .... If a fiduciary chooses to provide such information about the
future... it has a duty not to make misrepresentations about any future offering."); Mullins v.
Pfizer, Inc., 23 F.3d 663, 669 (2d Cir. 1994) (concluding fiduciaries do not have to disclose
internal business operations but they must speak truthfully); Fischer v. Phila. Elec. Co., 994
F.2d 130, 133 (3d Cir. 1993) (noting that plaintiffs concede that business "had the right as an
employer to make the business decision of how much and when to enhance pension benefits,
but... also... an obligation under ERISA to tell the truth about such decisions when asked
by plan participants"); Drennan v. Gen. Motors Corp., 977 F.2d 246, 251 (6th Cir. 1992) ("A
fiduciary must give complete and accurate information in response to participants' questions,
a duty that does not require the fiduciary to disclose its internal deliberations nor interfere with
the substantive aspects of the bargaining process."); Berlin v. Mich. Bell Tel. Co., 858 F.2d
1154, 1163 (6th Cir. 1988) ("Under ERISA, purely business decisions by an ERISA employer
are not governed by section 1104's fiduciary standards.").

187. See supra notes 137-49 and accompanying text (explaining functional definition of
fiduciary).

188. See supra Part IV.B (discussing Supreme Court's application of two hats doctrine).
189. See supra Part IV.C.1 (discussing distinction between fiduciary act of communicating

about plan and non-fiduciary act of amending plan).
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duty not only violates ERISA's fiduciary provisions, but also disrupts the
statute's goal of encouraging employers to develop pension plans.

2. Protecting The Fundamental Business Decision

Because of the voluntary nature of the private pension system, Congress
drafted ERISA by balancing the primary goal of protecting employees' inter-
ests with the subsidiary goal of containing pension costs." The two hats
doctrine is a prime example of the compromise that Congress drafted into
ERISA191 To protect employee benefits, Congress required employers to serve
as fiduciaries while acting in three specific capacities; however, to encourage
the development of employee benefits plans, Congress permitted an employer
to shed its fiduciary hat and wear its settlor hat when amending or terminating
benefits plans."9 Congress realized that imposing a fiduciary duty of loyalty
on employers at all times would discourage the development of pension plans
by making the costs ofmaintaining the program too burdensome.193 Likewise,
an affirmative duty to disclose proposed changes in benefits programs would
frustrate the normal decision making processes of a business and impede a
company's ability to achieve legitimate business goals' 94

190. See H.R. REP.No. 533,93d Cong., 2d Sess. 1,reprintedin 1977 U.S.C.C.A.N. 4639,
4639 ("The primary purpose of the bill is the protection of individual pension rights, but the
committee has been constrained to recognize the voluntary nature of private retirement plans.");
Brauch, supra note 26, at 1291 (describing outcome of legislative process as ERISA "bargain").

191.. Two weeks after President Ford signed ERISA into law, Senator Jacob K. Javits
described the legislative balance:

The problem, as perceived by those who were with me on the this issue in Con-
gress, was how to maintain the voluntary growth of private pension plans while at
the same time making needed structural reforms... so as to safeguard workers
against loss of their earned or anticipated benefits .... [The] new law represents
an overall effort to strike a balance between the clearly-demonstrated needs of
workers for greater protection and the desirability of avoiding the homogenization
of pension plans into a federally-dictated structure that would discourage voluntary
initiatives for further expansion and improvement.

Gordon, supra note 23, at 77.
192. See Inter-Modal Rail Employees Ass'n v. Atchison, Topeka & Santa Fe Ry. Co., 520

U.S. 510, 515 (1997) ("The flexibility an employer enjoys to amend or eliminate its welfare plan
is not an accident.... ").

193. See Siskind v. Sperry Ret. Program, Unisys, 47 F.3d 498, 505 (2d Cir. 1995) ("The
exemption of an employer's plan design decisions from fiduciary review is a necessary part of
ERISA's legislative balance."); 120 CoNG. REc. S15, 758 (1974) ("[lit is importantto recognize
that if minimum standards are set too high we would discourage the creation of new plans.");
supra Part IVA (discussing Congress's goal of containing pension costs).

194. See Bins I, 189 F.3d 929,943 (9th Cir. 1999) (Fernandez, J., dissenting) ("Today we
move further from the policy of 'encouraging the formation of employee benefits plans."'
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In Inter-Modal Rail Employees Ass 'n v. Atchison, Topeka & Santa Fe
Railway Co.,195 a unanimous Supreme Court, in dicta, emphasized an em-
ployer's right to make fundamental business decisions. 96 After discussing the
freedom employers maintain to amend and eliminate benefit programs,"9 the
Court asserted that ERISA provided employers with the flexibility to make
fundamental business decisions.s This conclusion justifies many federal

(quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 54 (1987))), rev'd en banc, 220 F.3d 1042
(9th Cir. 2000); Bintz, supra note 9, at 997-98 (arguing affirmative duties to disclose proposed
changes in employee benefits programs unduly burden plan sponsors). Bintz effectively argued
that deriving an affirmative duty to disclose from trust law unduly burdens employers, discour-
ages the adoption and amendment of benefit plans, and "go[es] well beyond the amount of
disclosure needed to protect participants' interests." Id. at 997. According to Bintz, an affirma-
tive duty to disclose proposed changes would disrupt an employer's decision making process
and frustrate its ability to achieve legitimate business goals. Id. He argued that this disruption
may deter employers from offering employee benefit plans. Id. at 998.

195. 520 U.S. 510 (1997).
196. See Inter-Modal Rail Employees Ass'n v. Atchison, Topeka & Santa Fe Ry. Co., 520

U.S. 510, 516 (1997) (finding that fundamental business decisions affecting employee benefits
plans do not give rise to § 510 cause of action). In Inter-Modal, the Supreme Court considered
whether ERISA § 510 precluded a cause of action for interference with welfare benefits because
they do not vest like pension benefits. Id. at 512. Inter-Modal defendant, Santa Fe Terminal
Services, Inc. (SFTS), a wholly owned subsidiary of the defendant Atchison, Topeka and Santa
Fe Railway Company (ATSF), employed the plaintiffs to transfer cargo from railcars to trucks.
Id. After fifteen years of service, ATSF decided to contract out the "inter-modal" work to In-
Terminal Services (ITS) and gave the plaintiffs the option of working for the new company or
terminating their employment. Id. Because transferring from SFTS to ITS meant accepting a
deduction in pension and welfare benefits, the plaintiffs brought a claim against its employer
under ERISA § 510 for discharging participants with the intent to interfere with the attainment
of employee benefit rights. Id. at 513.

The district court dismissed the action, but the court of appeals reinstated the plaintiffs'
claim regarding pension benefits, but not welfare benefits. Id. Distinguishing the two types of
plans, the court of appeals noted that employers maintain the ability to amend welfare plans,
therefore plan participants do not have a future right to welfare benefits which is a prerequisite
to § 510 relief. Id. at 513-14. The Supreme Court disregarded the distinction between the two
types of employee benefits because the ERISA definition of "plan" included in § 510 refers to
both welfare and pension benefit plans. Id. at 514-15. In addition, the Court emphasized the
flexibility an employer maintains to amend or eliminate benefit plans. Id. at 515. Finally, the
Court emphasized an employer's ability to make fundamental business decisions. Id. at 516.

197. See id. at 515 ("Giving employers this flexibility also encourages them to offer more
generous benefits at the outset, since they are free to reduce benefits should economic condi-
tions sour. If employers were locked into the plans they initially offered, 'they would err
initially on the side of omission."' (quoting Heath v. Varity Corp., 71 F.3d 256, 258 (7th Cir.
1995))).

198. Id. at 516. The Court qualified an employer's ability to make fundamental business
decisions by requiring that they follow amendment procedures and that they not be motivated
by a desire to harm plan participants for the purpose of interfering with their rights under the
plan. Id.
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decisions supporting an employer's ability to make important business deci-
sions without fiduciary restraint.1"

In Siskind v. Sperry Retirement Program, Unisys,2" the Second Circuit
Court of Appeals addressed how ERISA's two hats doctrine provided employ-
ers with the latitude to make fundamental business decisions." 1 Following a
corporate merger, the defendant offered early retirement incentives to some
of its benefits plan participants in an effort to streamline certain company
divisions.2" Some of the excluded participants brought an action against the
company for breaching its fiduciary duties by delegating amendment authority
to the new corporate management.2 3 The district court granted the plaintiff's
motion for summary judgment finding that the defendant breached its fidu-
ciary duties. 2

4

The court of appeals reversed the decision, because the district court
overlooked Congress's goal of affording employers a degree of control when
designing pension plans.2"5 The court determined that Congress purposefully

199. See Pochia v. Nynex Corp., 81 F.3d 275, 278 (2d Cir. 1996) (finding pre-adoption
disclosure impairs achievement of legitimate -business goals); Drennan v. Gen. Motors Corp.,
977 F.2d 246, 251 (6th Cir. 1993) ("A fiduciary must give complete and accurate information
in response to participants' questions, a duty that does not require the fiduciary to disclose its
internal deliberations nor interfere with the substantive aspects of the bargaining process.");
Berlin v. Mich. Bell Tel. Co., 858 F.2d 1154, 1163 (6th Cir. 1988) ("Under ERISA, purely
business decisions by an ERISA employer are not governed by section 1104's fiduciary
standards."); see also Bins I, 189 F.3d 929, 942 (9th Cir. 1999) (Fernandez, J., dissenting)
("Today we move further from the policy of 'encouraging the formation of employee benefit
plans."' (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 45 (1987))), rev 'den banc, 220
F.3d 1042 (9th Cir. 2000); Siskind v. Sperry Ret Program, 47 F.3d 498, 504 (2d Cir. 1995)
(emphasizing employers' abilities to make fundamental business decisions); 120 CoNG. REC.
S15,758 (1974) ("[I]t is important to recognize that if minimum standards are set too high we
would discourage the creation of new plans."); infra notes 200-54 and accompanying text
(presenting cases refusing to expand fiduciary duties to limit employer's ability to make funda-
mental business decisions).

200. 47 F.3d 498 (2d Cir. 1995).
201. See Siskind v. Sperry Ret. Program, Unisys, 47 F.3d 498, 505 (2d Cir. 1995) ("The

exemption of an employer's plan design decisions from fiduciary review is a necessary part of
ERISA's legislative balance.").

202. Id. at 501.
203. Id. at 502. The plan documents designated the Sperry Corporation Employee Benefits

Executive Committee (the Committee) with the sole authority to amend the employee benefits
plan. Id. at 501. According to the plaintiffs, the Committee wrongfully delegated the authority
to determine the eligibility of early retirement benefits to corporate management, thereby
breaching its fiduciary duties. Id. at 502. According to the district court, the new management
proposed the exclusions and the Committee adopted the amendments. Id. This constituted a
breach of fiduciary duty because the Committee had a fiduciary duty to design as well as adopt
amendments to the plan. Id.

204. Id.
205. Seei at 501 ("[T]he trial court overlooked one ofCongress' aims in enacting ERISA-
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excluded plan design from ERISA's functional definition of a fiduciary to
preserve ERISA's legislative balance between securing pension rights and
encouraging employers to offer private retirement plans.2" Because single
employer plans require company officers to act in the interest of both plan
participants and the employer,207 the court found that ERISA permitted
company officials to make business decisions regarding employee benefits
plans without breaching their fiduciary responsibilities to plan participants."
Thus, the court concluded that the defendant was not acting in a fiduciary
capacity and, therefore, had the right to act in the best interest of the company
when amending its pension plan.2"

Consistent with the holding in Siskind, many federal courts have found
that an affirmative duty to disclose proposed changes in benefits programs
would frustrate an employer's ability to make fundamental business decisions
regarding early retirement incentives.2"' In Pocchia v. Nynex Corp.211 the
Court of Appeals for the Second Circuit confronted the typical early retirement
scenario. Seven months after the Pocchia plaintiff retired, the defendant

that is, to afford employers designing pension plans a degree of flexibility and control.").
206. See id. at 505 ("Had ERISA subjected employer's amendments to stringent review,

employers would have been less willing to create retirement plans."). The court's analysis began
by recognizing that employers who design, amend, or terminate benefits plans do not come
within ERISA's definition of fiduciary. Id. According to the court, exempting design functions
from the fiduciary definition perpetuated ERISA's legislative balance. Id. When adopting
ERISA, Congress's twin goals were furthering the formation of retirement plans and protecting
individual pension rights. Id. Therefore, the court determined that placing excessive fiduciary
duties on business decisions would decrease employers' interest in maintaining benefits plans.
Id.

207. Id. at 506-07. In single employer plans, like the defendant's benefits plan, the plan
administrators are also corporate officers. Id. at 506. Viewing the employer as a plan partici-
pant, the court argued the employer and plan participants have similar interests in protecting
future benefits and using the benefits plan to contribute to business profitability. Id. Ulti-
mately, the court concluded that corporate officers, serving as administrators, have duties to the
corporation as well as duties to plaintiffs as beneficiaries. Id. at 507.

208. See id. at 507 (discussing employers' ability to make business decisions).
[T]he trustees of a single employer pension plan may conduct business on behalf
of the employer in their capacities as corporate officers, and to the extent that such
business is not regulated by ERISA, they may act without invoking their fiduciary
duties to plan beneficiaries. For purposes of enacting an amendment regarding plan
design, the plan trustees stand in the shoes of the employer.

Id.
209. Id.
210. See supra Part I (describing early retirement context in hypothetical); see also Bintz,

supra note 9, at 997 (showing how affirmative duty to disclose proposed changes is problematic).
211. 81 F.3d 275 (2d Cir. 1996).
212. See Pocchia v. Nynex Corp., 81 F.3d 275, 277 (2d Cir. 1996) (summarizing back-

ground of dispute). In Pocchia, the court determined whether, absent employee inquiry,
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offered an early retirement plan that entitled participants to enhanced retire-
ment benefits. 213 Ineligible for the early retirement benefits, the plaintiff
brought an action against the defendant for breach of fiduciary duty for failing
to disclose that the company planned to implement an early retirement plan.214

After the district court granted the defendant's motion for summaryjudgement
the court of appeals considered whether fiduciaries have a duty to volunteer
information about proposed amendments to employee benefits plans.15

The court of appeals affirmed the district court's decision not to support
an affirmative duty to disclose by emphasizing an employer's ability to make
business decisions.216 First, the court determined that voluntary disclosure
prior to adoption would confuse beneficiaries and unduly burden management
with the responsibility of determining exactly when the duty to disclose
arose.217 Next, the court emphasized that pre-adoption disclosure impairs
legitimate business objectives.218 Finally, the court found that maintaining the
secrecy of internal discussions and deliberations regarding prospective busi-
ness decisions does not frustrate ERISA's purpose of ensuring that employees
have sufficient information.219 Because ERISA allows employers to make
fundamental business decisions, the court found that they do not have an
obligation to disclose proposed changes to retirement programs before they
are adopted. 2 ° Like the court in Pocchia, many federal courts rejected an

employers had a duty voluntarily to disclose proposed changes in employee benefits. Id. After
Pocchia voluntarily resigned from his position, his former employer offered an early retirement
plan. Id. Ineligible to participate in the plan, Pocchia brought a breach of fiduciary duty action
against his former employer for failing to inform him of the proposed plan. Id. at 278. The
district court granted the defendant's summary judgment motion and the court of appeals
affirmed, concluding that an employer is not required to disclose proposed changes in employee
benefits on its own initiative. Id. The court refrained from developing an affirmative fiduciary
duty to disclose because it infringed on the defendant's ability to make legitimate business
decisions. Id. at 278-79.

213. Id. at277.
214. Id.
215. Id. at 278.
216. Id.
217. Id.
218. Id. at 278-79. The court posited a scenario in which a business, seeking to reduce its

workforce, considers whether to offer an enhanced early retirement plan if necessary reductions
do not occur through voluntary resignations. However, if fiduciaries maintained a duty to
disclose the business strategy, it would fail because employees would not voluntarily retire if
they knew that improved benefits were planned if workforce reductions did not succeed. See
id. at 279 (articulating early retirement scenario (citing Bintz, supra note 9, at 997)).

219. See id. at 279 ('[A] bright line rule protects the interests of beneficiaries, who will
receive information at the earliest point at which their rights can possibly be affected.").

220. Id. at 278; see also Bettis v. JJ. Thompson, 932 F. Supp. 173, 176 (S.D. Tex. 1996)
(denying fiduciary duty to disclose in early retirement context by stating that "[tihe only duty
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affirmative duty to disclose proposed changes in employee benefits plans
because they recognized the importance of giving employers the freedom to
make business decisions related to workforce reductions. 1  These federal
courts recognized the relationship between containing pension costs and
ERISA's goal of encouraging employers to provide pension plans.

The courts in Siskind and Pocchia recognized that Congress's goal of
protecting pension benefits was balanced by a desire to contain administrative
costs to encourage employers to develop pensionplans. 2 InInter-Modal, the
Supreme Court emphasized that ERISA's two hats doctrine contains adminis-
trative costs by outlining when an employer must serve as a fiduciary and when
it can act in its own interests.' More specifically, federal jurisprudence
supports the conclusion that ERISA provides employers with the flexibility to
make fundamental business decisions such as whether to amend their employee
benefits plans. 4 An affirmative duty to disclose proposed changes protects
employee benefits by infringing on an employer's ability to make important
business decisions.2' Consequently, courts should not impose this type of
obligation because it is not in accordance with the goal of ERISA to promote
the development of employee benefit plans.

V Analysis

Requiring employers to provide information to plan participants regard-
ing proposed plan amendments on their own initiative: (1) violates ERISA

a corporation has to employees is accurately to explain the current state of affairs about the
pensions plan then in effect.").

221. See Pocchia v. Nynex Corp., 81 F.3d 275, 278 (2d Cir. 1996) (finding pre-adoption
disclosure impairs legitimate business goals); Wilson v. Southwestern Bell Tel. Co., 55 F.3d
399, 406 (8th Cir. 1995) (determining employers are not required to provide general business
information to plan participants); Mullins v. Pfizer, Inc., 23 F.3d 663, 669 (2d Cir. 1994)
(concluding fiduciaries do not have to disclose internal business operations but they must speak
truthfully); Fischer v. Phila. Elec. Co., 994 F.2d 130, 133 (3d Cir. 1993) (conceding that
business "had the right as an employer to make the business decision of how much and when
to enhance pension benefits but. . . also... an obligation under ERISA to tell the truth about
such decisions when asked by plan participants"); Drennan v. Gen. Motors Corp., 977 F.2d 246,
251 (6th Cir. 1993) ("A fiduciary must give complete and accurate information in response to
participants' questions, a duty that does not require the fiduciary to disclose its internal delib-
erations nor interfere with the substantive aspects of the bargaining process."); Berlin v. Mich.
Bell Tel. Co., 858 F.2d 1154, 1163 (6th Cir. 1988) ("Under ERISA, purely business decisions
by an ERISA employer are not governed by section 1104's fiduciary standards.").

222. See supra notes 200-21 and accompanying text (discussing Siskind and Pocchia
decisions).

223. See supra notes 195-99 and accompanying text (presenting Inter-Modal decision).
224. See supra Part IV.C.2 (discussing ability of employers to make fundamental business

decisions).
225. See supra notes 210-21 (presenting cases refusing to infringe on employer's ability

to make fundamental business decisions).
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because it imposes fiduciary duties on an employer who does not act in a
fiduciary capacity, and (2) disrupts ERISA's legislative balance by unreason-
ably infringing on an employer's ability to make fundamental business deci-
sions. Like all statutes, ERISA is the product of legislative compromise.2
In this case, Congress wanted to protect employee benefits and to contain
administrative costs.' This balance not only protects current benefits, but
also encourages employers to offer pension and welfare benefits to more
employees, consequently increasing the amount of people with additional
retirement income and health insurance. This legislative compromise is
inherent in all of ERISA's provisions.

ERISA's disclosure provisions aim to provide employees with informa-
tion so they can fully understand their rights under their benefits plan.' The
disclosure provisions are very specific and do not require an employer to
disclose proposed amendments to employee benefits programs.2" The fidu-
ciary duty provisions seek to prevent plan administrators from abusing their
discretion by requiring them to act solely in the interest of the plan partici-
pants.Y0 However, Congress did not intend to require an employer, who may
also serve as a plan administrator, always to act in the best interest ofthe plan
beneficiaries. 1 To ease the administrative burdens of employers, Congress
required an individual to abide by fiduciary responsibilities "to the extent" that
she serves in one of the three fiduciary capacities. 2 This is an important
limitation to the fiduciary provisions that the federal courts can not ignore.

Congress did intend the federal courts to interpret ERISA's fiduciary
duty provisions in accordance with the common law of trusts.233 Moreover,
the federal courts have used trust law to require plan administrators to provide
complete and accurate current plan information on their own initiative and to
provide truthful information regarding "seriously considered" potential plan
amendments in response to employee inquiry." Yet, courts can not use trust
law to require employers to provide information regarding "seriously consid-

226. See supra notes 190-94 and accompanying text (discussing legislative compromise).
227. See supra notes 190-94 and accompanying text (discussing legislative compromise).
228. See supra notes 23-41 and accompanying text (discussing pre-ERISA interest in

disclosure and ERISA's disclosure rules).
229. See supra Part ILB (outlining ERISA's disclosure provisions).
230. See supra Part 1LC (presenting ERISA's fiduciary provisions).
231. See supra notes 135-49 and accompanying text (describing two hats doctrine).
232. See supra notes 143-45 (discussing "to the extent" limitation on ERISA's fiduciary

definition).
233. See supra notes 50-53 and accompanying text (discussing Congress's intention for

courts to interpret fiduciary duties through common law of trusts).
234. See supra Part BfI (presenting development of ERISA fiduciary duties through trust

principles).
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ered" proposed plan amendments on their own volition because employers do
not act as fiduciaries when amending employee benefits plans 35

Before a court can impose fiduciary duties on an employer, it must ensure
that the employer is acting in a fiduciary capacity.23 ERISA's functional
definition of "fiduciary" prevents a court from extending its fiduciary duty to
disclose to an employer in the act of amending its benefit plan.Y7 Communi-
cating to an employee about her benefits plan is an act of plan administration;
therefore, fiduciary duties attach when an administrator speaks."3 Consider-
ing whether to amend an employee benefits plan is not an act of plan adminis-
tration, but an act of plan design.3 9 Because ERISA's functional definition
of a fiduciary does not include designing a plan, fiduciary duties do not attach
to an employer when it acts in this capacity.24' A court that requires an
employer to provide information regarding seriously considered proposed plan
amendments of its own volition ignores ERISA's functional fiduciary defini-
tion, ERISA's legislative history, and the Supreme Court's conclusion that
fiduciary duties do not attach when an employer amends a benefits plan.

As discussed above, ERISA's legislativehistory emphasizesthat Congress
balanced the primary purpose of protecting employee benefits with the goal of
containing pension costs. 2 4 1 Congress recognized the high costs of requiring
employers to act "solely in the interest" of plan beneficiaries when designing
and amending benefits plans and specifically excluded those functions from the
fiduciary provisions. Deciding whether to amend an employee benefits plan is
a fundamental business decision that requires employers to consider a variety
of factors.242 A court that imposes an affirmative duty to disclose proposed
changes on employers must maintain thatthe act of amending a benefits plan is
a fiduciary function.243 If amending a plan is a fiduciary function, then the

235. See supra Part IV (developing two hats doctrine).
236. See supra Part IV.B (discussing Supreme Court jurisprudence requiring lower courts

to determine whether employer acts as fiduciary before attaching fiduciary duties).
237. See supra Part V.C.1 (discussing application of two hats doctrine).
238. See supra notes 167-86 and accompanying text (presenting cases that distinguish

between fiduciary act of communicating about plan and non-fiduciary act of amending plan).
239. See supra notes 167-86 and accompanying text (presenting cases that distinguish

between fiduciary act of communicating about plan and non-fiduciary act of amending plan).
240. See supra notes 167-86 and accompanying text (presenting cases that distinguish

between fiduciary act of communicating about plan and non-fiduciary act of amending plan).
241. See supra Part IV.C.2 (discussing how to protect employer's ability to make funda-

mental business decisions).
242. See supra notes 200-25 and accompanying text (presenting cases that preserve em-

ployer's ability to make fundamental business decisions).
243. See supra notes 200-25 and accompanying text (presenting cases that preserve em-

ployer's ability to make fundamental business decisions).
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secondary costs ofmaintaining a pension plan greatly increase because employ-
ers will have to make all decisions regarding plan design solely in the interests
ofthe beneficiaries.244 Hence, an affirmative dutyto disclose proposed changes
disrupts ERISA's legislative goal ofcontaining pension costs bygreatly inhibit-
ing an employer's ability to make fundamental business decisions.24 Conse-
quently, courts should not extend fiduciary duties to include an affirmative
obligation to disclose proposed changes because itviolates ERISA and destroys
its legislative balance.

V. Conclusion

The federal courts must recognize thattheir authority to inteipret ERISA's
fiduciary provisions through the law of trusts is not absolute, but limited by
the text of the statute.246 Congress spent more than two decades researching,
drafting, and redrafting the legislation that federalized pension law; therefore,
the courts should perpetuate the goals Congress sought to achieve and decide
legal controversies in accordance with ERISA's provisions. To abide by these
principles, the federal courts can not impose on employers an affirmative duty
to disclose proposed changes in employee benefits programs.

ERISA permits a company to serve in a dual capacity as both employer
and plan administrator. When an employer chooses to communicate with an
employee regarding potential plan benefits, ERISA's fiduciary standards
require her to provide complete and accurate material information about the
current plan and seriously considered proposed amendments. However, when
an employer makes a fundamental business decision to amend its employee
benefits plan it is serving in a fiduciary capacity and is therefore not subject
to a fiduciary duty of disclosure.

It is plain to see why the Bins Ipanel and various practitioners feel com-
pelled to develop an affirmative fiduciary duty to disclose proposed changes
in benefits programs. It is natural to feel sympathy for the employee who
retired "one month too soon" to reap the financial benefits of a subsequent
early retirement program.247 However, a court does not have the authority to

244. See supra notes 200-25 and accompanying text (presenting cases that preserve em-
ployer's ability to make fundamental business decisions).

245. See supra notes 200-25 and accompanying text (presenting cases that preserve em-
ployer's ability to make fundamental business decisions).

246. See Mertens v. Hewitt Assoc., 508 U.S. 248, 261 (1993) ("[Vjague notions of a
statute's 'basic purpose' are nonetheless inadequate to overcome the words of its text regarding
the specific issue under consideration." (citing Pension Benefit Guar. Corp. v. LTV Corp., 496
U.S. 633,646-47 (1990))).

247. See VanderPloeg, supra note 3, at 292 (discussing understandable pain felt by em-
ployee who terminated employment only to discover that "if they had only known" they could
have left with better benefits).
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redraft federal pension legislation. An affimative duty to disclose proposed
changes in benefits programs directly contradicts ERISA's statutory language
and completely upsets ERISA's legislative balance of protecting employee
benefits and containing pension costs.24 Therefore, the federal courts should
refrain from imposing an affirmative fiduciary duty on employers to disclose
proposed changes in employee benefits programs.

248. See supra Part IV (discussing fallacies inherent in affirmative fiduciary duty to dis-
close proposed changes).
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