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428 Virginia Law Review - [Vol. 67:415

United States Court of Appeals for the Fifth Circuit observed that, while
an attorney’s performance might not violate sixth amendment standards,
his erroneous failure to object might satisfy the Wainwright cause re-
quirement.*” Similarly, in United States v. Brown,*® the United States
Court of Appeals for the District of Columbia Circuit stated that binding
a defendant to the effects of his “generally competent” attorney’s failure
to present a substantial claim “would be a senseless penalty in most cases
because most defendants lack the legal sophistication to monitor their at-
torney’s performance.”*®

The unreasonable error standard is consistent with the Wainwright de-
cision.” It serves the interests of justice by allowing federal review of the
underlying constitutional violation without requiring the petitioner to
prove a second constitutional violation before asserting the first. More-
over, the proposed standard sufficiently accounts for the judicial interest
in providing federal habeas corpus review without violating the principles
of federal-state comity. Under the unreasonable error standard, the peti-
tioner still must make a substantial showing of prejudice before the court
may examine his underlying claim. Thus, the rule maintains the high de-
gree of deference to state law that Wainwright requires.

Finally, the unreasonable error standard allows the federal court to ‘

take evidence on the issue of Wainwright cause without the burdensome
and often futile exercise of exhausting state remedies for ineffective assis-
tance of counsel. The interest in judicial economy is therefore served.

If this standard is adopted in the Fourth Circuit, then the Downes ap-
proach of requiring exhaustion should apply only when the petitioner as-
serts, as an independent claim, an allegation of constitutionally ineffec-
tive assistance of counsel. If the claim is of simple lawyer error, the court
should take evidence on the lawyer’s conduct and rule upon the issue of
Wainwright cause.

III. ConNcLusioN

The United States District Court for the Eastern District of Virginia
employed a novel approach in Washington v. Downes when confronted
with a federal habeas corpus petition that asserted attorney error to
demonstrate Wainwright cause. The Downes court effectively trans-
formed the petitioner’s assertion of cause into a claim of constitutionally
ineffective assistance of counsel and dismissed the claim because the peti-
tioner had not exhausted her state habeas corpus remedies. The court

* See id. at 177-78. ‘

% No. 77-2106 (D.C. Cir. March 21, 1980).

® Id. at 11.

** See Supreme Court, 1976, suprc note 40, at 219-20.
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