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dfl 03/17/82

To: Justice Powell
From: David

Re: Justice Marshall's draft opinion in Jacksonville Bulk

Terminals: WNo. 80-1045.

I had a brief discussion with Justice Marshall's
clerk the other day about this case--primarilvy to make sure that our
opinion in Allied would not conflict in anv way. As far as any
potential conflict is concerned, I do not see any. You might note
the legislative history discussion at page 15 with some extra care.
It can be argued that because the House's definition of "sympathy
strike"--to include strikes against governmental policy--was not
accepted by the Senate, therefore the Congress did not wish to make
political strikes and boycotts illegal. Justice Marshall's clerk
called this to my attention Jlast week. It seems to me, however,
that it can just as easily be argued that the Senate assumed that
its very broad definition of secondary boycott-—-a definition much
broader than the House's--took up the slack and would cover
political boycotts of neutrals. At any rate very 1little can be
devined from the Senate's refusal to adopt the broader definition of
sympathy strike for our purposes in Allied, and I did not and do not
see the need of saying anything in our opinion about this bit of

legislative history. (It was not argued by the parties.)
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