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need be. The challenge is to demonstrate that it is at work in practice, 
and to show how it operates. This may be done by examining cases in 
discrete fields of law. The fields investigated here are sufficiently rep- 
resentative to suggest that the sliding scale theorem may apply to a 
wide variety of dual-element formulas in the law.3 

Sometimes courts and other decision-makers recognize that they are 
using such a sliding scale;4 more often, they do not recognize it or, in 
any event, do not articulate it.5 An unarticulated use of a sliding scale 
frequently appears from the decision-makers' emphasis on only one of 
the elements while lip service is given to the other, or from their 
strained efforts to demonstrate that both elements have been met.6 

B. Fuzzy Logic 

The sliding scale principle may be seen as a manifestation of fuzzy 
logic, which holds that everything temporal can be a matter of degree.' 
Under fuzzy logic, zero and one are simply the opposite ends of a con- 
t i n ~ u m . ~  Although some phenomena reflect true dichotomies ("crisp 
sets"), a great deal of what we can observe falls along a scale between 
the true extremes or falls in a set with inherently fuzzy bo~ndaries.~ 
Thus, what we think of as a full glass (a glass filled to a level just far 
enough below the rim to prevent spillage in ordinary use) is a ninety 
percent full glass and a ten percent empty glass. A game won at the 
expense of an injury to a key player is a game eighty percent won and 
twenty percent lost. As one text has put it: 

3. I have demonstrated the sliding scale concept elsewhere, as it relates to two discrete 
areas of international law. See Frederic L. Kirgis, Custom on a Sliding Scale, 81 AM. J. INT'L 
L. 146 (1987); Frederic L. Kirgis. The Degrees of Self-Determination in the United Nations Era. 
88 AM. J .  INT'L L. 304 (1994). Some other legal scholars have used the concept without 
identifying a broad theorem. See, e.g., Richard A. Falk, Kosovo, World Order, and the Future 
of International Law, 93 AM. J. INT'L L. 847, 852 (1999); William M. Richman, Pan 11-A 
Sliding Scale to Supplement the Distinction Between General and Specific Jurisdiction. 72 CAL. 
L. REV. 1328. 1336-46 (1984). The present Article widens the scope of the inquiry without 
revisiting international law. 

4. See, e.g., Fotomat Corp. of Fla. v. Chanda, 464 So. 2d 626, 629 (Fla. Dist. Ct. App. 
1985) (referring to a "balancing approach" requiring a "certain quantum of procedural plus a 
certain quantum of substantive unconscionabilityn). 

5. See, e.g., In re Estate of Elson, 458 N.E.2d 637 (111. App. Ct. 1983) (balancing factors 
in change of domicile case without articulating the use of a sliding scale). 

6. See, e.g., ACLU v. Reno, 217 F.3d 162 (3d Cir. 2000), cert. granted sub nom. 
Ashcroft v. ACLU, 121 S. Ct. 1997 (2001) (No. 00-1293); Maxwell v. Fidelity Fin. Serv., Inc., 
907 P.2d 51 (Ariz. 1995). 

7. See, e.g., BART KOSKO. FUZZY THINKING: THE NEW SCIENCE OF FUZZY LOGIC 18 
(1993); DANIEL MCNEILL & PAUL FREIBERGER, FUZZY LOGIC 12 (1993). 

8. KOSKO. supra note 7. at 18. 
9. See MARTIN GARDNER, WEIRD WATER & FUZZY LOGIC 158 (1996); GEORGE J. KLIR & 

TINA A. FOLGER, FUZZY SETS, UNCERTAINTY. AND INFORMATION 3 (1988). 
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Temperature, distance, beauty, friendliness, greenness, pleas- 
ure-all come on a sliding scale. The Canadian Rockies are very 
beautiful. My next-door neighbor is fairly lazy. Boston is quite 
close to Cape Cod. Likewise, objects are objects to degrees. 
Astronomers say Jupiter is a star to a weak extent. Egypt was 
partly a colony of Britain; the United States was largely one. A 
dagger is very much a weapon, while a curtain rod is scarcely a 
weapon at all. Such sliding scales often make it impossible to 
distinguish members of a class from nonmembers. When does a 
hill become a mountain, or a pond a lake? How far is far?'' 

Fuzzy logic in its full regalia is much more splendid than this." For 
purposes of developing a sliding scale theorem, however, we need only 
accept that in the observable world, hot and cold, or fast and slow, are 
not absolutes. There are degrees of "hotness" and "coldness." We are 
dealing, in other words, with fuzzy sets. 

Nor do we need to accept fuzzy logic in every corner of human ex- 
istence in order to accept it for much of what can be observed; in par- 
ticular, we need not necessarily accept it as ubiquitous in order to find 
it at work in the law. Indeed, we might expect to find it especially in 
the law, since so many legal concepts and doctrines have fuzzy bounda- 
ries. Consider, for example, the technique (though not the language) of 
fuzzy logic in the classic two-part article written by Lon L. Fuller and 
William R. Perdue, Jr., in the 1930s, The Reliance Interest in Contract 
Damages.12 Fuller and Perdue attacked the then-prevailing view that a 
promise is either contractual-in which case expectancy damages are to 
be awarded for a breach-or it is not contractual-in which case no 
damages should be awarded.13 Professor Fuller later said, "I consider 
the contribution made in my article on the reliance interest to lie, not in 
calling attention to the reliance interest itself, but in an analysis which 
breaks down the contract-no contract dichotomy, and substitutes an as- 
cending scale of enforceability. "I4 

As all students of the law know, fuzziness inheres in the law of 
property as well. According to a leading treatise, "[t]itle, as all prop- 

10. MCNEILL & FREIBERGER, supra note 7, at 12. 
11. See Edward S. Adams & Daniel A. Farber, Beyond the Formalism Debate: Expert Rea- 

soning, F m y  Logic, and Complex Statutes, 52 VAND. L. REV. 1243, 1289-99, 1324-30 (1999). 
12. L.L. Fuller & William R. Perdue. Jr.. The Reliance Interest in Contract Damages: I .  46 

YALE L.J. 52 (1936) [hereinafter Reliance Interest I ] ;  L.L. Fuller &William R. Perdue, Jr.. The 
Reliance Interest in Contract Damages 2: 46 YALE L.J. 373 (1937) [hereinafter Reliance Interest 
21 - 

13. Reliance Interest 2 ,  supra note 12, at 418-20. 
14. Letter from Lon L. Fuller, Professor, Duke University School of Law, to Karl N. Lle- 

wellyn, Professor, Columbia University School of Law (Dec. 8, 1938), reprinted in ROBERT S. 
SUMMERS & ROBERT A. HILLMAN, CONTRACT AND RELATED OBLIGATION: THEORY. DOCTRINE, 
AND PRACTICE 41 (4th ed. 2001). 
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erty rights, is a relative concept. A person may have 'title' to property 
as against one person but not another."" Nor is fuzziness limited to 
mundane areas of the law. Faced with the problem of deciding whether 
it had admiralty jurisdiction over salvage rights to the R.M.S. Titanic 
lying 400 miles off the coast of Newfoundland in 12,500 feet of water, 
the Court of Appeals for the Fourth Circuit came up with the concept of 
"shared sovereignty" by which it asserted "imperfect" in rem jurisdic- 
tion over the wreck, even though it recognized that admiralty tribunals 
in other countries might do so too.I6 

The United States Supreme Court has endorsed fuzziness as well. 
Declining to review the impeachment conviction of a federal judge, the 
Supreme Court said: 

A controversy is nonjusticiable-i.e., involves a political 
question-where there is "a textually demonstrable constitu- 
tional commitment of the issue to a coordinate political depart- 
ment; or a lack of judicially discoverable and manageable stan- 
dards for resolving it . . . ." [Tlhe concept of a textual com- 
mitment to a coordinate political department is not completely 
separate from the concept of a lack of judicially discoverable 
and manageable standards for resolving it; the lack of judicially 
manageable standards may strengthen the conclusion that there 
is a textually demonstrable commitment to a coordinate 
branch. l7 

The questions to be examined here are whether we can find fuzzy 
logic at work in dual-element formulas across selected fields of the law, 
and if so, how it operates in those fields. If it is indeed at work, it 
should not only supply an interesting theorem about how the law works; 
it should also help us predict how cases within its ambit will be de- 
cided. No claim is made that it is a precise predictive tool; just that it is 
itelpful in those situations where it operates. 

C. An Example 

To give an example that will be developed more fully below, it is 
generally said that for a person to acquire a new domicile, there must 
be (a) a voluntary physical presence in the new state, and (b) an intent 
to make a home there." In practice, the more attached the physical 
ppppp - 

15. RALPH E. BOYER ET AL., THE LAW OF PROPERTY: AN INTRODUCTORY SURVEY 1 (4th 
ed. 1991). 

16. R.M.S. Titanic. Inc. v. Haver. 171 F.3d 943, 967-69 (4th Cir. 1999). 
17. Nixon v. United States, 506 U.S. 224, 228-29 (1993) (quoting Baker v. Carr, 369 U.S. 

186, 217 (1962)) (citations omitted). 
18. RESTATEMENT (SECOND) OF CONFLICT OF LAWS $8 15-18 (1971). 
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presence, the less exacting the decision-maker will be regarding a 
showing of intent (though some showing of intent will still be re- 
quired).Ig The reverse is also true: the clearer the intent to remain in- 
definitely, the less connected to the new territory the presence must 
be.*' 

The sliding scale between these two elements may be illustrated by 
what looks like an economist's demand curve. The precise location and 
slope of the curve will shift depending on the ultimate issue to which 
the person's change of domicile is relevant, but the sliding scale princi- 
ple is at work no matter what the ultimate issue is. In the diagram, the 
vertical axis represents the extent to which the person has established a 
physical presence in the new state. The horizontal axis represents the 
extent of the person's demonstrated resolve to put down roots there. 
The further up on the vertical axis, the more settled the person is in the 
new state; at the top, the person would be fully (100%) settled there. 
The further to the right on the horizontal axis, the clearer the resolve to 
stay; at the far right end, the person would be absolutely certain (at that 
moment) that he or she will stay there for a lifetime. 

Figure 1 
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19. See discussion infra Part 1V.A. 
20. See discussion infra Part 1V.A. 
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At any point along either axis, relevant factual influences are in 
play to some degree. Thus, at any point along the horizontal axis, such 
factors as the likely duration of the person's employment in the state, 
the extent of the person's tolerance of (or preference for) the physical 
characteristics of the area (e.g., mountains, seashore, climate, air qual- 
ity) and the availability of amenities (e. g., sporting events, theaters, 
shopping) are in combination to form a fuzzy set. At the origin of an 
axis, there is an "empty set;" at the end of an axis, there is a "total set" 
for that axis." 

Within the constraint "that an object's degrees of membership in 
complementary groups must sum to unity"22 (i.e., must total one on a 
scale of zero to one, or 100% on a scale of zero percent to 100%) fuzzy 
logic is intentionally imprecise. Thus, in the diagram, very often the 
location of a point on either axis is more a matter of judgment than of 
precise observation. Consequently the diagrams used throughout this 
Article cannot be used as a bright-line predictor of outcomes in particu- 
lar cases. Rather, the diagrams illustrate what is actually going on, in a 
form that has been simplified enough to be manageable, yet sufficiently 
focused on the relevant factors to be meaningful to students and practi- 
tioners of the law. 

In Figure 1 above, any combination of established physical presence 
and a demonstrated resolve to remain that falls above the curve (e.g., at 
the intersection of the two dotted lines at point A) results in a change of 
domicile to the new state; any combination below the curve (as at point 
B) leaves the domicile unchanged. Point B would represent, for exam- 
ple, a person in the military who has been assigned to a relatively long- 
term duty station in a new state, but who has not demonstrated any real 
intent to stay once the military service is completed. 

The fields selected for examination here are basic to the law. This 
Article will examine how the principle applies and adapts itself to dis- 
crete issues of contract law, civil procedure and conflict of laws.= 

A. Liquidated Damages Clauses 

According to the current Restatement of Contracts, a liquidated 

-- 

21. See Bart Kosko & Satoru Isaka, Fuzzy Logic, SCI. AM., July 1993, at 76, 80 (illustrat- 
ing this concept in a non-legal context). 

22. Id. at 76. 
23. Other fruitful areas of further inquiry include international law, see supra note 3, and 

constitutional criminal procedure. See United States v. Chaidez. 919 F.2d 1193 (7th Cir. 1990) 
(applying a sliding scale approach to determine the constitutionality of searches and seizures). 


