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In July 2001, the New Jersey Superior Court reviewed and affirmed the
Dendrite decision.”® Dendrite argued that the lower court imposed too strict
a burden when it required proofthat Dendrite’s claim could withstand a motion
to dismiss and the reviewing court agreed.* The court first noted that Dendrite
need only "plead facts sufficient to identify the defamatory words, their utterer,
andthe fact of their publication" in order to survive a motion to dismiss.?** This
did not resolve the issue because the lower court did not rule on an actual
motion to dismiss, but rather reviewed the showing required by Seescandy.com
requirement three.?*! This requirement, according to the court, does not require
a strict application of the motion to dismiss rules; rather, the Seescandy.com
requirements "act as a flexible, non-technical, fact-sensitive mechanism."?#?
The court next referenced In re Subpoena Duces Tecum to American Online,
Inc. for its premise that when evaluating motions for expedited discovery from
ISPs, courts can "depart from traditionally-applied legal standards in analyzing
the appropriateness of such disclosure in light of the First Amendment implica-
tions."*** The court then concluded that the motion judge properly denied
limited, expedited discovery as to John Doe Three because the evidentiary
record did not support a conclusion that the anonymous postings negatively
affected the value of Dendrite’s stock or hurt Dendrite’s hiring practices.”*

IV. McIutyre's Application in the Cybersmear Context

The previous Part discussed the Mclntyre decision and two recent cyber-
smear lawsuits that applied McIntyre in their analyses of requests for expedited
discovery. This Part will suggest limitations on Mclntyre s application in the
cybersmear context. First, this Part will address the technical differences
between Mcintyre and cybersmear lawsuits. It will next discuss several factual
and contextual distinctions by comparing Mrs. McIntyre’s speechto the speech
atissue in cybersmear lawsuits. Finally, this Part will evaluate courts’ applica-
tion of McIntyre in the cybersmear context and the reliance on Mclnfyre in
recent amicus curiae briefs.

A. Technical Distinctions

This Part will examine two technical distinctions between Mcintyre and
cybersmear lawsuits that support the argument that courts misapply Mclntyre.

238. Dendrite Inf’l, Inc. v. Does, 775 A.2d 756 (N.J. Super. Ct. App. Div. 2001).

239. Dendrite Int’l, Inc. v. Does, No. MRS C-129-00, slip op. at 17, 23 (N.J. Super. Ct.
Ch. Div. Nov. 28, 2000), available at htip://www.citizen.org/litigation/briefs/internet.htm (last
visited Mar. 3,2001), aff'd, 775 A.2d 756 (N.J. Super. Ct. App. Div. 2001).

240. Id at24.

241. I
242, Id
243. Id. at28.

244, Id. at30.
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The Ohio elections law at issue in McIntyre was a content-based restriction on
speech and a prior restraint on speech. Cybersmear plaintiffs, in contrast, seek
legal redress for the aftereffects of unregulated, allegedly unlawfual speech.

Prior restraints on speech forbid expression before it takes place.?*
Courts disfavor prior restraints on speech and impose a heavy presumption
against their constitutional validity.?** In contrast to prior restraints on speech,
"subsequent punishments" are government-imposed penalties on speech after
expression has occurred 2¥

Similar to prior restraints on speech, content-based restrictions also often
violate the First Amendment. Regulations linked to the content of speech are
content-based restrictions on speech.?*® The Supreme Court assesses content-
based restrictions with heightened scrutiny;?** thus, such restrictions are highly
likely to be invalidated on review.°

245. SeeNeb. Press Ass’n v. Stuart, 427 U.S. 539, 556 (1976) (stating that Supreme Court
has interpreted First Amendment’s guarantees "to afford special protection against orders that
prohibit the publication or broadcast of particular information or commentary — orders that
impose a “previous’ or “prior’ restraint on speech™); Rodney A. Smolla, SMOLLA AND NIMMER
ON FREEDOM OF SPEECH § 15:1 (3d ed. 1996) [hereinafter SMOLLA & NIMMER] (defining prior
restraints on speech as "judicial orders or administrative rules that operate to forbid expression
before it takes place"). A prior restraint is a rule that requires a license or a permit to engage
in expression, or is a judicial order prohibiting publication. Id.

246, See Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963) ("Any system of prior
restraints of expression comes to this Court bearing a heavy presumption against its constitu-
tional validity."); SMOLLA & NIMMER, supra note 245, § 15:2 (reasoning that "[a]ithough
current First Amendment doctrine does not erect a per se prohibition against all prior restraints,
as a practical matter the burdens that must be satisfied in order to justify a prior restraint are so
onerous that in application the prior restraint doctrine® amounts to a “‘near-absolute’ prohibition
against such restraints™),

247. See Near v. Minnesota, 283 U.S. 697, 714 (1931) (stating that First Amendment
protects "previous restraints upon publications,” but does not prevent "subsequent punish-
ment[s]"); see also Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 841 (1978)
(explaining that "when a state attempts to punish publication after the event it must demonstrate
that its punitive action was necessary to further the state interests asserted").

248. See KATHLEEN M. SULLIVAN & GERALD GUNTHER, FIRST AMENDMENT Law 192
(1999). Content-neutral speech regulations, in contrast, aim for a content-neutral interest such
as peace and quiet, order, aesthetics, or economic compefitiveness. Id, Content-based restric~
tions are generally classified as either "viewpoint” or "subject matter" restrictions. Id. at 193.

249. See SMOLLA & NIMMER, supra note 245, §§ 4:2, 4:3 (stating that under strict scrutiny
test, content-based regulation of speech will be upheld only when justified by "compelling
government interests” if "narrowly tailored” or if using "the least restrictive means” to effectuate
those interests). Id. "Heightened scrutiny” review generally means that the Court reviews a law
under the strict scrutiny test described above. Id The term "exacting scrutiny” is often used
to refer to a heightened scrutiny standard equivalent to strict scrutiny, but tailored fo the specific
type of speech involved. Id.

250. SeeReno v. ACLU, 521 U.S. 844, 885 (stating that "we presume that governmental
regulation of the content of speech is more likely to interfere with the free exchange of ideas
than to encourage it. The interest in encouraging freedom of expression in a democratic society
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The first technical difference between Mcintyre and cybersmear lawsuits
is that the Ohio election law at issue in Mclntyre was a content-based restric-
tion on speech.>' In Mclntyre, the Court explained that only publications de-
signed to influence voters had to comply with the identity disclosure require-
ments and accordingly determined that the election law directly regulated the
content of speech.*? Thus, the Court evaluated the limit on political expres-
sion with exacting scrutiny and determined that Ohio failed to demonstrate
that its interest in preventing misuse of anonymous election-related speech
justified a prohibition on all uses of that speech.?

Although the Mclntyre Court emphasized the value of amonymous
speech,* it ultimately invalidated the election law because it regulated the
content of anonymous, political speech.®* Thus, citations to McIntyre cor-
rectly note the Court’s recognition of the value of anonymous speech and that
constitutional protection extends to such speech. However, it is an overstate-
ment to declare that McIntyre stands for First Amendment protection of all
anonymous speech. The Court reviewed Ohio’s statute with strict scrutiny
because it regulated the content of political speech, not because of the anony-
mous nature of Mrs. McIntyre’s speech.?® Even when Mclntyre is examined
as a "compelled speech"®’ or a "right not to speak” case, emphasis is on the
Mcintyre Court’s invalidation of the law because of its content-regulating
qualities. >®

outweighs any theoretical but unproven benefit of censorship.”); SMOLLA & NIMMER, supra note
245, § 3:1 (noting that less rigorous level of constitutional review applies to content-neutral
restrictions on speech).

251.  See McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 345 (1995) (calling statute
"a dircct regulation of the content of speech™).

252.  Seeid. ("Every wiitten document covered by the statute must contain ‘the name and
residence or business address of the chairman, treasurer, or secretary of the organization issuing
the same, or the person who issues, makes, or is responsible therefor.”" (citing OHIO REV. CODE
ANN. § 3599.09(A) (1988))).

253. Seeid. at 357 (stating that Ohio could not attempt to punish fraud indirectly by indis-
criminately outlawing entire category of speech with no necessary relationship to danger sought
to be prevented).

254, See supra notes 151-53 and accompanying text (explaining historical, literary, and
political importance of anonymous speech).

255.  See supra notes 160-70 and accompanying text (determining that Ohio law regulated
content of speech and applying strict scrutiny).

256. Seesupranote 160 (noting that Ohio elections law directly regulated content of speech).

257. See SULLIVAN & GUNTHER, supra note 248, at 356 (explaining that subsidiary right
to freedom of speech is freedom not to speak, or freedom from "compelled speech™). The right
not to speak and thus to remain anonymous is an ancillary free speech right that is not separately
listed within the First Amendment. Id.

258. SeeMclntyre v. Ohio Elections Comm’n, 514 U.S. 334, 342 (1995) (recognizing First
Amendment right to make "decisions concerning omissions or additions to the content of a
publication”).
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Similar to the content distinction, the Ohio statute was also a prior re-
straint on speech, whereas cybersmear lawsuits involve no law that constitutes
a possible prior restraint, but rather seek court remedies for harms that have
occurred. Although the Mclntyre Court did not address this particular issue,
Ohio’s statute was a prior prohibition on anonymous political speech.?® The
Ohio law required that all political leaflets include identity information, thus
forbidding anonymous expression before it took place. Another Supreme
Court case provides guidance on how to address this distinction. Near v. Min-
nesota®® discouraged prohibitory orders that would restrain publication and
announced that a plaintiff’s use of tort law to obtain damages was the proper
remedy for libel.?*! As such, a lawsuit appears to be the appropriate course
of action for a cybersmear plaintiff. Thus, citations to Mclntyre in the
cybersmear context should note this important distinction: Meclntyre invali-
dated a prior restraint on anonymous political speech, whereas cybersmear
plaintiffs seek relief for conduct that has already occurred, and Near v.
Minnesota states that a plaintiff properly seeks to prove a defamation claim
and obtain related damages in court.

B. Factual and Contextual Distinctions

In addition to the two technical issues addressed above, reliance on
Meclntyre in the cybersmear context should be qualified due to two significant
factual and contextual distinctions.?5? First, the Ohio Elections Commission
did not claim that Mrs. Mclntyre’s speech was false or libelous, whereas
cybersmear lawsuits always involve claims of unlawful speech. Second, Mrs.
Mclntyre’s speech was political in nature, whereas the Internet postings at

259. See supra notes 245-46 and accompanying text (describing prior restraints on speech).
260. 283U.S.697(1931).

261. See Near v. Minnesota, 283 U.S. 697, 722-23 (1931) (holding that statute violated
Fourteenth Amendment freedom of press). In Near, the Court addressed the constitutionality
of a Minnesota law that authorized the government to bring a lawsuit to "abate . . . [any] mali-
cious, scandalous and defamatory newspaper.” Id. at 701-02. Minnesota obtained a court order
that restrained publishers of The Saturday Press from publishing "a malicious, scandalous, and
defamatory newspaper” and stated that the Press could only publish information in accord with
the general welfare. Id. at 706. The Court held that the order was an unconstitutional prior
restraint on speech. Id. at 722-23. The Court explained that the proper remedy for a person
injured by a scandalous, malicious, or defamatory press release was use of libel law to obtain
damages, rather than a prior restraint on speech. Id. at 718-19; see also Rosenblatt v. Baer, 383
U.S. 75, 93 (1966) (Stewart, J., concurring) (stating that "an action for damages is the only hope
for vindication or redress the law gives to a man whose reputation has been falsely dishon-
ored™).

262. See, e.g., George B. Trubow, Regulating Transactions of the Internet, 24 OBIO N.U.
L. REV. 831, 835 (1998) (noting limited nature of McIngyre and stating that "the case specifi-
cally involved election leaflets™).
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issue in cybersmear lawsuits generally comment on a corporation and its
business practices.

Most notably, the Ohio Elections Commission did not claim that the text
of Mrs. Mclntyre’s message was in any way unlawfil >** Cybersmear law-
suits, by contrast, always allege that certain Internet statements are defama-
tory, false, or otherwise unlawful®* The Court protects the publishing of
truthful or lawful speech, such as Mrs. McIntyre’s speech.?® However, the
Court does not protect nor recognize any value in knowingly false speech.?®

In Mcintyre, the Ohio Elections Commission fined Mrs. McIntyre solely
for her failure to comply with a law that prohibited anonymous political
leaflets.?®’ In contrast, in both the Dendrite and AOL lawsuits, plaintiffs
requested orders for expedited discovery in order to identify the authors of
allegedly libelous or false statements or to identify authors whose speech
violated an employment agreement.?® Although the Mclntyre Court recog-
nized the value of anonymous speech, it also noted that the First Amend-
ment’s protection does not protect fraudulent or libelous speech.® As recog-

263. See McIntyre, 514 U.S, at 337 (stating that there was "no suggestion that the text of
[Mrs. MclIntyre’s] message was false, misleading, or libelous").

264. See supra notes 184-87, 211-21, and accompanying text (describing allegations in
AOL and Dendrite cybersmear lawsuits); see also Singleton, supra note 139, at 302-03 (noting
" profound difference" between Mrs. Mclntyre’s speech and message on Internet, "where at
the speed of light . . . millions of people . . . can get that message . . . [t]he Internet is a far
different environment, and I think McInfyre need not control it"); Trubow, supra note 262, at
834 (noting that "[i}f anonymity is used to perpetrate torts or crimes while escaping accountabil-
ity, however, then anonymity cannot be reasonably defended").

265. See Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 101-06 (1979) (concluding that
state law criminalizing newspaper publication of lawfully obtained, truthful information without
permission of juvenile court violated First and Fourteenth Amendments), Landmark Communi-
cations, Inc. v. Virginia, 435 U.S. 829, 838 (1978) (concluding that state could not enforce
confidentiality requirements with criminal sanctions because such sanctions would be unjusti-
fied encroachment on First Amendment). In this case, Landmark published accurate informa-
tion about a pending inquiry into a state judge’s conduct. Id. at 831. The Court refused to
allow the state to punish Landmark for publishing this truthful information. Id. at 838.

266. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) (stating that "there is no
constitutional value in false statements of fact™); N.Y. Times Co. v. Sullivan, 376 U.S. 254,270
(1964) (stating that neither intentional lie nor careless error materially advances society’s inter-
est in "uninhibited, robust, and wide open debate on public issues"); Chaplinsky v. New
Hampshire, 315 U.S. 568, 572 (1942) (noting that libelous speech is "of such slight social value
as a step to truth that any benefit that may be derived from [the speech] is clearly outweighed
by the social interest in order and morality”).

267. McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 338 (1995).

268. See supra notes 184-87, 211-21 and accompanying text (describing allegations in
AOL and Dendrite cybersmear lawsuits).

269. SeeEisenhofer & Licbesman, supra note 11, at 46 (noting that courts recognize that
Yanonymity is not a license to ignore the law . . . . There is no First Amendment protection for
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nized by the McIntyre Court, anonymity can be abused if used unlawfully.?°
This recognition warrants a limit on Mclntyre’s application to the knowing
falsehoods expressed in some anonymous Internet postings. As a result,
heavy reliance on Mclntyre in the cybersmear context is misplaced.

In addition to the lawfulness distinction, Mrs. MclIntyre’s anonymous
flyers contained "core political speech” and thus received the highest level of
constitutional protection available.*” The speech at issue in cybersmear law-
suits is, in contrast, not political in nature. The Mclntyre Court explained that
anonymous literature is important because speakers may fear economic or
governmental retaliation, or social ostracism, or may want to avoid an audi-
ence’s possible identity-based bias.”’? The Court concluded that protecting
anonymous political speech is necessary because "anonymous pamphletecring
is . . . an honorable tradition of advocacy and of dissent . . . [and] a shield
from the tyranny of the majority."*” Intentionally false, unlawful speech does
not have a similar redeeming value. For example, in the Dendrite lawsuit, one
allegedly libelous posting stated that the company was dishonest in its ac-
counting.?’* Another statement allegedly violated an employment contract
because it encouraged Dendrite employees to quit their jobs and seek employ-
ment elsewhere.”® Internet financial board postings arguably contribute to a
socially valuable discussion about publicly traded companies; however, false
rumors about a company, its management, or its stock do nothing more than
frustrate meaningful discourse.

The First Amendment does not protect or value intentionally false speech
similar to some of the anonymous postings challenged in cybersmear
lawsuits. ¢ Both the Supreme Court and legal scholars distinguish between

a poster committing tortious acts like frand, defamation and misappropriation of trade secrets"
(citing Colson v. Groham, 174 F.3d 498 (5th Cir. 1999))).

270. SeeMeclntyre, 514 U.S. at 357 ("The right to remain anonymous may be abused when
it shields fraudulent conduct.").

271. See id. at 347 (stating that "[n]o form of speech is entitled to greater constitutional
protection than Mrs. McIntyre’s” and concluding that Constitution protects against suppression
of speech of unpopular individuals such as Mrs. McIntyre); SMOLLA & NIMMER, supra note
245, § 16:1 (noting "there is no debate that [political speech] is one of the First Amendment’s
primary concerns"); id. § 16:2 (explaining that "[w]hatever differences may exist about inter-
pretations of the First Amendment, there is practically universal agreement that a major purpose
of that Amendment was to protect the free discussion of governmental affairs").

272. Mclntyre, 514 U.S. at 341-42.

273. Seeid. at 357 (recognizing importance of protecting anonymous speech).

274. See supra note 218 and accompanying text (describing libelous statements that
alleged dishonest accounting).

275. See supra notes 216-19 and accompanying text (noting false statements).

276. See Geriz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) (stating that "there is no
constitutional value in false statements of fact"); N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270

5
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“high value" and "low value" speech, largely based on a speaker’s intent.?””
Cybersmear, by definition, is of little social value, and unlawful speech is of
the lowest value possible. As a result, Mclntyre’s application in this context
is questionable because Mcilntyre addressed "core political speech" that
receives the highest level of constitutional protection available.”® Accord-
ingly, courts should recognize that the anonymous speech contested in
cybersmear lawsuits is potentially "low value" speech, and thus does not
deserve the high level of protection provided by the Mclntyre court.

C. Application of Mclntyre

Subparts A and B identified four significant distinctions between Mc-
Intyre and cybersmear lawsuits. This subpart will examine application of
Mclntyre in the cybersmear context. It will first address courts’ application
of Mclntyre in recent cybersmear lawsuits, then it will examine public interest
groups’ reliance on the case in amicus curiae briefs.

It appears that the AOL court used Mclntyre as a primary basis for the
determination that the First Amendment protects anonymous Internet speech.
In its opinion, the court concluded that the First Amendment protects anony-
mous Internet speech afier noting that Mclntyre extended protection of
anonymous speech into the realm of political discussion.”” The AOL court,
however, failed to provide any explanation for this extension, nor did it
expand its application of McIntyre to contemplate false statements on Internet
financial boards.

(1964) (stating that neither intentional lie nor careless error materially advances society’s inter-
est in "uninhibited, robust, and wide open debate on public issues"); Chaplinsky v. New Hamp-
shire, 315 U.S. 568, 572 (1942) (noting that libelous speech is "of such slight social value as
a step to truth that any benefit that may be derived from fthe speech] is clearly outweighed by
the social interest in order and morality™).

277.  See Larry Alexander, Free Speech and Speaker's Intent, 12 CONST. COMMENT. 21,
23 (1995) (noting position that "speech qualifies for protection if it is intended and received as
a contribution to social deliberation about some issue"); see also Cass R. Sunstein, Words,
Conduct, Caste, 60 U. CHL L. REV. 795, 803 (1993) ("Current law distinguishes between low-
value and high-value speech; it treats bribery, perjury, unlicensed medical and legal advice,
misleading commercial speech, and much else as bannable on the basis of a lesser showing of
harm.").

278.  See supra notes 161-63 and accompanying text (noting strict scrutiny appropriate in
reviewing statute that burdened "core political specch™).

279.  Seelnre SubpoenaDuces Tecum to Am. Online, Inc., No. 40570,2000 WL 1210372,
at *6 (Va. Cir. Ct. Jan. 31, 2000) (stating that "[we] hold that the right to communicate anony-
mously on the Internet falls within the scope of the First Amendment’s protections™), rev'd on
other grounds, Am. Online, Inc. v. Anonymous Publicly Traded Co., 542 S.E2d 377 (Va.
2001).
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The AOL court did note that the Melntyre Court stated that a state’s
interest might justify a more limited identification requirement than that of the
Ohio election law.*° Based on this underlying principle, the AOL court deter-
mined that Indiana had a compelling interest in protecting companies from
unlawful Internet communications such as cybersmear and allowed another
state’s expedited discovery order to stand.?®' In this respect, the 40L court
properly recognized a difference in cybersmear and lawful, political speech.
The AOL court allocated such heavy weight to the potential for harm to APTC
that it allowed the expedited order to stand even though it recognized that the
discovery order might uncover that some of the anonymous defendants did not
owe contractual or fiduciary rights to APTC.

In its analysis of the First Amendment’s application to the Internet, the
AOL court could have explained the limits of Mclntyre'’s application more
thoroughly. The court redeemed itself by recognizing that cybersmear is
inherently different than lawful, political leaflets. In its discussion of the
weight of the interests of APTC and the John Does, the AOL court properly
recognized that knowingly false speech does not receive First Amendment
protection.®? As such, the court noted that the challenged speech might not
warrant extensive First Amendment protection and used this rationale to
justify the expedited discovery order.

In contrast, it appears that the Dendrite court incorrectly applied Mcln-
tyre to allocate heavy weight to the defendants’ First Amendment rights. John
Does Three and Four protested the expedited discovery order and claimed that
it would violate the constitutional right of free speech.?* In its First Amend-
ment analysis, the Dendrite court cited to Mclntyre for its "general princi-
ple . . . [that] the First Amendment protects anonymous speech” and to AOL
for its extension of the First Amendment’s protection to Internet speech.?*
The court recognized the potential for abuse of anonymity and noted that the

280. See id. at *7 (noting that right to speak anonymously is not absolute and does not
extend to unlawful Internet speech).

281. Seeid. ("The protection of the right to communicate anonymously must be balanced
against the need to assure that those persons who choose to abuse the opporfunities presented
by this medium can be made to answer for such transgressions."); id. at 6 (noting that "First
Amendment jurisprudence has always ‘embodie[d] an overarching commitment to protect
speech . . . but without imposing judicial formulas so rigid that they become a straightjacket that
disables governments from responding to serious problems’” (quoting Denver Area Ed. Tel.
Consortium v. FCC, 518 U.S. 727, 741 (1996))).

282, See id. at *7 (noting that right to anonymous speech was not absolute and did not
extend to unlawful Internet statements).

283. Dendrite Int’l, Inc. v. Does, No. MRS C-129-00, slip op. at 18 (N.J. Super. Ct. Ch.
Div. Nov. 23, 2000), available at http:/fwww.citizen.org/documents/dendrite.pdf (last visited
Oct. 11,2001), aff'd, 775 A.2d 756 (N.J. Super. Ct. App. Div. 2001).

284. Seeid. at18-19 (noting that Mclntyre was "rooted . . . in the fact that the speech look-~
ing to be protected was political speech”).
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First Amendment does not protect libelous statements.®® Unlike the AOL
court, however, the Dendrite court failed to acknowledge that the contested
Internet postings might not be worthy of full McIntyre protection. Thus, the
Dendyite court seemingly applied Mclntyre to wrongfully allocate a great deal
of weight to the protection of potentially unlawful statements.

This misallocation surfaces in the Dendrite court’s Seescandy.com and
First Amendment analyses. In the Seescandy.com application, Dendrite only
failed to prove that it suffered harm as a result of the allegedly defamatory
postings. The court recognized that proof of damage to stock value as a result
of negative Internet postings might be difficult, and it acknowledged that
Internet communications, by nature, could potentially cause severe harm to
the targets of false postings.?*® This problem, the court recognized, is particu-
larly significant in the context of Internet financial message boards, on which
many people rely for investment information.® Moreover, the court stated
that the challenged Internet postings "could easily be considered defamatory
in nature"?® yet refused to accept as valid the proof of harm offered by Den-
drite’s counsel. ®® The court’s disregard of Dendrite’s attempts to prove harm
and its subsequent conclusion that John Does Three and Four simply ex-
pressed opinions is inconsistent with its recognition of the defamatory nature
of the statements and the potential for great harm to Dendrite. Thus, the
Dendrite court incorrectly used Mclntyre to allocate significantly heavier
weight to the John Does’ interests and to the constitutional protection of
anonymous speech.

After appeal, Dendrite remains important to the issue of whether courts
give undue influence to Mclntyre when ruling on requests for expedited
discovery. The New Jersey superior court determined that Seescandy.com
requirement three did not require actual proof that the defamation claim could
survive a motion to dismiss.”® As such, Seescandy.com requirement three

285. Seeid. at 19 (stating that "the right fo remain anonymous. . . is abused when it is used
to shield fraudulent conduct” (citing AOL and Buckley v. Am. Constitutional Law Found., 525
U.S. 182 (1999))); id. at 18 (noting that libelous speech is not protected by Constitution (citing
Beauharnais v. Illinois, 343 U.S. 250, 266 (1992))). The Dendrite court also noted that the First
Amendment does not extend to obscenity under Roth v. United States, 354 U.S. 476, 483
(1957), or fighting words under Chaplinsky v. New Hampshire, 315 U.S. 568, 573 (1942).
Dendrite, No, MRS C-129-00, slip op. at 19.

286. See id, at 11 (recognizing that financial boards educate investors about corporations).

287. See id. (noting that financial message boards reach vast audience over internet).

288. Id.

289, See id, at 13 (explaining that court would "not take the leap to linking messages
posted on an internet message board regarding individual opinions, albeit incorrect opinions,
to a decrease in stock prices without something more concrete” than Dendrite’s attorney’s
explanation of contemporaneous price drop and Internet postings).

290. Id. at26.
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may not provide for as heavy a burden as imagined, thus leaving courts with
more room to base review of expedited discovery orders on First Amendment
concerns and to improperly use Mclntyre to deny discovery orders.
Misapplication of Mclntyre also appears in amicus curiae briefs recently
filed in John Doe cybersmear lawsuits. These briefs lobbied for court denial
of requests for expedited discovery.”® Both the ACLU and Public Citizen
argued that Mclntyre s protection of anonymous speech extends a degree of
protection to John Does faced with the possibility that expedited discovery
orders may uncover their identities.>? The ACLU cited to Mclntyre and other
cases protecting anonymous speech as evidence that the judiciary sometimes
defends the right to communicate anonymously.®® The ACLU then argued
that the Hvide court should similarly protect the John Does’ speech because
of the valuable contribution it provided to online debate and discourse.”
Public Citizen’s briefs, by contrast, cited to McIntyre and other anonymous
speech cases and then concluded that similar protection did extend to anony-
mous Internet speech.® Regardless of this distinction, both positions are
incorrect because they base their conclusions on court decisions that protected
anonymous speech in factually and contextually distinguishable situations.
Both groups’ briefs relied on ACLU v. Miller®® and ACLU v. Johnson™" as
support for protection of anonymous Internet speech.”?® The Public Citizen

291. See ACLU’s Brief, Hvide, supra note 89, at 1 (lobbying for denial of expedited
discovery order); Public Citizen’s Brief, Dendrite, supra note 20, at 4 (same); Public Citizen’s
Brief, iXL, supra note 57, at 1 (same).

292. See ACLU’s Brief, Hvide, supra note 89, at 9 ("This strong tradition of protecting
anonymous speech is equally (if not more) important on the Intemnet."); Public Citizen’s Brief,
Dendrite, supra note 20, at 5 (stating that rights to anonymous speech are "fully applicable
to . . . the Intemet")); Public Citizen’s Brief, iXL, supra note 57, at 6 (same).

293. See generally ACLU’s Brief, Hvide, supra note 89, at 8-9 (citing cases upholding
right to anonymity).

294, - See ACLU’s Brief, Hvide, supra note 89, at 9 ("This strong tradition of protecting
anonymous speech is equally (if not more) important on the Internet.”). The ACLU further
noted that the Supreme Court recognized that the Internet is a "vast democratic fora” in Reno
v. ACLU, 521 U.S. 844, 867 (1997), and that the "use of pseudonyms contributes to the robust
nature of debate online." ACLU’s Brief, Hvide, supra note 89, at 9.

295. See Public Citizen’s Brief, Dendrite, supra note 20, at 5 (stating that McIntyre’s rights
are "fully applicable to the Internet"); Public Citizen’s Brief, iXL, supra note 57, at 6 (same).

296. 977F. Supp. 1228 (N.D. Ga. 1997).

297. 4F.Supp. 2d 1029 (D.N.M. 1998), aff'd, 194 F.3d 1149 (10th Cir. 1999).

298. See ACLU v. Miller, 977 F. Supp. 1228 (N.D. Ga. 1997) (granting plaintiffs’ motion
for preliminary injunction and enjoining defendants from enforcing Georgia Internet law). In .
Miller, the Norther District of Georgia considered the validity of a Georgia law that criminal-
ized the use of false names and the misleading use of others’ trademarks on the Internet. Id.;
see infra note 301 (listing relevant provisions of Georgia statutc). Plaintiffs argued that the
statute’s overbroad reach prohibited much mainstream Internet communication becausc many



MCcINTYRE AND ANONYMOUS INTERNET SPEECH 1581

briefs cited to these two cases in support of its position, but did not include
any discussion of the cases’ applicability to the cybersmear context.® The
ACLU, by contrast, summarily noted that each case involved state regulation
of Internet speech and only noted one major distinction between the case at
hand and the supposedly supporting cases.*® Citation to ACLU v. Miller and
ACLU v. Johnson as support for the opposition of expedited discovery re-
quests is problematic in the same way as is the wholesale application of
Meclntyre in the cybersmear context. In ACLU v. Miller, the court applied
Meclintyre and invalidated a content-based Georgia Internet law.>” Similarly,

Internet users communicate anonymously or pseudonymously; thus, plaintiffs sought a prelimi-
nary injunction against use of the statute. Miller, 977 F. Supp. at 1230-31. The court con-
cluded that plaintiffs were likely to prevail on the merits because they were likely to prove that
the statute imposed content-based restrictions on speech and was overbroad and vague. Id. at
1232, Specifically, the court relied on Mclngyre to state that the statute regulated the content
of speech because a speaker is generally free to decide whether or not to include his or her name
within a communication. Id. Furthermore, the court noted that the statute swept innocent,
protected speech into its scope. Id. The court concluded that Georgia had other, less restrictive
means in place for addressing fraud and misrepresentation concerns. Id. at 1235, Thus, the
court granted plaintiffs’ motion for preliminary injunction. Id.

See also ACLU v. Johnson, 194 F.3d 1149 (10th Cir. 1999) (affirming lower court’s grant
of preliminary injunction against enforcement of New Mexico Internet statute). In Johnson, the
Tenth Circuit Court of Appeals reviewed a lower court’s decision granting a preliminary injunc-
tion against a New Mexico Internet statute that criminalized the computer dissemination of
material that was harmful to minors and thus hindered the ability to communicate anonymously.
Id. at 1152, Defendants claimed that the lower court erroncously interpreted the statute to
determine that plaintiffs would succeed on the merits. Id. at 1154. Therefore, the defendants
asked the court to read the statute to narrowly apply only to situations in which the sender
"knowingly and intentionally" sends a harmful message to minors. Id. at 1158. The court
concluded that virtually all Internet communications would meet the "knowingly and willingly"
threshold because, absent a viable age verification process, a sender of an Internet message must
know that one or more minors will likely view it. Id. at 1159. Thus, the Tenth Circuit found
that the lower court correctly interpreted the statute as overbroad and uwpheld the preliminary
injunction. Id. at1159, 1164.

299,  See generally Public Citizen’s Brief, Dendrite, supra note 20, at 5 (citing Miller and
Johnson), Public Citizen’s Bricf, iXL, supra note 57, at 6 (same).

300. ACLU’sBrief, Hvide, supra note 89, at 10.

301. See ACLU v. Miller, 997 F. Supp. 1228, 1232 (N.D. Ga. 1997) (stating that "plaintiffs
are likely to prove that the statute imposes content-based restrictions . . . because ‘the identity
of the speaker is no different from other components of [a] document’s contents that the author
is free to include or exclude" (quoting MclIntyre v. Ohio Elections Comm’n, 514 U.S, 334, 348
(1995)) (alteration in original)); see also Smith, supra note 6, at 7 (stating that "courts have also
cited Mclntyre in their decisions that prohibitions of anonymous or pseudonymous speech is
content-based restriction that should be subject to strict scrutiny™). The Georgia law at issue
in Miller made it a crime for

any person . . . knowingly to transmit any data through a computer network . . .
for the purpose of setting up, maintaining, operating, or exchanging data with an
electronic mailbox, home page, or any other electronic information storage bank
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in ACLUv. Johnson, the court invalidated an overbroad Internet statute®™ that
criminalized the computer dissemination of material harmful to minors.*®
Neither of these cases addressed the after-effects of unregulated, potentially
unlawful speech. ACLUv. Miller’s and ACLU v. Johnson’s applicability are
questionable within the context of cybersmear claims because both cases in-
Yolved state regulations of Internet speech, whereas cybersmear lawsuits seek
to address the after-effects of unregulated, harmful speech. The ACLU and
Public Citizen thus inappropriately failed to qualify their reliance on Mc-
Intyre, ACLU v. Miller, and ACLU v. Johnson.

Thus, similar to the AOL and Dendrite courts, Public Citizen and the
ACLU did not properly interpret and apply McIntyre as well as other anony-
mous speech cases. Meclntyre indicates that an overbroad, content-based
prohibition of anonymous, political speech is an unconstitutional compromise
of free speech rights.>* Although the Mclntyre Court recognized a respected
tradition of anonymity in the advocacy of political causes, the Court did not
consider unlawful, anonymous speech; consequently, the McIntyre case is not
fully applicable to the cybersmear context.?® The two cybersmear cases de-

or point of access to electronic information if such data uses any individual
name . . . to falsely identify the person . . . and for any person . . . knowingly to
transmit any data through a computer network . . . if such data uses any . . . trade
name, registered trademark, logo, legal or official seal, or copyrighted
symbol . . . which would falsely state or imply that such person . . . has permis-
sion or is legally authorized to use [it] for such purpose when such permission
or authorization has not been obtained.

Miller, 997 F. Supp. at 1232 (quoting Act No. 1029, Ga. Laws 1996, codified
at O.C.G.A. § 16-9-93.1 (omissions and alterations in original)).

302. See ACLU v. Johnson, 997 F. 3d 1149, 1152 (10th Cir. 1999) (discussing New
Mexico statute). The statute provided as follows:

Dissemination of material that is harmful to a minor by computer consists of the
use of a computer communications system that allows the input, output, exami-
nation or transfer of computer data or computer programs from one computer
to another, to knowingly and intentionally initiate or engage in communication
with a person under eighteen years of age when such communication in whole
or in part depicts actual or simulated nudity, sexual intercourse or any other
sexual conduct.
Id. (citing N.M. STAT. ANN. § 30-37-3.2(C)).

303. Seeid. at 1155 (explaining that district court held that New Mexico statute violated
First Amendment because, among other things, it was "‘substantially over-broad’" and pre-
vented "*people from communicating and accessing information anonymously*" (quoting ACLU
v. Johnson, 4 F. Supp. 2d 1029, 1033 (D.N.M. 1998)).

304. See Mclntyré v. Ohio Elections Comm’n, 514 U.S. 334, 345 (1995) (stating that
statute is "direct regulation on the content of speech™).

305. Seesupra text at note 149 (explaining that Mrs. McIntyre’s speech was not false, mis-
leading, or libelous speech).
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scribed above, Dendrite and AOL, applied McIntyre in the review of requests
for expedited discovery.>® These courts failed to sufficiently address the many
significant differences between Mrs. Mclntyre’s speech and alleged cyber-
smear and thus applied McIntyre incorrectly.

V. Conclusion

John Doe defendants and free speech advocates claim that expedited dis-
covery orders in the context of cybersmear claims unconstitutionally compro-
mise free speech rights. This argument relies heavily on the Supreme Court’s
Meclntyre decision. As illustrated in this Note, both courts and free speech
advocates overlook Melntyre’s distinguishing factors and fail to properly
apply McIntyre as a case that invalidated an overbroad regulation of anony-
mous political speech.*” Due to the distinctions discussed in this Note,
Meclntyre does not protect all anonymous Internet speech and similarly does
not support the denial of all requests for expedited discovery. Courts should
gamer from Mclntyre the principle that the Constitution does not allow un-
limited restrictions on speech, yet recognize that not all restrictions on speech
compromise First Amendment rights.>® The failure to apply correctly the
Meclntyre decision results in confusion and inconsistency in the cybersmear
context, as is evidenced by the AOL and Dendrite court opinions.

The most blatant misapplications of McIntyre fail to address the fact that
Meclntyre did not directly contemplate fraudulent, libelous, or otherwise un-
lawful, anonymous speech.?® By leaving open the door for "a more limited
identification requirement,” the Mclntyre Court suggested that the regulation
of unlawful speech might justify such a limitation.'® Although cybersmear
lawsuits do not involve direct regulations of Internet speech, this suggestion
indicates that McIntyre does not fully extend to anonymous, unlawful speech
such as the Internet postings challenged in cybersmear lawsuits.*!!

The AOL and Dendrrite courts extended Mclntyre to justify protection for
anonymous Internet speech. The courts next "balanced" John Doe’s right to

306. See supranotes 268-78 and accompanying text (discussing Dendrite and AOL courts’
misapplication of Dendrite).

307. See Mclntyre, 514 U.S. at 351, 353 (concluding that Ohio prohibition "encompasses
documents that are not even arguably false or misleading thus is overbroad" and rejecting
Ohio’s argument that compelling state interests justify prohibition).

308. Seeid. at 345 (stating that statute is "direct regulation on the content of speech").

309. See supra note 149 and accompanying text (explaining that Mrs. McIntyre’s speech
was not unlawful and that court did not address speech outside of this context).

310. SeeMclntyre, 514 U.S. at 353.

311. See id. at 343 (explaining that Talley represented "respected tradition of anonymity
in the advocacy of political causes™).
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communicate anonymously against a cybersmear plaintiff’s need for an effec-
tive judicial foram. It is unclear why the courts chose to "balance interests"
in the consideration of a First Amendment issue, and this approach may not
be the appropriate way to address requests for expedited discovery. Nonethe-
less, the AOL and Dendrite courts used Mclntyre to protect anonymous
Internet speech and ultimately decided the balance of interests quite differ-
ently. When coupled with courts’ wholesale application of McInfyre in the
cybersmear context, this differing balance indicates that courts have not yet
determined how to properly analyze cybersmear claims and requests for ex-
pedited discovery. Nevertheless, courts should recognize that neither the First
Amendment nor Mclntyre protects the intentionally false speech challenged
in some cybersmear lawsuits.>!?

312. See Geriz v. Robert Welch, 418 U.S. 323, 340 (1973) (stating that "there is no
constitutional value in false statements of fact"); N.Y. Times Co. v. Sullivan, 376 U.S. 254,270
(1964) (stating that "[n]either the intentional lie nor the carcless error materially advances
society’s interest in uninhibited, robust, and wide open debate on public issues™); Chaplinsky
v. New Hampshire, 315 U.S. 568, 572 (1942) (noting that libelous speech is "of such slight
social value as a step to truth that any benefit that may be derived from [the speech] is clearly
outweighed by the social interest in order and moralify™).



