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INTRODUCTION

A critical component of Minnesota’s effort to regulate corpo-
rate takeover activity—its control share acquisition statute'—
was recently held to impose an impermissible burden on inter-
state commerce in APL Ltd. Partnership v. Van Dusen Air, Inc.?
The result is continued uncertainty on the nettlesome question
of whether, after Edgar v. MITE Corp.,* states can play a mean-
ingful role in influencing contests for corporate control.* Un-
fortunately, this uncertainty subsists at a time of increasing
concern about the consequences of widespread takeover activ-
ity, a concern that challenges conventional wisdom that take-
overs are, on the whole, advantageous for investor and other
societal interests alike.?

1. Minn. Stat. § 302A.671. For further sections involving control share acqui-
sitions, see also MINN. STaT. § 302A.011, subds. 37-38 (definitions); /d. § 302A.449,
subd. 7 (proxies in control share acquisition).

2. [Current] Fep. Sec. L. Rep. (CCH) 992,331 (D. Minn. Aug. 19, 1985). While
on appeal to the Eighth Circuit, the case was settled. As a result, the Eight Circuit
ordered the district court to vacate its judgment and ordered the appeal dismissed
with prejudice.

3. 457 U.S. 624, 640 (1982) (Illinois Business Take-Over Act held to impose an
impermissible burden on interstate commerce).

4. In Cardiff Acquisitions, Inc. v. Hatch, 751 F.2d 906, 916 (8th Cir. 1984), the
Eighth Circuit Court of Appeals upheld the other component of Minnesota's regula-
tory scheme, the 1984 amendments to chapter 80B of Minnesota Statutes. See Act of
Apr. 25, 1984, ch. 488, 1984 Minn. Laws 470 (codified at MinN. STaT. §§ 80B.01-.13
(1984)). Chapter 80B, however, is much more limited in scope than the control share
acquisition statute in that the former regulates only offers to purchase securities from
Minnesota residents. MinN. StaT. § 80B.01, subd. 8. ‘As such, chapter 80B, primarily
a disclosure statute, is more narrowly aimed at resident shareholder protection and
thus is of limited utility in dealing with the proposed takeover of a corporation owned
largely by nonresidents. Even the degree of state regulation upheld in Cardiff has
been criticized as *‘local protectionism™ because of the statute’s potential “'stifling™
effect on tender offers. Comment, The Constitutionality of Minnesota’s New Corporate
Takeover Act: The Cardiff Failure, 11 Wm. MiTcHeLL L. Rev. 853, 884 (1985). The
fundamental policy issue is whether it is good or bad to have an “unstifled” market
for corporate control, and as reservations about such an unregulated market develop,
whether states should be constitutionally disarmed from dealing with any undesirable
consequences of frequent takeover activity.

5. Concern about takeover activity extends to possible adverse effects of
threatened as well as actual takeovers. See, e.g., Coffee, Regulating the Markel for Corpo-
rate Control: A Critical Assessment of the Tender Offer’'s Role in Corporale Governance, 84
CoLum. L. Rev. 1145, 1221-50 (1984) (comprehensive explication of diseconomies



1986] CONTROL SHARE ACQUISITION STATUTE 185

While Congress has recently begun to show a renewed inter-
est in the ‘“takeover problem,” historically federal takeover
policy has had a rather narrow aim—to protect shareholders of
target companies. The takeover policies of many states, how-
ever, while aimed at protecting their residents as investors,
have also sought to protect a much broader array of interests.
These interests include businesses, employees, creditors, and
communities where corporations are located.” Differing in aim

associated with frequent takeover activity); Wilhams, It’s Time for a Takeover Morato-
riwm, Fortune, July 22, 1985, at 133-34 (expression of concern about takeover activity
by former Securities and Exchange Commission Chairman). For the views of a long-
time critic of hostile takeovers, see generally R. ReicH, THE NEXT AMERICAN FRON-
TIER 140-72 (1983).

Concern about the effects of takeovers on the economy and society i1s evident
from the great deal of scholarly attention given to the subject. Some of this commen-
tary is beginning to challenge the widely-accepted view of many academics that take-
overs are generally desirable, and is focusing both on possible deleterious
consequences of such activity and present inability to fully assess its impact. For ex-
ample, in November of 1985, Columbia University's Center for Law and Economic
Studies held a three day conference on Takeovers and Contests for Corporate Con-
trol. Many of the papers presented were noticeably less sanguine about takeovers
than much earlier writing on the subject.

There are, of course, a great variety of concerns about the effects of takeover
activity—actual and threatened—on persons and groups other than investors. One
way to classify many of these misgivings is to separate the concern for the effects on
persons whose lives are directly affected by a particular corporation from concerns
that are more national in scope. “‘Stakeholders™ in specific corporations such as em-
ployees, suppliers, creditors, customers, and local communities fall within the former
category. Diversion of credit to unproductive uses, narrow management focus on
short run economic performance, inordinate use of debt, and waste of societyv’s re-
sources fall within the latter category. Obviously, the distinction is somewhat artifi-
cial. Nonetheless, it serves as a reminder that while there are persons and groups
quite interested in the fate of individual corporations, there is also a larger societal
concern about the cumulative effects of takeovers. In this Article, the term
“noninvestors” will be used to refer to all such interests unless otherwise specified.

6. For example, Congressman Timothy Wirth of Colorado, Chairman of the
House Subcommittee on Telecommunications, Consumer Protection and Finance,
House Committee on Energy and Commerce, has held extensive hearings on the
subject of corporate takeovers. Indicative of the complexity of the issue is his com-
ment that **. . . the more I know about the issue, the less sure [ am about what to
do.” Phillips, Congress Responds to Hostile Tender Offers, THe Bus. Law. UPDATE, Sep-
tember/October 1985, at 3. It appears unlikely that Congress will take action in the
near future, particularly since the present Administration is seeking to further reduce
federal regulation of merger activity. Bradley, Hands-off Policy for Mergers: U.S. Seeks to
Put It on the Books, The Chrnistian Science Monitor, Jan. 28, 1986, at 19.

7. See generally Warren, Developments in State Takeover Regulation: MITE and Its Af-
ter Math, 40 Bus. Law. 671, 674 n.19 (1985) (states have historically taken “‘benevo-
lent bureaucracy” approach to takeover regulation). Chapter 80B is prefaced by
legislative findings on the pernicious consequences of takeovers, particularly hostile
takeovers. 1984 Minn. Laws at 470-71. The interests cited as damaged by such activ-
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and method from pro-investor federal policy, such state legis-
lation inevitably faces the question of federal preemption.
Seeking to influence the acquisition of corporate stock and
thus the flow of capital within the national market, state legisla-
tion also encounters the possibility that it improperly regulates
interstate commerce.

Beyond these constitutional objections, state takeover policy
has sometimes been viewed as deceptive. While purporting to
protect various noninvestor interests which vitally depend on
the modern corporation,® state takeover policies are regarded
by some as management-backed strategems to entrench in-
cumbent (incompetent) management.? Whether duplicitous or
not, state takeover statutes have played a relatively minor role

ity were not merely those of investors. but included employees, communities, cus-
tomers, suppliers, and businesses themselves. Id.; see Comment, supra note 4, at 869
n.92. Among the purposes of Chapter 80 B was to “'assure that the impacts of take-
overs on all affected constituencies are identified and disclosed prior to the consum-
mation of these transactions . . . ."" 1984 Minn. Laws at 471.

8. Iuis increasingly recognized that there are many groups in society that have a
strong interest in the activities of major corporations, and that the claims of such
groups ought to be considered in corporate decisionmaking. This being the case,
there is increasing uneasiness with the following traditional premise:

that the stockholders are the corporation, and [that] undivided lovalwy is

owed Lo the stockholders. If the corporation is viewed simply as a collection

of capital pooled for the purpose of profits, then the premise is plausible;

the sole interest of the corporation is gain for the shareholders. This is the

traditional conception of the corporation. There is, however, substantial

doubt that this is an adequate conception of the modern business corpora-
tion. There is an increasing weight of opinion that the corporation should

be viewed as a social and economic institution which has interests other than

those of the shareholders that it can and ought 1o serve.

Summers, Codetermination in the United Stales: A Projection of Problems and Potentials, 4 |.
Comp. Corp. Law & Sec. ReG. 155, 170 (1982).

Certainly an exclusive focus on shareholder well-being is not essential to eco-
nomic success, a point made by contrasting American and Japanese auitudes toward
corporate priorities:

American culture accepts, even encourages, the breaking of relation-
shlps Economic relationships, which Americans assume to be sharply dif-
ferent from pcrsonal relationships, are supposed to be broken in order that
the “market” may function freely and vigorously . . . . [In Japan], cco-
nomic enterprises are assumed to exist primarily for the benefit of those
who work within them or otherwise depend upon them for their livelihood,
as opposed to those who invest capital in them.

Reich, Book Review, 98 Harv, L. Rev. 697, 704-05 (1985).

For a recent, provocative challenge to the wraditional view that a corporation is
an economic institution existing only to bring gain to its sharcholders, see White,
How Should We Talk About Corporations? The Languages of Economics and Citizenship, 94
Yarg L. J. 1416 (1985).

9. See, e.g., Comment, supra note 4, at 865 n.77; Jacobs, .Anti-Takeover Law Favors
Managers Over Shareholders, Minneapolis Star & Trib., Mar. 10, 1985, at 27A, col. |



1986] CONTROL SHARE ACQUISITION STATUTE 187

in preventing hostile battles for corporate control due to their
questionable constitutional status.'® This was reinforced in
1982 when the United States Supreme Court declared uncon-
stitutional the Illinois “anti-takeover” statute, a statute then
typical of state regulatory efforts.!!

Yet, a nagging question remains. Is enough known about
the consequences of actual takeovers and the responses engen-
dered in target company management by the threat of possible
takeovers to make the following unqualified statements about
their social utlity?

The available evidence, however, is that mergers and acqui-
sitions increase national wealth. They improve efficiency,
transfer scarce resources to higher valued uses, and stimu-
late effective corporate management. They also help recap-
italize firms so that their financial structures are more in line
with prevailing market conditions.!?

To date, such pronouncements could be made because
many proponents of the evidence on which such statements
are grounded—so-called “stock price” evidence!3—have made
a critical assumption. They have assumed that stock market
prices are a “‘reliable barometer” of a takeover’s benefit for so-
ciety and that a net positive change in the value of an acquirer’s
and a target’s shares indicates that “the transaction creates

10. See Warren, supra note 7, at 678 n.52, 679 n.57 (collection of cases in which
state takeover statutes were challenged on constitutional grounds).

I1. Edgar v. MITE Corp., 457 U.S. 624, 646 (1982).

12, Economic Report Of The President, transmitted to Congress together with
the Annual Report of the Council of Economic Advisors, February, 1985, at 196
[hereinafter cited as 1985 Economic Report]. The 1985 Economic Report argued
that additional regulation of takeovers was unnecessary:
To the extent government regulations impose costs on bidders, or reduce a
bidder’s chances for success, fewer takeover attempts will be made. This
tends to insulate corporate managements from the competitive pressures of
the external market for corporate control. Stockholders, as a group, will
also suffer as a result of excessive regulation because it reduces the chance
to earn takeover premiums.

Id. at 191.

13. Jd at 196-98. See nlso Address entitled, Tender Offers: The Arguments and the
Euvidence by Charles C. Cox, Commissioner of the Securities and Exchange Commis-
sion, to the 1985 National Conference of the American Society of Corporate Secre-
taries (June 1, 1985) (copy of address on file at the William Mitchell Law Review
office) (a pro-takeover presentation summarizing results of recent SEC study of stock
price performance in 228 tender offers); see generally Jensen & Ruback, The Market for
Corporate Control: The Scientific Evidence, 11 ]J. FiN. Econ. 5 (1983) (summary of
evidence).



