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I. Introduction

In 1975, the International Court of Justice (ICJ) issued an advisory
opinion on the question of the "legal ties" existing between Western Sahara
and Morocco and between Western Sahara and the Mauritanian entity In its
memorials to the ICJ, Morocco advanced several arguments based on tradi-
tional Islamic legal principles and Islamic concepts of sovereignty.2 Mo-
rocco's Islamic legal arguments found their source in the traditional body and
principles of Islamic international law: the Siyar.'

1. Western Sahara, 1975 I.C.J. 12 (Oct. 16). In a resolution dated 13 September 1974,
the General Assembly of the United Nations asked the ICJ to issue an advisory opinion on the
following questions:

(I.) Was Western Sahara (Rio de Oro and Sakiet El Hara) at the time of coloni-
zation by Spain a territory belonging to no one (terra nullius)?

(II.) If the answer to the first question is in the negative, what were the legal ties
between this territory and the Kingdom of Morocco and the Mauritanian
entity?

Id at 14. For a detailed discussion of the historical background to the dispute and Morocco's
Islamic arguments before the ICJ, see infra notes 101-37 and accompanying text.

2. See Matthew M. Ricciardi, Title to the Aouzou Strip: A Legal and Historical
Analysis, 17 YALE J. INT'L L. 301,418 (1992) (discussing Morocco's Islamic legal arguments).

3. See Majid Khadduri, Translator's Introduction to AL-SHAYBANI, THE ISLAMIC LAW
OFNATIONS: SIAYBANI'S SIYAR 1, 19-20 (Majid Khadduri trans., 1966) (explaining that Siyar
is plural form of noun sira, which carries root meaning of"movement"). The plural form has
a general meaning of "behavior" or "way of acting." See HANS WE-R, A DICTIONARY OF
MODERN WRITTEN ARABIC 447 (J. Milton Cowan ed., 1961). The specific meaning of the
conduct of the state in its relationships with other communities developed during the second
century of the Islamic era and was first popularized by Islamic jurists of the Hanafi school. See
'ABDuR RAHMAN I. Doi, SHARIrAH: THE ISLAMIC LAW 421-22 (1984).
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Specifically, Morocco argued that it had established ties of sovereignty
over Western Sahara, under Islamic legal concepts of sovereignty, at the time
of Spanish colonization.4 Morocco attempted to persuade the ICJ that the
people of Western Sahara owed religious allegiance to the Sultan of Morocco
and that this religious allegiance amounted to territorial sovereignty.' Relying
on the special character of the Sherifian State, Morocco maintained that
"anyone who was a religious subject of the Sultan was ipso facto a political
subject as well."6

In its advisory opinion, the ICJ noted the special character of the
Sherifian State at the time of Spanish colonization of the Western Sahara.7 It
also recognized the religious ties between the inhabitants of Western Sahara
and Morocco.' The Court even acknowledged the allegiance of various
Western Sahara tribes to the Sultan ofMorocco.9 However, it determined that
such an allegiance, "if it is to afford indications of the ruler's sovereignty,
must clearly be real and manifested in acts evidencing acceptance of his
political authority."'1 This conclusion illustrates the ICJ's adherence to the
traditional Western legal concept of territorial sovereignty and its unwilling-
ness to give real consideration to arguments based on traditional principles of
Islamic international law.

The ICJ's unwillingness is hardly surprising. The Siyar developed over
one thousand years ago to govern the relations between the unitary Islamic
State and the non-Islamic world." Also, the Siyar relies on a concept of
sovereignty that is inherently personal rather than territorial. 2 These two

4. See Ricciardi, supra note 2, at 420 (analyzing Morocco's Islamic legal arguments).
5. See Western Sahara, 1975 I.C.J. at 42-44 (summarizing Morocco's Islamic argu-

ments); Ricciardi, supra note 2, at 420 (analyzing Morocco's Islamic legal arguments).
6. Ricciardi, supra note 2, at 420 (analyzing Morocco's Islamic legal arguments). The

term "Sherifian" indicates descent from the family of the Prophet Muhammad. See infra note
115 and accompanying text (defining term "Sherifian"). The Moroccan Sultans since the
sixteenth century have claimed Sherifian descent, which strengthens their claim to legitimate
religious and political leadership. See infra notes 113-16 and accompanying text (addressing
Moroccan claim of sovereign ties between Sherifian state and inhabitants of Western Sahara).

7. See Western Sahara, 1975 I.C.J. 12, 44 (Oct. 16) (addressing and reacting to Mo-
rocco's arguments).

8. See id. (discussing common bond ofIslam existing between people ofWestem Sahara
and Morocco).

9. See id. (noting loyalties of tribes in Western Sahara).
10. Id.
11. See Christopher A. Ford, Siyar-ization and Its Discontents: International Law and

Islam's Constitutional Crisis, 30 TEX. INT'L L.J. 499, 505 (1995) (discussing unitary state
concept); infra notes 30-38 and accompanying text (same).

12. See Ford, supra note 11, at 506 (discussing personal sovereignty under traditional
principles of Islamic international law); Khadduri, supra note 3, at 6-7 (same); see also infra



55 WASH. & LEE L. REV 529,(1998)

characteristics make the Siyar inapplicable in a world comprised of independ-
ent nation-states and governed by concepts of territorial rather than personal
sovereignty. 3 The central importance of the Siyar in the larger body of Islamic
law, however, causes an understandable reluctance among Muslim jurists to
abandonthetraditionalIslamiclegalapproachto internationalrelations. 4 Apol-
ogists attemptto show common ground between some of the general principles
found in the Siyar and the generally acceptedprinciples of Western international
law. 5 This attempt at reconciliation ultimately fails for two reasons. First, the
common ground itoffers isnotsubstantively and legitimatelyIslamic. 6 Second,
the general principles it offers are too ambiguous to offer any real guidance to
Islamic states seeking to structure their international relations. 7

This does not necessarily mean that Islamic law has no role to play in
modern international relations between Islamic states. It does, however, indi-
cate the need for a new Islamic approach to international relations that is
compatible with the world of nation-states. The scope of this Note is not so
ambitious as to attempt to offer a solution to all of the issues raised by the
Siyar's inapplicability. Instead, this Note addresses only the specific issue of
international boundary disputes between Islamic States.

Part II of this Note describes the origins, sources, and principles of the
traditional body of Islamic international law: the Siyar. To illustrate the inap-
plicability of the Siyar in modern international relations, Part III examines the
traditional Islamic legal arguments in two modern boundary disputes, as well
as the ICJ's reaction to those arguments. 8 Finally, Part IV provides a doc-

notes 39-48 and accompanying text (providing more detailed discussion ofpersonal sovereignty
under traditional principles of Islamic international law).

13. See Ford, supra note 11, at 506 (noting that, under classical formulation, "Islam found
the idea of legitimate independent legal-territorial units- let alone a nation-state on the modem
model... - wholly anathema").

14. See id. at 531-33 (discussing unwillingness of ordinary Muslims and Muslim jurists
to abandon traditional principles of Islamic international law).

15. See id. at 518 (mentioning Majid Khadduri as being especially representative of
apologist approach); see also David A. Westbrook, Islamic International Law and Public
International Law: Separate Expressions of World Order, 33 VA. J. INT'L L 819, 829 (1993)
(describing several ways in which Islamic scholars "attempt to reconcile Islamic authority and
Western category," including "adoption of the Western solution, the secularization of interna-
tional legal authority, and reconsideration of the traditional Islamic position, which cannot be
maintained in the contemporary world.").

16. See Westbrook, supra note 15, at 821 (criticizing attempts at reconciliation).
17. See id. (asserting that attemptto define Islamic international law and to reconcile such

definition with secular notions of public international law fail due to lack of substantively
Islamic analysis).

18. See generally Case Concerning the Territorial Dispute (Libya v. Chad), 1994 I.C.J.
6 (Feb. 3) (providing illustration of ICJ's reaction to Islamic legal arguments); Western Sahara,
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trinal basis and justification for a new Islamic approach to boundary and
territorial disputes between Islamic nation-states.

Several key doctrines of Islamic jurisprudence suggest that it may be
possible for Islamic nation-states to import principles and arguments from the
Islamic law of property into the international arena. 9 Part IV discusses selec-
ted principles from the Islamic law of property and derives several concepts
from this body of private Islamic law that may prove useful in resolving
boundary and territorial disputes between Islamic states. The analysis con-
cludes by applying these principles to the facts of the Western Sahara case.

In addressing only this specific issue among the many issues raised by the
modem inapplicability oftheSiyar, thisNote achieves two purposes. First, and
most directly, using substantively Islamic principles, it offers a pragmatic
approachand solutionto aproblem facingmanyIslamic states seekingto resolve
boundary disputes with other Islamic states.2" Second, it demonstrates that
although seekingto replacethe now inapplicable Siyar all at once may seem an
impossible task, approaching iton an issue by issue basis mayholdreal promise
for scholars seeking to develop a workable, modem Islamic law of nations.

11. The Siyar: Traditional Islamic International Law

A. The Sources and Principles of Traditional Islamic International Law

Although the concept of an Islamic State began with the Prophet's flight
to Medina in 622 A.D., the need for an Islamic law of nations did not become
readily apparent for another century.2 After a century of rapid territorial
expansion, the emerging Islamic empire faced the question of how to govern
relations between itself and the non-Islamic world.' In the mid-eighth cen-

1975 I.C.J. 12 (Oct. 16) (same).
19. See infra notes 178-99 and accompanying text (providing basis for Islamic doctrines

ofjurisprudence).
20. See Jacques deLisle, Disquiet on the Eastern Front: Liberal Agendas, Domestic

Legal Orders, and the Role of International Law after the Cold War and Amid Resurgent
Cultural Identities, 18 FoRDHAM INT'L L.J. 1725, 1725 (1995) (discussing future impact of
resurgent cultural and religious identities on international law). The end of the Cold War and
the resurgence of non-Western cultural identities have posed "unfamiliar transnational prob-
lems... calling for innovative legal solutions." Id. Islamicism is part of a broader phenomenon
in which non-Western societies are beginning to demand a religious and cultural basis for
international relations. IH at 1728-30. In the face of this movement, governments of Islamic
nation-states now feel compelled to defend the religious legitimacy of their domestic and
international decisions. Id at 1736.

21. See Khadduri, supra note 3, at 19 (providing historical context for development of
classical theory of Islamic law of nations).

22. See MAJID KHADDuRI, WAR AND PEACE IN THE LAw OF ISLAM 52 (1955) (providing
historical background for establishment of principles for relations with non-Muslim states).
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tury, the Islamic State entered its golden age under the Abbasid Caliphate, and
Muslim jurists began to address this question directly.' These eighth-century
jurists developed the Siyar as a "systematic discipline" that describes and
governs relations between the Islamic State and the non-Islamic world."

Although scholars often discuss the Siyar as if it were distinct from the
body of municipal Islamic law, no such distinction in fact exists.' All Islamic
law is based on four sources. The Quran and the Sunna form the two primary
sources.26 The two secondary sources, Uma'a (societal consensus) and qiyas
(analogical reasoning) are really means of interpreting the two primary

27sources. Because the Quran and Sunna contain few direct and explicit
references to international legal issues, the Siyar relies more heavily on qiyas
and Uma'a than do some other areas of Islamic law.28 The treatises on intema-

23. See Khadduri, supra note 3, at 19 (describing Abbasid period).
24. See HUSAN KAssIM, SARAKSHI -HuGO GROTIUs OF THE MUSLIMS: THE DOCTRiNE

OF JURISTIC PREFERENCE AND THE CONcEPTs OF TREATIES AND MUTUAL RELATIONS 4 (1994)
(defining the Siyar). Sarakshi noted that the Siyar

describes the conduct of Muslims with the unbelievers of enemy territory as well
as the ones who enjoy the promise of security from the Muslims (musta'min) or the
dhimmis in the territory of Islam and with the apostates and the rebels ....

Id.
25. Cf KHADDURI, supra note 22, at46-47 (explaining that Islamic law of nations is not

separate body of Islamic law); see also Ford, supra note 11, at 500-01 (same).
26. See C.G.WEERAMANTRY, ISLAMICJURISPRUDENCE: ANINTERNATIONALPERSPECTIVE

31 (1988) (discussing sources of Islamic law). For Muslims, the Quran is the literal and
unchangeable word of God as revealed to the Prophet Muhammad. Id. at 32. The Sunna is the
example of the Prophet, as represented by his combined teachings and sayings, or hadiths. Id.
at 34. The hadiths were not collected until almost a hundred years after the death of the
Prophet. Id. at 35. Compilers of hadiths followed a very systematic process in order to deter-
mine the authenticity of each individual saying. See id. at 35-39 (describing compilation of
hadiths).

27. See Bernard Weiss, Interpretation in Islamic Law: The Theory of litihad, 26 AM. J.
COMP. L. 199, 199-200 (1978) (discussing Islamic jurisprudence). Although Islamic law
governs all interaction between God and Man, and between Man and Man, very few specific
rules are actually spelled out in the primary sources. Id. at 199. Instead, Man must derive the
law from the appropriate sources through interpretation. Id. at 200; see also WEERAMANTRY,
supra note 26, at 32 (noting that only approximately eighty verses in Quran "deal with legal
topics in the strict sense of the term." (quoting N.J. COULSON, ISLAMIC SURVEYS: A HISTORY
OF ISLAMIC LAW 12 (1964)).

28. See Ford, supra note 11, at 501 (noting that Siyar relies more heavily on secondary
sources of Islamic law than most other areas of Islamic jurisprudence); Khadduri, supra note
3, at 19 (noting that Siyar was formed less from primary sources and more from "Islamic jurid-
ical speculation at the height of Islamic power"); see also KASSIM, supra note 24, at 45 (noting
influence of doctrine ofjuristic preference in Sarakshi's treatise on Siyar). For an example of
an area of Islamic law that relies more heavily on primary sources, see THE QURAN 4:11-13,
which provides explicit instructions regarding the laws of inheritance.
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tional law that emerged during the eighth century provided broad principles
and rules derived from the two primary and the two secondary sources.29

The classical formulation of the Siyar expresses two of its most important
characteristics. First, the Siyar is based on the concept of a unitary Islamic
State.3" Second, the Siyar relies on a concept of sovereignty that emphasizes
personal rather than territorial ties." These same two characteristics create
the biggest obstacle to the modem application of the traditional Islamic law
of nations.

The Muslim jurists who wrote the first treatises on the Siyar relied on a
polarized model of international relations. They viewed Islam as both religion
and State (din wa dawla).32 The Siyar contrasts this unitary Islamic State (dar
al-Islam) with the entire remaining non-Islamic world (dar al-Harb).33 More-
over, Islam's early universalist tendencies caused jurists to view the unitary
Islamic State as the only legitimate State." The jurists found support for this
concept in specific Quranic verses, such as: "Had your Lord pleased, He
would have united all mankind. They are still at odds, except for those to
whom your Lord has shown mercy. 35

29. See WEERAMANTRY, supra note 26, at 130-31 (describing sources and characteristics
of Siyar).

30. See Khadduri, supra note 3, at 53-54 (same); Ford, supra note 11, at 502 (discussing
theory of unitary state).

31. Cf Khadduri, supra note 3, at 6-7 (describing Islam's personal concept of sover-
eignty).

32. See Ford, supra note 11, at 506 (describing religious and political monism in
traditional theory).

33. See Khadduri, supra note 3, at 52-53 (describing division between dar al-Harb and
dar al-Islam); Ford, supra note 11, at 502 (same). But see HASAN MONUDDIN, THE CHARTER
OF THE ISLAMIC CONFERENCE AND LEGAL FRAMEWORK OF EcoNoMIc COOPERATION AMONG
ITS MEMBER STATEs 21 (1987) (arguing that there is no basis for division between dar al-Islam
and dar al-Harb in Quran and Sunna). Moinuddin argues instead that the division is a product
ofjuridical innovation during the Abbasid Caliphate. Id. at 21.

34. See KHADDURI, supra note 22, at 51 (introducing topic ofjihad). Khadduri explains
thatIslam's early followers on the Arabian peninsula "were determined to embark on aceaseless
war of conquest in the name of Islam." Id. These universalist aspirations continued until the
first major defeats of the Muslim armies at Constantinople in 717-18 and in the west at the
battle of Tours in 732. Id. at 52 & n.2. According to Khadduri, the end to Islamic territorial
expansion marked the beginning ofthe permanent conceptual division between dar al-Islam and
dar al-Harb. Id at 52. Khadduri admits that Islamic jurists recognized a permanent state of
war between the two realms. See Majid Khadduri, Islam and the Modern Law of Nations, 50
AM. J. INT'L L. 358, 359 (1956) (describing early relations between dar al-Islam and dar al-
Harb). However, he explains that this "state of war" really amounted to Islamic "non-recogni-
tion" of dar al-Harb as a legitimate State. Id. at 359-60; see also Ford, supra note 11, at 505
(describing notion that dar al-Islam was only legitimate state).

35. THEQuRANII:120.
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Whenthehaltoflslamicterritorial expansiontemperedIslam's universalist
ambitions, the Siyar evolved largelyto govemtherelations betweenthis unitary
Islamic State and the dar al-Harb.36 For example, Shaybani's famous treatise
on the Siyar contains sections on peace treaties, trade between dar al-Islam and
dar al-Harb, safe conduct, spoils of war, and the treatment of prisoners.37

However, the regulation of relations between dar al-Islam and dar al-Harb did
nothing to change the concept ofdar al-Islam as a single, unitary state."

The Siyar's concept of sovereignty relates closely to the concept of the
unitary Islamic State. First, it should be noted that under Islamic law, God is
the source of all sovereignty - personal, national, and international.39 There-
fore, any sovereignty that Man exercises is limited, as opposed to absolute,
sovereignty." Islamic law places this limited sovereign power in the hands
of the single leader of the Islamic community - the Caliph.

Islamic law is thus inherently personal rather than territorial.42 Theoreti-
cally, the only relevant tie of sovereignty is Islam, and all Muslims owe

36. See Khadduri, supra note 34, at 359 (explaining development of Siyar). Khadduri
explains that "[iln theory the Siyar was designed to be only a temporary institution, on the
assumption that Islam was ultimately to correspond to the then known world, but failure to
achieve this rendered the Siyar a permanent and an integral part of the sacred law." Id.; see also
KEADDURI, supra note 22, at 44 (same).

37. See Khadduri, supra note 3, atxvi-xviii (providing table ofcontents showing headings
of Shaybani's treatise on Siyar).

38. See Ford, supra note 11, at 506 (discussing unitary State concept).
39. See THE QURAN 67:1 (referring to God's absolute sovereignty). The Quran states:

"Blessed be He who in His hands holds all sovereignty (mulk): He has power over all things."
Id.; see also Westbrook, supra note 15, at 862 (stating that in Islamic theology, God is absolute
sovereign).

40. See MUHAMMAD HAmiDuLLAH, MUSLIM CONDUCT OF STATE 86 (1988) (discussing
Islamic concepts of sovereignty); MOINUDDIN, supra note 33, at 53 (same).

41. See Tm QURAN 4:59 (providing legal basis for Caliphate). The Quran states: "0
believers, obey God and obey the Prophet and those in authority over you." Id.; see also
ALBERT HOuRANi, A HISTORY OF THE ARAB PEOPLES 142 (1991) (noting interpretation of this
verse by eleventh century jurist al-Mawardi); Ford, supra note 11, at 505 (discussing classical
Islamic jurisprudence of governance). Ford notes that "the Islamic community is, or should be,
not only a religious unity but also a political unity governed by a single Islamic government,
headed by the caliph .... ." Id. at 505 (quoting Fred M. Donner, The Sources of Islamic
Conceptions of War, in JUST WAR AND JIHAD: HISTORICAL AND THEORETICAL PERSPECTIVES
ONWARANDPEACEINWESTERNANDISLAMICTRADITIONS31,51 (John Kelsay & James Turner
Johnson eds., 1991)). Ford also explains the distinctions between the orthodox Sunni view of
the Caliphate, and the Shi'i view ofa Caliphate which depends on direct descent from the fourth
Caliph, 'Ali, for legitimacy. Id. at 505. However, this distinction is of little importance for the
purposes of this Note for, as Ford points out, "Shi'ite Islam is no more capable of acknowledg-
ing Islam in multiple nations than is Sunni Islam." Id. at 506; see also KHADDURI, supra note
22, at 11-13 (discussing caliphate generally); MOINUDDIN, supra note 33, at 53 (same).

42. Cf Khadduri, supra note 3, at 6-7 (describing Islam's personal concept of sover-
eignty).
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As discussed above, the majority view also holds that most natural
resources - most importantly, mineral resources - are communal property.279

As with communally owned land, the ruler of the Islamic State is responsible
for the administration and exploitation of the resources for the benefit of the
Islamic community."' In the traditional Islamic system, the Caliph bore this
responsibility. However, in the world of nation-states, a different interpreta-
tion is necessary.

An Islamic state seeking to use this principle before the ICJ or in arbitra-
tion could make two related arguments. First, the state should point to its
cultural, historical, and religious ties of allegiance to any Muslims living in
the disputed territory. The state with the closest ties to the local Muslims
would seem to be in the best position to administer the resources of that
territory on their behalf and for their benefit. Second, the state should point
to its technological and infrastructural ability efficiently to exploit and admin-
ister the resources. The state most able efficiently to exploit and extract the
resource should have control of the land and administer it on behalf of those
people living on it or near it.

The unitary Caliphate is gone, and a system of nation-states has replaced
it.2"' In the modem system, Islamic nation-states must administer these com-
munal resources on behalf of the entire Islamic community. This solution
fulfills the purpose behind the Islamic law of natural resources. By providing
efficient and religiously legitimate stewardship of communal property, the
nation-state will work for the benefit of the entire Islamic community.

3. Respect for Territorial and Boundary Agreements

Many scholars have addressed the issue of Islamic concepts ofpactasunt
servanda in Islamic law, even in traditional Islamic international law.2" 2

However, the general concept in Islamic law lacks the breadth of its Western
counterpart.2"3 The Islamic law of property provides a much stronger state-
ment of the principle pacta sunt servanda with specific reference to agree-
ments concerning the transfer of territory.

cultivated and fertile land).
279. See supra notes 246-68 and accompanying text (describing communal property view

of natural resources).
280. See supra notes 248-50 and accompanying text (describing ruler's responsibility to

use resources for good of Islamic community).
281. Cf SANHURI, supra note 179, at 569 (discussing replacement of traditional Caliphate

with irregular Caliphate compatible with system of nation-states).
282. See supra notes 88-91 and accompanying text (discussing Ford's analysis of Islamic

version of pacta sunt servanda).
283. See supra notes 88-91 and accompanying text (discussing Islamic version ofpacta

sunt servanda).
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In Islamic property law, the principle appears in absolute terms. In inter-
preting property rights transferred by agreement, the terms of the agreement
determine the rights of the parties absolutely.2 ' Muslims must respect the
terms of the treaty and may take no more property rights in the land than those
granted by the treaty.285 This is the majority position among virtually all
Muslim jurists.286

This principle suggests that when a boundary agreement that is valid
under international law exists between the parties, its terms will determine the
territorial rights of the parties. This concept may seem somewhat self-evident.
However, Libya's arguments against the terms of the 1955 boundary agree-
ment suggest that the concept needs reinforcement." 7

D. Application to the Facts of the Western Sahara Case

Applying these principles to any specific territorial dispute requires two
preliminary steps. First, it requires a determination of whether the land in
dispute was fertile or barren at the time it came under Islamic control and
thereafter. Second, if the land was fertile at the time it came under Islamic
control, one must examine how it came under Islamic control.

1. Classification

Classification of the land encompassing the territory of Western Sahara
is a fairly straightforward task. A French visitor to the area in the seventeenth
century described it as a desolate desert "[i]nhabited only by Wild Beasts.o288

Little has changed since the seventeenth century to question the veracity of
that description.289 For the most part, the territory is a sandless desert.2" The
land consists of dry, rocky plains rising gradually to the coast.2" Near the
coast, the territory is characterized by dry, alluvial plains and in the interior
by "sterile rocky plateaus. 2

' The coastal regions receive two to eight inches

284. See supra notes 225-31 and accompanying text (describing laws governing non-
submissive treaties).

285. See supra notes 225-31 and accompanying text (discussing laws governing non-
submissive treaties).

286. See AL-AsAFI, supra note 204, at 254 (discussing majority position); YuNUs, supra
note 200, at 249 (same).

287. See supra notes 171-73 and accompanying text (discussing Libya's arguments in
dispute with Chad).

288. See DAUMs, supra note 101, at 1-2 (quoting SIEUR LE MAIRE, VOYAGES AUX ISLES
CANAREs, CAP-VERD, SENEGAL (1695)).

289. See id. at I (noting that region "has never been an inviting area').
290. Id. at 2.
291. l
292. Id at 3.
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of rainfall per year, while the interior receives almost none."
Generally, the entire region is totally unsuited for agriculture.294 The

Sakiet al-Hamra is the only river in the region, and it only provides irrigation
sufficient for year-round cultivation of date trees along its banks.295 The
region also exhibits a strong cultural barrier to agriculture. For centuries,
local tribes delegated any agricultural tasks to slaves from sub-Saharan Africa.
The local Sahrawis associate agriculture with slavery and remain extremely
disdainful of it.296 As a result of this cultural legacy, the Western Sahara has
seen none of the private land ownership disputes "that plagued many other
Third World countries." 297

The slopes and depressions "that punctuate the rocky plains are relatively
fertile" and nurture some wild vegetation including acacia, jujube, gum trees,
scattered scrub brush, thorn trees, esparto grass, clover, and small flowers.29

In the southern region, there is enough of this naturally occurring vegetation
to support some game animals including hare, gazelle, antelope, and os-
triches.299 The naturally occurring pasture also supports considerable migrant
grazing.

3
00

293. Id.
294. See VIRGINIA THOMPSON & RICHARD ADLOFF, THE WESTERN SAHARANS: BACK-

GROUND TO CONFLICT 123 (1980) (discussing geography of Western Sahara). Theauthorsnote
that "[i]n the Spanish Sahara, agriculture lacks everything it needs in sufficient quantity for its
development except sunshine." Id. Barriers to agriculture include: poor and scanty soil;
limited and highly saline water; wind and sand storms; locusts; droughts; extremely high
temperatures; and an unwilling and unskilled workforce. Id

295. DAMS, supra note 101, at 3; see also THOMPSON&ADLOFF,supra note 294, at 123
(noting that Sakiet al-Hamra is main water source in area).

296. See JOHN MERCER, SPANISH SAHARA 167 (1976) (describing cultural barrier to
agriculture among nomads in region); THOMPSON&ADLOFFsupra note 294, at 123-24 (stating
that only descendants of former slaves (called herratin) fanned land).

297. THOMPSoN & ADLOFF, supra note 294, at 124; see also Western Sahara, 1975 I.C.J.
12, 41 (Oct. 16) (discussing landownership in region). The ICJ noted that "the right of pasture
was enjoyed in common" but that "some areas suitable for cultivation, on the other hand, were
subject to a greater degree to separate rights." Id.

298. DAMS, supra note 101, at 3; see also MERCER, supra note 296, at 39 (describing
local vegetation); THOMPSON & ADLOFF, supra note 294, at 123 (same). These bowl-like
depressions are calledgrara and are generally no more than 300 meters in diameter. MERCER,
supra note 296, at 39.

299. See DAMNS, supra note 101, at 3 (describing local wildlife). But see MERCER, supra
note 296, at 39-40, 46-47 (noting that Spanish and nomads had hunted game animals to near
extinction by 1970s).

300. See DAMS,supra note 101, at 3 (discussing animal husbandry and migratory grazing).
In 1973, for example, the land supported 76,000 camels and 120,000 goats. Id; see also
MERCER, supra note 296, at 165 (providing slightly different but roughly comparable figures
for domesticated animal population from 1952-1971); THOMPSON & ADLOFF, supra note 294,
at 124 (discussing animal husbandry in area).
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This description accounts for both the current condition of the land and
the condition at the time it came under Islamic control."° Spanish and later
Moroccan intervention did little to change the nature of the land. 2 Agricul-
ture simply is not viable in the conditions of the Western Sahara. The local
people from the time of Spanish occupation through the present have had to
import food for their survival.3 The local economy relies on animal hus-
bandry, crafts, coastal fishing, and mining."° Western Sahara was, and
remains, one of the most barren regions in Africa. Given this classification,
the second question - how Western Sahara came under Islamic control - is
irrelevant.

05

2. Beneficial Use Applied

The classification of the land as barren at the time it came under Islamic
control leads to the conclusion that it is unowned.3" Anyone could have
established ownership over the land by revitalizing it or cultivating it. 7 If,
for example, Morocco had launched a significant program supporting and
funding irrigation and cultivation of large parts of the region, such actions
might have established ownership through the doctrine of beneficial use.
However, Morocco launched no such programs. Indeed, given the severity of
the conditions, it is possible that no amount of money or water could change
the barren status of Western Sahara.308

301. See MERCER, supra note 296, at 10 (discussing conditions in region).
302. See THOMPSON & ADLOFF, supra note 294, at 123-24 (discussing agriculture in the

region). The Spanish made several relatively unsuccessful attempts at setting up experimental
model farms between 1950 and 1975. IdL; see MERCER, supra note 296, at 270-71 (discussing
Spanish experimental farms). These farms encountered the same problems agriculture had
always faced in the region - saline water, poor soil and an ambivalent source of labor. Id.

303. See THOMPSON & ADLOFF, supra note 294, at 123 (discussing food imports).
Thompson and Adloff note that even in the best years for local agriculture the inhabitants must
import large amounts of food. Ida

304. See id. at 122-26 (discussing local economy of Western Sahara).
305. See supra note 233 and accompanying text (noting that Islamic law does not consider

how barren land came under Islamic control when determining ownership). Arabs led the
Islamic expansion into Morocco in 680 A.D. MERCER,supra note 296, at 71. ThelocalBerber
people, having converted, then spread Islam south into the Sahara in the course oftrans-Saharan
trade with the people of the Upper Niger and Senegal. See id. at 71-72 (describing spread of
Islam in region).

306. See supra notes 232-34 and accompanying text (discussing classification of barren
land).

307. See supra notes 235-37 and accompanying text (describing requirements for obtaining
ownership of barren land).

308. See TONY HODGES, WESTERN SAHARA: THE ROOTs OF A DESERT WAR 122 (1983)
(quoting Admiral Carrero Blano, vice-president of Spanish government in 1966). Admiral
Blanco remarked of the region: "We will never extract the slightest material benefit here." Id.
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Given the sterility of the land, there must have been some reason that
Morocco, Spain, and Mauritania all showed such interest in the region. 'One
possible explanation lies in Western Sahara's mineral resources. These
natural resources also provide a possible argument for Morocco's sovereignty
claim on the basis of state stewardship of communal property.

3. State Stewardship of Communal Property Applied

In 1961, Spanish geologists discovered one of the world's largest depos-
its of phosphate rock at Bu Craa near E1-Ayoun in Western Sahara."° In
1975, the Spanish extracted 5.6 million tons of phosphate from the Bu Craa
vein. 10 Under Islamic law governing natural resources, these minerals are
communal property."' The leader of the Islamic community bears the respon-
sibility of exploiting them in the best interests of all Muslims."2

In the modem world of nation-states, this means that the leader of the
Islamic nation-state best able to manage the resources for the benefit of the
local Muslims should have control over exploitation of the minerals. To make
this argument, Morocco would have to show two things. First, it would have
to argue that by reason of its close historical, cultural, and religious ties to the
people of Western Sahara, Morocco occupies the best and most legitimate
position to administer the resources on the behalf of the inhabitants and for
the good of the entire Islamic community. These arguments would resemble
closely the arguments Morocco put before the ICJ in support of its legal ties
to the territory.1 3

Second, Morocco would need to argue that it is best equipped technologi-
cally to exploit the resources on behalf of the local Muslims and the Islamic
community. Within its own internationally recognized borders, Morocco
holds the largest phosphate reserves in the world.314 Estimated at 16.2 billion
tons, Morocco's reserves constitute approximately half of total world
reserves.315 Morocco's Office Cherifien des Phosphates (OCP) has mined

(quoting LE MONDE, Jan. 22, 1980).
309. DAMIS, supra note 101, at4.
310. Id. There is some evidence of other minerals in the region including iron, titanium,

vanadium, zinc, uranium, potassium, copper, gold, natural gas, magnetite and petroleum. Id
However, these other minerals remain unexploited if they in fact exist. Id.

311. See supra notes 246-50 and accompanying text (discussing stewardship of mineral
resources).

312. See supra notes 247-50 and accompanying text (noting head of Islamic State's
authority to control mineral resources).

313. See supra notes 112-20 and accompanying text (discussing Morocco's arguments in
Western Sahara dispute).

314. DAMIS, supra note 101, at25.
315. Id.
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phosphates since 1921, and it has operated as a state-owned monopoly since
Moroccan iridependence in 1956.316 In 1981, the OCP produced 19.7 million
tons of phosphates. 17 Moreover, Morocco was able to export 15.6 million
tons of this total due to low domestic demand." The OCP plans eventually
to expand production of Western Sahara's Bu Craa phosphate mine to some-
where between five and ten million tons per year.319

Given its position as a major world producer and exporter of phosphates,
Morocco stands in an excellent position to revitalize Western Sahara's own
phosphate industry - which virtually collapsed after Spanish decoloniza-
tion320 - through the OCP. As an Islamic state with close religious and
cultural ties to the Muslims in Western Sahara, Morocco is also the most
legitimate Islamic authority to oversee the exploitation and distribution of this
communally owned natural resource.

4. Respect for the Terms of Property Agreements Applied

No significant treaties exist between Morocco and other states that might
provide a useful argument under this principle. The 1975 Madrid accords
between Morocco, Mauritania, and Spain cannot reasonably qualify as valid
international boundary orterritorial agreements. The accords themselves were
secret, and the only public agreement was a declaration of principles which
stated that Spain would withdraw from the territory by the end of February
1976.321 In reference to Morocco and Mauritania, the declaration mentioned
a temporary administration "in which Morocco and Mauritania will partici-
pate" along with the Spanish authorities.322 The declaration contained no
reference to the permanent division or sovereignty of the territory."z

316. Id. at 25-26.
317. Id at27tbl.1.
318. See id. at 27, 28 tbl.2 (discussing Moroccan exportation of phosphates).
319. Id at29.
320. See id at 27 tbl.1, 28 tbl.2 (providing figures showing virtual non-existence of

Western Sahara's import or export of phosphates). Even before Spanish decolonization,
Western Sahara's infrastructure was wholly incapable of exploiting the region's minerals. See
HODGES, supra note 308, at 128 (describing primitive infrastructure in 1960s). Problems
included insufficient water and electricity, lack of an administrative system, lack of any
adequate ports or roads, and an insufficient labor force. Id. Spain launched a development
program to build the required infrastructure in 1966. Id. Soon after fighting broke out between
Morocco and the Polisario, the infrastructure collapsed and phosphate production in Western
Sahara stopped. See id. at 284 (describing damage to Bu Craa's power lines and conveyer belt
that caused paralysis of phosphate mining).

321. See HODGES, supra note 308, at 223 (discussing Madrid accords).
322. See id at 223 (quoting "declaration of principles" that accompanied secret Madrid

accords).
323. See id at 223-24 ("Nothing was said about what would happen at the end of the
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The Libya-Chad case, however, offers a useful illustration of how such
an argument could work. Following an armed struggle over the boundary
issue, the Libyan government negotiated and signed the 1955 agreement with
France.324 That agreement specifically delimited the boundary between Chad
and Libya."2 According to the principles of the Islamic law of property, the
terms of the specific treaty determine the ownership of the land. Libya was
bound to respect the terms of the treaty and to take no more land than that
granted by the treaty. 26

V Conclusion

The end of the Cold War and the resurgence of non-Western cultural and
religious identities have called into question the validity and legitimacy of an
exclusively Western approach to international law. Governments and people
in the Islamic world now seek new Islamic solutions to international problems.
However, the traditional principles and concepts of the Siyar are simply
incompatible with the modem system of nation-states built on territorial
sovereignty. The principles discussed in this Note fill a small part of the void
left by the Siyar's inapplicability. They are compatible with the modem inter-
national order in that they recognize the reality of independent, sovereign
nation-states. Moreover, the principles are also substantively and legitimately
Islamic because they derive from the primary sources of Islamic law. This
approach offers a model for an issue by issue replacement of the outdated
Siyar. By addressing international issues as they arise, scholars eventually
may succeed in reconstructing a complete, workable, and modem system of
Islamic international law.

transitional period."). The declaration did not mention plans for permanent partition. Id.
324. See supra note 145 and accompanying text (describing history of 1955 agreement).
325. See supra notes 171-73 and accompanying text (discussing ICJ's interpretation of

1955 agreement).
326. See ABu ABID, supra note 226, at 211 (providing following prophetic tradition: "if

you make war against a people and they give up their wealth to your protection but without
submitting themselves ortheir sons, and they negotiate a peace with you, then take nothing from
them more than that, for verily more than that is not permitted you.").


