


CAPITAL PUNISHMENT AND THE COURTS-MARTIAL 601

Greggv. Georgia,'® the Court approved a death sentence imposed following
a bifurcated proceeding that involved evidence of both aggravating and miti-
gating factors, as well as an automatic appeal.”® On the very same day, the
Court handed down decisions in two companion cases, Proffitt v. Florida™'
and Jurek v. Texas,'” with similar results.’”® All three cases emphasized the

189. 428 U.S. 153 (1976).

190. See Greggv. Georgia, 428 U.S. 153 (1976). In Gregg, the Supreme Court considered
whether capital punishment adjudged under Georgia’s new law represented an unconstitutional
violation of the Eighth Amendment prohibition against cruel and unuysual punishment. /d. at
158. Petitioner, a hitchhiker, was sentenced to death according to the procedures adopted by
Georgia, following the Supreme Court’s decision in Furman, for the robbery and murder of two
men who picked him up. Id. at 158-61. Those procedures included a bifurcated proceeding,
the second part of which was to include evidence of both specific aggravating factors and any
mitigating circumstances. Id. at 163-64. First, the Court settled the question of whether the
death penalty is intrinsically cruel and unusual within the meaning of the Eighth Amendment
and thus per se unconstitutional. Jd. at 169. Determining it was not, the Court reviewed the
history of Eighth Amendment claims, as well as contemporary feelings about the subject. Id.
at 169-73. The Court then proceeded to consider the death penalty as specifically imposed in
this case, which it approved, based on its belief that Georgia’s new statute "require[d] the jury
to consider the circumstances of the crime and the criminal before it recommends sentence.”
Id. at 197 (emphasis added); see also Intoccia, supra note 183, at 296-97 (discussing Gregg);
Spradling & Murphy, supra note 181, at 416-17 (same).

191. 428 U.S. 242 (1976).
192. 428 U.S. 262 (1976).

193. See Jurek v. Texas 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976). In
Proffitt, the Supreme Court considered whether capital punishment adjudged under Florida’s
new law represented an unconstitutional violation of the Eighth Amendment prohibition against
cruel and unusual punishment. Id. at 244. Petitioner received the death penalty, according to
the procedures adopted by Florida following the Supreme Court’s decision in Furman, for
entering a man’s bedroom and fatally stabbing him in his bed with a butcher knife. Id. at 244-
46. Those procedures included a bifurcated proceeding, the second part of which involved
weighing statutory aggravating factors against mitigating factors that were also statutorily pro-
vided. Id. at246. Once again, the Court, referring to Gregg, dismissed the notion that the death
penalty is per se unconstitutional. Jd. at 247. It then proceeded to consider the death penalty
as imposed in the case which, as in Gregg, it approved based on the notion that "the sentencing
judge must focus on the individual circumstances of each homicide and each defendant." Id.
at 252 (emphasis added). The Court noted that the essential distinction between the Georgia
statute approved in Gregg and this statute lay in the fact that Florida placed the responsibility
for sentencing in the hands of the judge rather than a jury. /d. Nevertheless, the Court found
that distinction to be insignificant in light of the fact that the judge’s experience level is likely
to lead to greater consistency in sentencing. Id.

In Jurek, the Supreme Court considered whether capital punishment adjudged under
Texas’snew law represented an unconstitutional violation of the Eighth Amendment prohibition
against cruel and unusual punishment. Jurek, 428 U.S. at 264. Petitioner received the death
penalty according to the procedures adopted by Texas following the Supreme Court’s decision
in Furman for the murder by choking and drowning of the 10 year old girl he had abducted with
the intention of raping. Id. at 264-68. Unlike the schemes approved in Gregg and Proffitt,
Texas’s procedures required that any individual convicted of one of five categories of capital
murder be subject to a second sentencing proceeding. Id. at 267. If, following that proceeding,
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importance of developing a system premised on serious consideration of the
particular individuals and circumstances involved in each case.’™

Considered together, these decisions answer the questions left by Fur-
man.'”® They draw particular attention to five elements that play a central
role in the constitutional analysis: (1) "Bifurcated Sentencing Procedure";
(2) "Specific Aggravating Circumstances Must Be Identified"; (3) "Sentencing
Authority Must . . . Make Findings On the Particular Aggravating Circum-
stance Used"; (4) "Unrestricted Opportunity To Present Mitigating and Exten-
uating Evidence"; and (5) "Mandatory Appellate Review."®® One of those
elements, specified aggravating factors, provided the basis on which Loving
reached the Supreme Court some twenty years later.'’

B. Furman, the Military, and Peacetime Common-Law Capital Crimes

Loving did not address the initial inquiry of whether post-Furman death
penalty jurisprudence should even apply within the military context.'®® Ap-
parently, the United States Court of Military Appeals (C.M.A.) settled that
question in 1983 with its decision in United States v. Matthews.'” Finding

the jury unanimously answered a series of statutorily proscribed questions in the affirmative,
the judge was to sentence the individual to death. Id. at 268. Once again, the Court, referring
to Gregg, dismissed the notion that the death penalty is per se unconstitutional. /d. The Court
then proceeded to consider the death penalty as specifically imposed in the case, which it
approved, despite the differences in the Texas statute, based on the notion that it "guides and
focuses the jury’s objective consideration of the particularized circumstances of the individual
offense and the individual offender." Id. at 274 (emphasis added). Texas’s system of narrowing
the types of murder for which the death penalty is available made up for its lack of aggravating
factors, and the questions posed to the jury following the sentencing proceeding encompassed
sufficient opportunity for evidence of mitigating circumstances. Id. at 270-73.

See also Intoccia, supra note 183, at 397 & n.9 (discussing Jurek as well as other death
penalty decisions handed down by Court on July 2, 1976); Spradling & Murphy, supra note
181, at 417-18 (discussing Proffitt and Jurek).

194. See supra notes 190, 193 (quoting pertinent passage of each case).

195. See Spradling & Murphy, supra note 181, at 418 (describing result of capital cases
decided in 1976 as "a basic framework").

196. United States v. Matthews, 16 M.J. 354, 377 (CM.A. 1983); see id. at 377-78
(discussing each element); Spradling & Murphy, supranote 181, at 419 (discussing Matthews’s
characterization of these elements); see also Conners, supra note 14, at 380-85 (characterizing
and discussing each element derived from Furman somewhat differently as (1) "Bifurcated
trial"; (2) "Opportunity to present mitigating evidence"; (3) "Guidance to.the jury"; (4) "Appel-
late review"; and (5) "Executive clemency").

197. See Loving v. United States, 116 S. Ct. 1737, 1740 (1996) (granting certiorari on
issue of "authority to promulgate the aggravating factors").

198. See supra note 5 (citing Court’s recognition of this in Loving).

199. Matthews, 16 M.). 345 (1983); see supra notes 32-33 and accompanying text
(discussing case and itsresults). Subsequentto UnitedStatesv. Matthews, Congressreconstructed
the United States Court of Military Appeals. UNITED STATES COURT OF APPEALS FOR THE
ARMED FORCES, THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 1 (June
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Matthews’s death sentence improper, the C.M.A. determined that without ele-
ments comparable to those required by Furman and its progeny, the capital
punishment procedures provided by the U.C.M.J. failed to satlsfy constitu-
tional requirements.”®

The appropriate link between civilian precedent and military justice does
not appear to elicit much consideration.”® In twenty-four pages, Matthews
devoted a mere three paragraphs to the question.?” Despite this discussion’s
brevity, the C.M.A. concluded that, with respect to cruel and unusual punish-
ment, service members are entitled to protection on two fronts.?® Accord-
ingly, not only does the Eighth Amendment govern in this area, but Article 55
ofthe U.C.M.J. plays arole as well.” Article 55 prevents courts-martial from
sentencing an individual to "[pJunishment by flogging, or by branding, mark-
ing, or tattooing on the body, or any other cruel or unusual punishment."*

Nevertheless, the C.ML.A. in Matthews failed to present solid support for
the proposition that the Eighth Amendment directly governs military courts.2®
In one reference to a prior holding, the C.M.A. asserted that Article’55 was
designed by Congress to broaden the rights of service personnel rather than
to limit them.?”’” If Congress understood the Eighth Amendment to create hard
and fast rules regardless of the context in which it is interpreted, then perhaps
civilian precedent does bind courts-martial in death penalty cases. Alterna-
tively, Congress may have passed Article 55 out of a recognition of the unique
requirements of military justice, not in an attempt to absorb military justice
into the civilian system. After all, if Congress expected the same Eighth
Amendment capital punishment rules to control both the courts-martial and
civilian courts, then Article 55 is redundant.

1995). It increased the number of judges from three to five in 1990, and in 1994 it changed the
court’s name from the United States Court of Military Appeals to the Court of Appeals for the
Armed Forces. Id. However, for the purposes of this Note, the United States Court of Military
Appeals (C.M.A.) remains the appropriate name because it isthe one that wasin effectat the time
Matthews was decided.

200. See Matthews, 16 M.J. at 380 (focusing on "lack of specific findings of identified
aggravating circumstances" and impact that has on "meaningful appellate review").

201. See id. at 368-69 (discussing link between civilian precedent and military justice).

202. See id. (discussing link in three brief paragraphs).

203. See id. at 368 (concluding that service members are entitled to protection).

204. See id. (identifying both sources of protection).

205. U.C.M.J. art. 55, 10 U.S.C. § 855 (1994), quoted in United States v. Matthews, 16
M.J. 354,368 (C.M.A. 1983). United States v. Matthews, 16 M.J. at 368. Note that Article 55
contains specific prohibitions, as well as a general reference to punishments deemed cruel or
unusual. Id.

206. See Matthews, 16 M.J. at 368 (neglecting to assert specific support).

207. See id. (noting that "in enacting Article 55, Congress ‘intended to grant protection
covering even wider limits’ than ‘that afforded by the Eighth Amendment™ (quoting United
States v. Wappler, 9 C.M.R. 23, 26 (C.M.A. 1953))).
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Perhaps in Matthews, the C.MLA. recognized the potential distinction
between the Eighth Amendment and Article 55 when it elected to "seek
guidance from Supreme Court precedent"” rather than simply to declare post-
Furman death penalty jurisprudence to be controlling.2® In fact, the court
asserted that the uniqueness of the military must play a role in determining
civilian precedent’s applicability to the court-martial.*® Specifically, the
C.M.A. acknowledged the possibility that circumstances exist under which the
requirements for the proper institution of the death penalty in the case of
members of service personnel will differ from those prescribed by Furman for
ordinary citizens.?’® The C.M.A. suggested that crimes perpetrated in combat
situations and those, such as espionage, that amount to a "violation of the law
of war" involve such circumstances.?'! These exceptions, however, represent
the uniqueness of the military generally, which may so alter the situation as
to nullify the rule and render the Supreme Court’s death penalty jurisprudence
merely advisory in the military justice context.

Nevertheless, the C.M.A. found that the circumstances surrounding Mat-
thews’scrime lacked any elements warranting deviation from Furman princi-
ples.?? Citing absence of military necessity, the C.M.A. asserted that failure
to follow Furman in such a case would amount to failure to comply with "the
intent of Article 55 or of the Eighth Amendment."*”® Thus, absent extenuating
circumstances, the C.M.A. has bound itself to civilian precedent. As it
currently stands, post-Furman death penalty precedent applies to military
capital punishment proceedings absent military necessity.

The Supreme Court did not review Matthews, and yet, its holding appears
largely uncontested. Military courts follow Matthews,*" and even prior to that
decision, federal courts applied Furman to the military as well.?** In Loving,
the Cz}gvemment did not even consider the issue significant enough to ques-
tion.

208. Id.at368.

209. See id. (citing Schlesinger v. Councilman, 520 U.S. 738 (1975), and Parker v. Levy,
417 U.S. 733 (1974)).

210. See id. at 368 (citing combat and law of war as examples).

211. IHd. (describing crimes perpetrated in midst of combat as such that "maintenance of
discipline may require swift, severe punishment").

212. See id. at 369 (finding that circumstances of Matthews’s crime were "similar [to]
crimes tried regularly in State and Federal courts"); see also supra note 33 (describing rape and
murder committed by Matthews).

213. United States v. Matthews, 16 M.J. 354, 369 (C.M.A. 1983) (emphasis added).

214. See United States v. Martinez, 19 M.J. 744 (A.C.M.R. 1984); Intoccia, supra note
183, at 398 & n.24 (citing United States v. Rojas, 15 M.J. 902, 927 N.M.C.M.R. 1983), rev'd
on other grounds, 17 M J. 154 (C.M.A. 1984)).

215. See Intoccia, supra note 183, at 398 & n.26 (citing Schick v. Reed, 419 U.S. 256
(1974), and Furman v. Georgia, 408 U.S. 238, 417 (1972) (Powell, J., dissenting)).

216. SeeLovingv. United States, 116 S. Ct. 1737, 1742 (1996) (noting failure); id. at 1753
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Scholarship also glosses over the issue of Furman’s applicability in the
military context.”” For example, in 1990, the Air Force Law Review pub-
lished a pair of articles in which military lawyers debated the constitutionality
of capital punishment procedures under the U.C.M.J. as modified following
Matthews.*™® While both articles gave fairly extensive treatment to Furman
and the cases that followed it,?" neither gave significant attention to the
applicability of those cases to military law. In the first article, this issue
warranted one paragraph that, far from presenting a balanced perspective,
argued solely in support of applicability.””® The second simply asserted that
the court in Matthews had "affirmatively answered the question" of applicabil-
ity, implying an end to any further discussion of the issue.??! These scholars,
who could agree on little else,”? came to a consensus on this point.??

Despite this apparent consensus among scholars and the courts, the
opinions in Loving indicate that at least some current members of the Supreme
Court — Justice Thomas in particular — hesitate to put the issue to rest.”
Some persuasive justifications support this reluctance.””® The first justifica-
tion finds grounding in courts’ longstanding tradition of deference to Congress

(Thomas, J., concurring) (same).

217. See Intoccia, supra note 183, at 398 (acknowledging that "[tJo most scholars and
courts, the application to the military of the eighth amendment has never been seriously ques-
tioned").

218. See generally Intoccia, supra note 183; Spradling & Murphy, supranote 181. Atthe
time of the articles’ publication, Major Kevin K. Spradling was the Director of International
Law at the Office of the Staff Judge Advocate at Peterson Air Force Base in Colorado. Sprad-
ling & Murphy, supranote 181, at 415. He held a plethora of degrees, including an LL.M. Id.
Captain (Major select) Michael D. Murphy was an instructor with the Military Justice Division
at the Air Force Judge Advocate General School at Maxwell Air Force Base in Alabama. Id.
Major Gregory F. Intoccia was the Deputy Director for Telecommunications Regulatory Law
at the Office of the Staff Judge Advocate at Scott Air Force Base in Illinois. Intoccia, supra
note 183, at 395.

219. SeeIntoccia, supranote 183, at 396-97 (considering Furman); Spradling & Murphy,
supra note 181, at 415-18 (same).

220. See Intoccia, supra note 183, at 398 (arguing for applicability of Furman and subse-
quent cases).

221. Spradling & Murphy, supra note 181, at 419.

222. Seeid, at41S (referring to Intoccia’s article in terms such as "broad-based attack” and
"polemic,” accusing it of "[i]gnoring the all-encompassing analytical framework within which
all capital punishment schemes — including that used in the Armed Forces — must be scruti-
nized").

223. SeeIntoccia, supranote 183, at 398 (arguing for applicability); Spradling & Murphy,
supra note 181, at 419 (asserting applicability as fact).

224. Seesupranotes 176~77 and accompanying text (discussing issue as raised by Loving
and quoting Justice Thomas).

225. Seeinfranotes226-42 and accompanying text (discussing justifications for consider-
ing issue of application of civilian judicial precedent in military courts).
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on questions of military affairs.”* Congress’s predominance in the area of
military affairs explains this deference.”” Exclusive experience places
Congress in a superior position to federal courts with respect to the unique
challenges presented by a large and powerful military — challenges that the
judiciary is unequipped to face.”®

The notion that armed service personnel receive fair treatment under
the court-martial system supports this deference as well.”?® While not the
case from the very beginning,”° the U.C.M.J. now ensures that the military
system of justice provides numerous opportunities for reconsideration prior
to an execution.?! Before finalizing any conviction or sentence, the senior
legal officer and then the convening officer at the local level must review all
court-martial decisions.®? Additionally, two levels of appellate review exist
within the military system to which all capital cases receive automatic

226. See Conners, supra note 14, at 371-75 (discussing judicial restraint and deference to
Congress).

227. See id. at 372 & n.39 (citing Earl Warren, The Bill of Rights and the Military, 37
N.Y.U. L. REvV. 181, 186-88 (1962), reprinted in A.F. JAG BULL., May-June 1962, at 6, 10)
(attributing this sentiment to Chief Justice Warren).

228. See Conners, supra note 14, at 372 (pointing to experience resulting from use of
power). The Supreme Court has stated:

[JJudges are not given the task of running the Army. The responsibility for setting
up channels through which . .. grievances can be considered and fairly settled rests
upon the Congress and upon the President of the United States and his subordi-
nates. The military constitutes a specialized community governed by a separate
discipline from that of the civilian. Orderly government requires that the judiciary
be as scrupulous not to interfere with legitimate Army matters as the Army must be
scrupulous not to intervene in judicial matters.
Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953), guoted in Chappell v. Wallace, 462 U.S. 296,
301 (1983).

229. See Conners, supra note 14, at 373 & n.45 (citing Burns v. Wilson, 346 U.S. 137
(1953) (affirming death sentence), and Schlesinger v. Councilman, 420 U.S. 738, 758 (1975)
(asserting that "the military court system generally is adequate to and responsibly will perform
its assigned task. ... [I]t must be assumed that the military court system will vindicate service-
men’s constitutional rights"})).

230. SeeFerris, supranote 100, at 439 (relaying early example of unfairness under original
Articles of War). There was a point in the mid-nineteenth century when military justice was not
necessarily fair. Id. In 1842, a court-martial convicted and executed eighteen year-old Mid-
shipman Phillip Spencer, suspected of conspiring to mutiny, without his ever being aware of
the proceedings taking place. Id. at 439 & n.3 (citing EDWARD M. BYRNE, MILITARY LAW 18
(3rd ed. 1981)).

231. See 2 GILLIGAN & LEDERER, supra note 18, at 128-30 (describing review process);
Conners, supra note 14, at 373 (same).

232. See 2 GILLIGAN & LEDERER, supra note 18, at 128 & n.24 (citing U.C.M.J. arts. 60
(c)(1)); Conners, supra note 14, at 373 & nn.47-50 (citing U.C.M.I. arts. 64, 66-67, 10 U.S.C.
§§ 864, 866-67 (1994)).
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appeal.®® The number of opportunities for relief within the military justice

system supports civilian courts’ confidence in the process.”*

Perhaps the primary justification for exempting courts-martial from the
strictures of post-Furman death penalty jurisprudence lies in the concept of
military necessity.?* Just prior to the C.M.A.’s decision in Matthews, the
Supreme Court reiterated its belief in the importance of an independent
military justice system.?® Chappellv. Wallace®™ recognized that "no military
organization can function without strict discipline and regulation that would
be unacceptable in a civilian setting."”®* The demands of battle require
instantaneous compliance with orders.”® Only prior conditioning can guaran-
tee instant acquiescence under those circumstances.?® Recognizing this,
courts repeatedly permit the application of different, even limiting, standards
regarding the constitutional rights of military personnel.*! Individual rights
to freedom of speech, procedural due process, and protection from unreason-
able search and seizure —among the Bill of Right’s most treasured principles —
fail to escape limitation.?*

233. SeeConners,supranote14,at373-74&n.51 (citingU.C.M.T. art.67,10U.S.C. § 867).
Thefirstappeal occurs within the Court of Military Review of the particular branch of the military
involved. Id. at374 n.51. Ifthe death sentence still stands following that appeal, it isappealed to
the Court of Military Appeals which services all branches. Id.; see also 2 GILLIGAN & LEDERER,
supranote 18, at 129 & n.33 (finding automatic appeal waivable under R.C.M. 1110).

234, See supra note 230 and accompanying text (discussing fairness of military courts).

235. See Chappell v. Wallace, 462 U.S. 296, 300 (1983) (asserting that "military necessity
makes demands on its personnel ‘without counterpart in civilian life’” (quoting Schlessinger v.
Councilman, 420 U.S. 738, 757 (1975))); Conners, supra note 14, at 375-78 (discussing
military necessity).

236. See Chappell, 462 U.S. at 300 (citing Parker v. Levy, 417 U.S. 733, 743-44 (1974),
and Orloff v. Willoughby, 345 U.S. 83, 94 (1953)).

237. 462 U.S. 296 (1983).

238. Chappell v. Wallace, 462 U.S. 296,300 (1983). Chappell concerned the viability of
civil suits brought by enlisted personnel against their superiors for compensation for violation
of their civil rights under the Constitution while in the course of duty. Id. at 297. Claiming
racial discrimination aboard a combat ship, respondents brought a suit that was dismissed by
the United States District Court for the Southern District of California as "nonreviewable
military decisions.” Id. at 297-98. Finding a possibility for review, the United States Court of
Appeals for the Ninth Circuit remanded the case. Id. at 298. Reversing the court of appeals,
the Supreme Court placed emphasis on congressional control of the military, as well as the
special needs of military discipline. Id. at 300-01. The Court held that enlisted personnel
lacked the power to bring such suits. Id. at 305.

239. See id. at 300 (referring to "habit of immediate compliance").

240. See id. (citing Burns v. Wilson, 346 U.S. 137, 140 (1953) (plurality opinion)).

241. See infra note 242 and accompanying text (providing examples of courts applying
different standards).

242, See Conners, supra note 14, at 375-76 & nn.61-64 (citing Parker v. Levy, 417 U.S.
733 (1974) (upholding Captain Levy’s conviction, under U.C.M.J. arts. 133 & 134 for, among



608 55 WASH. & LEE L. REV. 577 (1998)

C. In the Absence of Peacetime Common-Law Capital Jurisdiction

Assuming courts-martial do not have jurisdiction over common-law
capital crimes committed during periods of peace, the likelihood that the
Supreme Court’s post-Furman jurisprudence applies to military capital pun-
ishment decreases considerably. Thus, courts-martial only retain capital
jurisdiction over those crimes that are purely military in nature.** In Mar-
thews, the C.M.A. specifically reserved the possibility that cases exist that
demand unique guidelines for proper adjudication of the death penalty by
courts-martial.* The C.M.A. cited crimes committed within the context of
war and those that implicate "the law of war" as examples of such circum-
stances.”®® Those distinctions become an important part of the applicability
analysis. '

Critical to a successful military, strict discipline demands higher stan-
dards of conduct from service personnel in certain respects than those ex-
pected of the average American citizen.?*® Military crimes inapplicable in the
civilian context include desertion,®’ absence without leave (AWOL),>®
dereliction of duty,?* and conduct unbecoming an officer and a gentleman.*°
The U.C.M.J. provides for capital punishment for eight such "crimes of war"
whether or not they actually occur in time of war.®! These crimes include
mutiny or sedition,”** misbehavior before the enemy, subordinate compel-

other things, expressing to enlisted personnel his opposition to American involvement in
Vietnam); Burns, 346 U.S. at, 139-40 (plurality opinion) (justifying courts-martial’snoncompli-
ance with other court’s procedures); Committee for GI Rights v. Callaway, 518 F.2d 466 (D.C.
Cir. 1975) (approving inspections and strip searches conducted without warrants)).

243. See United States v. Matthews, 16 M.J. 354, 368 (C.M.A. 1983) (delineating two
categories of purely military crimes).

244. See id. (suggesting combat offenses and crimes of war); see also supra notes 210-11
and accompanying text (same).

245. Matthews, 16 MLJ. at 368. (citing combat offenses and crimes of war); see supra notes
210-11 and accompanying text (same).

246. See DAVID A, SCHLUETER, MILITARY CRIMINAL JUSTICE: PRACTICE AND PROCEDURE
§ 2-1, 54 & n.1 (3rd ed. 1992) (asserting that "[a]n army is not a deliberative body. It is the
executive arm. Its law is that of obedience. No question can be left open as to the right to
command in the officer, or the duty of obedience in the soldier" (quoting Parker v. Levy, 417
U.S. 733 (1974))).

247. U.CM.I. art. 85, 10 U.S.C. § 885 (1994).
248. U.C.M.J. art. 86, 10 U.S.C. § 886.
249. U.C.M.J. art. 92(3), 10 U.S.C. § 892(3).

250. U.C.M.J. art. 133, 10 U.S.C. § 933; see SCHLUETER, supra note 246, at 54-75 (dis-
cussing each of these sections in turn as well as other similar offenses).

251. See infra notes 252-59 and accompanying text (setting out eight crimes).
252. U.C.M.J. art. 94, 10 U.S.C. § 894 (1994).
253. U.CM.J.art. 99, 10 U.S.C. § 899 (1994).
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ling surrender,® improper use of a countersign,®® forcing a safeguard,®
aiding the enemy,”’ spying,”® and espionage.”® True examination of the
effect of Supreme Court precedent on these examples of military capital
punishment requires an inquiry into the relevance of Coker v. Georgia®®
before courts may inquire as to the effect of Furman.®*

Strictly speaking, Coker eliminated capital punishment for rape of an
adult woman.”* In doing so, however, it called into question the viability of
the death penalty for any crime that "in terms of moral depravity and of the
injury to the person and to the public . . . does not compare with murder."*
Justice White reiterated the plurality’s belief that excessive as well as bar-
baric capital punishment fails under the Constitution.?** Coker cited Gregg for

254. U.C.M.L. art. 100, 10 U.S.C. § 900 (1994).

255. U.C.ML.J. art. 101, 10 U.S.C. § 901 (1994).

256. U.C.M.J. art. 102, 10 U.S.C. § 902 (1994).

257. U.C.M.J. art. 104, 10 U.S.C. § 904 (1994).

258. U.C.M.L. art. 106, 10 U.S.C. § 906 (1994).

259, U.C.M.I. art. 1063, 10 U.S.C. § 906a (1994).

260. 433 U.S. 584 (1977).

261. See Coker v. Georgia, 433 U.S. 584 (1977) (plurality opinion) (eliminating death
penalty for rape). In Coker, the Supreme Court examined the constitutionality of a Georgia
statute that provided for capital punishment for rapists in light of the Eighth Amendment’s
prohibition against cruel and unusual punishment. Id. at 586 (plurality opinion). Already
serving time for rape, as well as murder and various other violent crimes, Coker escaped from
prison and within a matter of hours encountered the victim and committed another laundry list
of crimes. Id. at 587 (plurality opinion). These new offenses included, in addition to escape,
"armed robbery, motor vehicle theft, kidnaping, and rape." Id. (plurality opinion). Following
constitutionally approved procedures, a jury sentenced him to death by electrocution. Id. at
587-91 (plurality opinion). Justices Stewart, Blackmun, and Stevens joined the plurality
opinion filed by Justice White. Id. at 586 (plurality opinion). In formulating his opinion,
Justice White considered the attitudes of the public, legislatures and even juries toward the
imposition of the death penalty for rape convictions. Id. at 593-97 (plurality opinion). Justice
White "concluded thata sentence of death is grossly disproportionate and excessive punishment
for the crime of rape and is therefore forbidden by the Eighth Amendment as cruel and unusual
punishment. Id. at 592 (plurality opinion). As compared to murder, Justice White found rape
to be less severe with respect to moral depravity and injury, both the victim’s as well as the
public’s. Id. at 598 (plurality opinion). Justices Brennan and Marshall concurred in judgment,
reasserting their beliefs that capital punishment violates the Eighth Amendment in all cases and
completing a majority of the Court that would not approve a death sentence for the rape of an
adult woman. Id. at 600 (Brennan, J., concurring); id. at 600-01 (Marshall. J., concurring).

262. See id. at 597 (plurality opinion) (determining "death is indeed a disproportionate
penalty for the crime of raping an adult woman").

263. Id. at598 (plurality opinion) (justifying higher standard for rape based in part on these
reasons).

264. Id. at 592 (plurality opinion) (citing Furman v. Georgia, 408 U.S. 238 (1972),
Robinson v. California, 370 U.S. 660 (1962); Trop v. Dulles, 356 U.S. 86 (1958); and Weems
v. United States 217 U.S. 349 (1910)).
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the proposition that capital punishment that either fails to serve a legitimate
punitive aim or appears extreme in relation to the offense does not meet con-
stitutional standards.”®® Coker emphasized both the importance of public and
legislative opinion concerning the status of the sentence over time and jury
response to application of the death sentence in particular circumstances.?®

Capital punishment for crimes of war should survive the plurality’s test
laid out in Coker. It certainly does not suffer from a lack of legislative sup-
port. As early as November 7, 1775, the American Articles of War called for
the death penalty for espionage, mutiny or sedition, desertion, misbehavior
before the enemy, and abandoning post.*’ As noted above, some of the most
influential men of their time — Washington, Adams, and Jefferson among
them — either participated in the drafting of these Articles or the Articles of
1776 that followed shortly and encompassed these same provisions.?® This
tradition of legislative support for capital punishment for certain violations of
the most serious crimes of war continues today under the U.C.M.J.2*® Further-
more, the magnitude of the potential injury to the public as a result of these
crimes and their potential to compromise national security lend support to this
conclusion. Assuming, arguendo, that capital punishment for crimes of war
does not survive the Coker test, it may nevertheless prove permissible. This
result, implicit in the concept of military necessity,?” stems from the Supreme
Court’s understanding that:

[t]he need for special regulations in relation to military discipline, and the
consequent need and justification for a special and exclusive system of
military justice, is foo obvious to require extensive discussion; no military
organization can function without strict discipline and regulation that
would be unacceptable in a civilian setting.*”!

265. Id. (plurality opinion).

266. See id. (plurality opinion) (emphasizing that "these Eighth Amendment judgments
should not be, or appear to be, merely the subjective views of individual Justices; judgment
should be informed by objective factors to the maximum possible extent").

267. See American Articles of War of 1775, Additional Articles, arts. 1, 5, 6, & 10,
reprinted in WINTHROP, supra note 78, at 959-60 (calling for capital punishment for particular
crimes of war).

268. See Henderson, supra note 150, at 297-98 (providing historical background for
American Articles of War). These provisions that had been part of a supplement to the Amer-
ican Articles of War of 1775, became part of the full text of the American Articles of War of
1776. American Articles of War of 1776, § XIII, art. 19, § I1, art. 3, § VI, art. 1, § XIII, art. 12,
§ XII, art. 6, reprinted in WINTHROP, supra note 78, at 961-67.

269. Seesupranotes 252-59 and accompanying text (listing serious crimes of war that exist
today).

270. See Conners, supra note 14, at 375-78 (discussing military necessity with respect to
limitations on rights of service personnel).

271. Chappell v. Wallace, 462 U.S. 296, 300 (1983) (emphasis added).
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Assuming that capital crimes of war do survive Coker, the Furman line
of cases becomes relevant. The emphasis of those decisions requires that
constitutional capital punishment schemes focus both very specifically on the
particular crime and the individual defendant and more generally on the
relationship between the possible sentence in a given case and the sentencing
decisions of other similar crimes.””?> While capital punishment for crimes of
war would not necessarily comply with the five elements that were the focus
of post-Furman jurisprudence,”” military necessity renders such compliance
unnecessary where, as under the U.C.M.J., the procedures followed comply
with the dictates of Furman. Congress designed the extensive post-trial review
process within the military justice system? "to insure uniformity in sentenc-
ing."*” The initial level of post-trial review provides the convening authority
with the opportunity to commute the sentence to life in prison based on his or
her own interpretation of the facts.*” This provides strong evidence that the
individual defendant and the particulars of the crime receive ‘more than
adequate attention under the U.C.M.J. Moreover, if the facts receive insuffi-
cient consideration at the initial level, the unique aspects of a given case auto-
matically receive complete consideration in subsequent mandatory reviews.?”

In addition to crimes of war, the U.C.M.J. provides capital punishment
for five purely military crimes committed in the context of war.””® Three of
these offenses — desertion,”” assaulting or willfully disobeying a superior
commissioned officer,”®® and misbehavior of a sentinel®! — also constitute

272, See United States v. Matthews, 16 M.J. 354, 379 (C.M.A. 1983) (faulting capital
punishment procedures under U.C.M.J. at time). The C.M.A. found that capital punishment
procedures under the U.C.M.J. failed to reveal

whether they have made ‘an individualized determination on the basis of the char-
acter of the individual and the circumstances of the crime,” and whether they have
‘adequately differentiate[d] this case in an objective, evenhanded, and substantially
rational way’ from the other murder cases in which the death penalty was not
imposed.
Id. (quoting Zant v. Stephens, 406 U.S. 862, 879 (1983)); see also Spradling & Murphy, supra
note 181, at 419-20 (quoting Matthews, 16 M.J. at 379).

273. See supra note 196 and accompanying text (listing these elements).

274. See supra notes 231-34 and accompanying text (discussing review procedures).

275. Spradling & Murphy, supranote 181, at 422 & n.65 (quoting John J. Pavlick, Jr., The
Constitutionality of the U.C.M.J. Death Penalty Provisions, 97 MIL. L. REV. 81, 124 (1982)
(citing S. REP. NO. 486, at 28 (1949))).

276. Seeid. at 421 & n.59 (citing U.C.M.J. art. 60(c), 10 U.S.C. § 860(c) (1994)).

277. Seeid. at 421 & nn.59-61 (citing U.C.M.J. arts. 60(b)-(d), 10 U.S.C. § 860(b)-(d)).

278. See infra notes 279-83 and accompanying text (discussing military crimes).

279. U.CM.J. art. 85(c), 10 U.S.C. § 885(c).

280. U.C.M.J. art. 90, 10 U.S.C. § 890.

281. U.CM.JL art. 113,10 U.S.C. § 913.
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crimes of war and should receive the same treatment as the other crimes of
war discussed above.”? Ofthose purely military crimes deemed capital when
committed in the context of war, only premeditated murder and felony murder
are not also crimes of war.®® Presumably, the occurrence of premeditated
murder or felony murder within the context of war adds emphasis to the
presence of military necessity. Nevertheless, murder committed in a theater
of war bears a greater resemblance to the common-law crimes discussed above
than it does to crimes of war. Consequently, the applicability of Furman to
court-martial cases involving murder committed in a theater of war should
parallel that of its peacetime common-law counterpart.

V. Conclusion

Loving v. United States will undoubtedly draw the attention of adminis-
trative law professors.® The true ramifications of this decision, however,
may surprise those who consider its holding with respect to the delegation
doctrine to be the decision’s central significance. The alternative issues
presented by the Justices and discussed above contain a kernel of hope for
advocates on both sides of the controversy surrounding the death penalty.?®®
Loving all but challenged future litigants to raise these issues.®$ Once settled,
their impact may affect a variety of different contexts.

One area sure to be implicated is choice of forum. At a point in time
when even the American Bar Association can garner a tremendous amount of
support for a moratorium on the death penalty,”” headlines continue to read,
"Nation’s Execution Rate Increases Sharply."*® In fact, recent statistics from

282. See supra notes 272-77 and accompanying text (discussing applicability of Furman
to crimes of war).

283. See U.C.M.I. arts. 118(1), (4), 10 U.S.C. § 918 (1), (4) (1994) (prohibiting premedi-
tated and felony murder); Spradling & Murphy, supra note 181, at 420 &n.42 (including rape).
But see id. at 418 n.28 (explaining ramifications of Coker).

284. See supra Part 11 (discussing administrative law implications of Loving).

285. See Loving v. United States, 116 S. Ct. 1737, 1742 (1996) (noting failure of Govern-
ment to take issue with assumption that civilian capital punishment precedent applies in this
instance); id. at 1752 (Stevens, J., concurring) (reserving question of status of peacetime capital
prosecutions by military).

286. See id. at 1742 (pointing out blatant failure to raise alternate issues discussed in this
Note).

287. See Saundra Torry, ABA Endorses Moratorium on Capital Punishment, WASH.POST,
Feb. 4, 1997, at A4, available in 1997 WL 2249666 (discussing ABA decision). The vote, cast
on February 3, 1997, at the organization’s winter meeting, was 280 to 119. Id. This change in
the ABA’s policy with respect to capital punishment followed recent federal legislation
concerning habeas review and financial support for attorneys representing indigent defendants
facing capital sentences. Id.

288. Robert L. Jackson, Nation's Execution Rate Increases Sharply, L.A. TIMES, Dec. 5,
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the Justice Department indicate that from 1994 to 1995 the number of execu-
tions carried out nationally increased by more than eighty percent, from thirty-
one to fifty-six.?®® At the end of 1995, inmates awaiting execution on death
row numbered 420 in California, 404 in Texas, 362 in Florida, and 196 in
Pennsylvania.*®

Public doubts concerning the potential of violent offenders to reform
compound the impact of these statistics.! It follows that, given an option,
many prosecutors as well as the public they represent, would prefer to try
capital cases where the judgment will most likely result in the death penalty.
If courts-martial do not command jurisdiction over common-law capital
crimes committed during times of peace, then choice of forum becomes a
nonissue. If, however, courts-martial have jurisdiction under these circum-
stances, then applicability of Furman to the military becomes an important
factor in the choice of forum decision. Assuming Furman applies, those
seeking the death penalty may prefer to launch prosecutions in the civilian
system where death sentences are far more prevalent. If, however, the Su-
preme Court finds courts-martial exempt from "the byzantine rules . . .
imposed upon the States in their administration of the death penalty,"** then
the potential for modifications to the military system capable of facilitating
the imposition of capital punishment increases. This could make the military
context a more attractive forum for proponents of the death penalty.

Eventually, Loving may also hold implications for nonmilitary capital
defendants. The sentiments of certain members of the Supreme Court, Jus-
tices Scalia and Thomas in particular, fuel Loving’s potential for impact on
capital punishment generally. These Justices, above all of their colleagues,
tend to oppose decisions that would broaden the liberties of those accused of
crimes.??

During his confirmation testimony on the subject of limiting death
penalty appeals, Justice Thomas expressed "concern . . . that we do not put
ourselves in the position of adopting an approach that would in some way

1996, at A41, available in 1996 WL 12762646.

289. See id. (citing Justice Department statistics).

290. See id. (noting that "[IJegal experts said California has a disproportionately large
number of death row inmates because federal judges and the U.S. 9th Circuit Court of Appeals
in San Francisco have blocked or delayed many executions").

291. See id. (indicating fear of recidivism).

292. Loving v. United States, 116 S. Ct. 1737, 1753 n.* (1996) (Thomas, J., concurring).

293, See Christopher E. Smith, The Constitution and Criminal Punishment: The Emerging
Visions of Justices Scalia and Thomas, 43 DRAKEL. REV 593, 598 (1995) (observing that "even
when most of the other conservative Reagan and Bush appointees supported individuals’ claims
in criminal punishment cases, Justices Scalia and Thomas were likely to support the govern-
ment").
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curtail the rights of the criminal defendant."®* Nevertheless, between 1986
and 1993, Justice Thomas favored the Government over individual criminal
defendants more than ninety-four percent of the time in controversies sur-
rounding the Eighth Amendment, the death penalty, and collateral habeas
review.” Justice Scalia opposed criminal defendants in ninety percent of
such cases.?®® Justice Scalia envisions a system of capital punishment aimed
atretribution equivalent to the damage done, irrespective of moral responsibil-
ity considerations.?”’

While their perspectives may appear radical in light of the Court’s
current composition, relative youth favors Justices Thomas and Scalia.?®
Potentially, their impact on the nation’s death penalty policies — both direct
and indirect — will continue for some time.?® Relieving the military justice
system from the strictures of post-Furman procedural requirements could
serve as a testing ground for the position advocated by these conservative
justices. If administered successfully, an example of capital punishment
absent the requirements that followed Furman could provide Justices Scalia
and Thomas with ammunition in their fight to change the way that American
courts must administer the death penalty.

294. Joyce A. Baugh & Christopher E. Smith, Doubting Thomas: Confirmation Veracity
Meets Performance Reality, 19 SEATTLE U. L. REV. 455, 475 & n.90 (1996) (quoting Justice
Thomas, Nomination of Judge Clarence Thomas to be Associate Justice of the Supreme Court
of the United States: Hearings Before the Senate Comm. on the Judiciary, 102d Cong. 424
(1991)).

295. See Smith, supra note 293, at 596 (reporting percentage for all justices serving on
Supreme Court between 1986 and 1993); see also Baugh & Smith, supra note 294, at 475-76

(describing Justice Thomas as "less concerned than other Justices about the constitutional rights
of criminal defendants").

296. See Smith, supra note 293, at 596 (reporting percentage for all justices serving on
Supreme Court between 1986 and 1993).

297. See Steven G. Gey, Justice Scalia’s Death Penalty, 20 FLA. ST. U. L. REV. 67, 68
(1992) (interpreting Justice Scalia’s argument in Boothv. Maryland, 482 U.S. 496 (1987)). Gey
went so far as to assert that "[i]n Justice Scalia’s world, there are few impediments to swift
implementation of death sentences." Id. at 131.

298. See Smith, supra note 293, at 596 (noting relative youth of Justices Thomas and
Scalia). Justice Thomas is 46 years old and Justice Scalia is 58 years old. Id.

299. See id. at 596, 610 (discussing potential impact of tenure of Justices Scalia and
Thomas); see also Gey, supra note 297, at 131 (predicting that, "[i]n a very short time, Justice
Scalia’s death penalty may become the Court’s death penalty").



