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illegally, and to require him to appear before the DC to show
why he should not be held in contempt.

Both the non-treaty fishermen and the State sought
review of the DC's orders. The CA 9 consolidated the appeals,

and upheld the orders entered by the DC, in the Washington

Fishery case.

(¢) Facts in the 1978 Enforcement Order. In June
1978 the DC issued an order to govern fishing rights during the
1978 and subsequent fishing seasons. According to the SG, that
order is in all material respects identical to the 1977 order

at issue in the Washington Fishery case. A notice of appeal

from the 1978 Enforcement Order has been filed and the matter
is pending in the CA 9,

(d) Facts in the International Fishery Case. In the

Treaty Case, the State argued that the Convention of May 26,

1930, between the United States and Canada abolished Indian
treaty fishing rights with respect to Fraser River salmon. The
Convention provides for an equal division of the catch of
Fraser River salmon between Canadian and American fishermen and
establishes the International Pacific Salmon Fisheries Comm'n
(IPSFC) to implement the agreement. The IPSFC proposes
regulations each year to govern fishing in the Fraser River,
effective on approval of each nation.

The United States argued that the Convention was not

intended to affect the allocation of United States fishing




rights between Indians and non-treaty fishermen. The CA 9
agreed, but also concluded that all fishermen were bound by
IPSFC regulations. When the United States was unsﬁccessful in
securing alteration of the IPSFC regulations to allow a special
treaty fishery, it withdrew its approval of a portion of the
1975 regulations of the IPFSC. The DC then ordered the State,
which had incorporated the IPSFC regulations into its own laws,
to alter its regulations to permit a special treaty fishery on
the Fraser River.

The State appealed, and the CA 9 dismissed the case as

moot in the International Fishery decision.

3. Decisions Below: (a) Washington Fishery Case.

The CA 9 began by reaffirming the construction given by it and

the DC to the fishing rights clause in the Treaty Case. There

the treaty provision securing to the Indians "[tlhe right of
taking fish, at all usual and accustomed grounds and stations
ese in common with all citizens of the Territory" was
interpreted to interdict State regulation of Indian fishing
that would reduce the Indians' take below fifty percent of the
annual harvest. The only exception is State conservation
regulations essential to the preservation of a particular run.
The CA 9 held that the different treatment of Indians
and non-Indians in the DC order is not an Equal Protection
violation. In reaching its conclusion on this point, the CA 9

pointed to the quasi-sovereign status of the Indians under




their treaties with the United States, reasoning that the
distinction drawn is a political and not a racial one.

The CA 9, noting the inability of the State to
regulate the fisheries in a manner assuring the Indians their
treaty rights, approved the 1977 regulation of the fisheries by
the DC. It found that the DC regulations aimed at providing
non-treaty fishermen with 55 percent of the total opportunity
at the available harvest, and treaty fishermen 45 percent, and
that this allocation was consistent with the treaties. It
found the DC's regulations reasonably suited to assure that the
Indians' share of the harvest would make it past the non-treaty
fishermen and up the runs to the treaty fisheries.

The CA 9 upheld the DC's orders that were directed at
fishermen and fishing associations not parties to the

Washington Fishery case. It reasoned that in litigation over

the allocation of a natural resource held by the State in trust
for its people, citizens of the State are in privity with the
State. Fishing rights are State-created, and any right of
private appropriation is derivative from State power and
control. As authority, the CA 9 cited water law cases in which
States litigate their rights to water, and appropriators under
the States' laws are bound by those decisions without being
parties.

Judge Kennedy, concurring, recognized that the Treaty

Case made the "even apportionment" construction of the fishing




rights clause manadatory for the panel in the Washington

Fishery case. But he also stated that "it has not been clearly
demonstrated that the rule of fifty percent apportionment is a
necessary and proper implementation of those treaty rights."
Judge Wallace joined Judge Kennedy's concurrence.

(b) The 1978 Enforcement Order. The 1978 Enforcement
Order continues the DC's regulation of the fisheries. Review
is sought prior to CA 9 review.

(c) International Fishery Case. The CA 9 dismissed

this case as moot. The 1975 IPSFC regqulations, the subject of
the DC's order to the State, had been superseded by the time
the CA 9 decided the appeal. Further, the United States has
removed treaty fishermen from IPSFC jurisdiction and now
regulates treaty fishing itself. Therefore, the CA 9
concluded, there is little chance that the challenged orders of
the DC will be repeated.

4. Contentions: The State argues that the CA 9's

basic construction of the fishing rights clause, in the

Washington Fishery case, to require a fifty-fifty allocation is

erroneous, especially where the fishery is open and available
to all fishermen. The State relies on the decision in

Department of Game v. Puyallup Tribe (Puyallup II), 414 U.S. 44

(1973), to indicate this Court's rejection of a specific
allocation based on the treaty, though the Court there only

indicated that it would not announce an allocation formula but




would leave such a factual issue to the lower courts. The
State stresses the misgivings of Judges Kennedy and Wallace,
and emphasizes that because certiorari was denied in the Treaty
Case, this Court has never passed on the merits of the treaty
construction issue.

The State contends that the CA 9 has reached
conclusions about the construction of the treaty and about the
equal protection question that are in conflict with the
decisions of the Washington Supreme Court at issue in No. 77-
983. The State also contents that this Court's previous
decisions have endorsed non-discriminatory regulation of
fishing, directed at necessary conservation, as consistent with
treaty rights, and that its regulation never went beyond
conservation.

Regarding the International Fishery case, the State

argues that the decision is not moot because the United States
is still pursuing the policy of allocating the Fraser River
harvest on a 50-50 basis between treaty and non-treaty
fishermen.

In addition to the points made by the State, the petrs

in No. 78-139 contend that the DC's orders in the Washington

Fishery case and the 1978 Enforcement Order are significantly

different from the orders at issue in the earlier Treaty Case.

While the earlier order restrained the State from interfering

with the opportunity of treaty fishermen to take up to 50













federal treaty and constitutional issues.

Even if there is little likelihood that the State will
assume the burden of enforcing the Indians' treaty rights,
however, review of the state court decisions in No. 77-983 in

conjunction with the Washington Fishery case still may be

important. The Washington Supreme Court held not only that the
State Department of Fisheries has no legal authority to enforce
other than conservation regulations, but also that the
Department has a statutory duty "to authorize the harvesting of
salmon not required for spawning" and that it "may restrict the
harvesting of salmon by the commercial fishermen only to the
extent that no surplus exists and that the restriction is
necessary to prevent the impairment of the supply of salmon".
The Washington court held that the Department may not "allocate
fish among competing claimants for purposes other than
conservation," and may not "allocate fish to treaty Indians or
to non-Indians." Any action by the Department that is
consistent with this declaration of duty will be inconsistent
with the interpretation of the fishing rights clause in the

Treaty Case and the Washington Fishery case. But the

Washington Supreme Court interpreted the fishing rights clause
differently from the federal courts, holding that it only

requires equal opportunity in the fisheries for all fishermen.
As a consequence, State officials are under a state statutory

duty to regulate in a manner inconsistent with federal law as

12.
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3. The SG also proposes that the two hours allotted for
argument of these cases be divided as follows:
30 minutes for Wash.
30 minutes for fishing associations
30 minutes for U.S.
30 minutes for Indians
This division recognizes the four distinct entities in these cases.

The present division would give the parties opposing United States wv.

Washington 90 minutes to argue, and those supporting the decision only

30 minutes. The Indians concur with this proposal.
The fishing associations recognize that the present allocation
of time may be "marginally disproportionate,”but think the SG's sugges-~ }
tion goes too far in the other direction. They suggest the following: ‘
40 minutes for Wash.
40 minutes for fishing associations
40 minutes for United States and Indians
This recognizes that the Indians and the United States, which sued
as their trustee, have identical interests. On the other hand, the ‘
state and the associations differ on whether the state has the author-
ity to enforce a preferential division of the catch in favor of the
Indians. Furthermore, the state has no interest at all in whether
the associations may be bound by the original federal proceedings, to
which they were not parties,on a theory of privity with the state;
in fact, the state consented to the issuance of federal orders running
directly against the associations.
Wash. is also submitting its views on an appropriate divisioﬂ

of argument time.




- 4 -

DISCUSSION: 1. The consolidation of these cases seems

*
desirable and is supported by all parties.—

2. The proposed briefing schedule is reasonable, and is
supported by all except Wash. If Wash.'s submission has not been
received before Conference, the Court might want to relist the motions
for next week. (The Clerk advises this wouid not upset his schedule,
although obviouslx the sooner the parties know about consolidation,
the better.)

3. Neither of the suggested divisions of argument seem
satisfactory. Essentially this is a dispute between the U.S. and Wash.,

the former representing the Indians and the latter its citizens. Thus,
the bulk of the time should go to the main parties, with some time
allowed for the Indians and the associations to present their special
views or issues. This view is reflected in the following schedule:

45 minutes for Wash.

15 minutes for the associations

45 minutes for the U.S.

15 minutes for the Indians
However, the Court might want to wait for Wash.'s views.

There is a reply from the fishing associations.

11/1/78 Richman
PJC

*/1f the Court does not consolidate, the SG alternatively
requests 15 minutes to argue as amicus in the state case, with no
additional time for the other side. The fishing associations agree
with this request; Wash.'s views are not known.

The Indians also move alternatively for 15 minutes to argue as
amicus in the state cases, with no additional time for the other side.
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Government advocated only "a way of access, free ingress and
egress to and from the fishina grounds." Brief for Appellant,

No. 180, O.T. 1904, p. 56.

This interpretation of Winans was unequﬂzocariy affirmed by

the Court a short time later in Seufert Bros. Co. v. United

States, 249 U.S. 194 (1919). At issue in that case was whether
Indians from the Yakima nation had the right under their treaty
to cross the Columbia River and fish from the south bank, which
admittedly had belonged to other tribes at the time of the
treaty. The Court viewed Seufert, a case unquestionably
involving only the right of access, to be squarely controlled by
its earlier decision in Winans. 249 U.S., at 198. Moreover,
the Court reaffirmed its view that the effect of the reservation
of common fishing rights to the Indians amounted to a servitude.
Ibid., at 199.]

5. Puyallup Tribe v. Washington Game Dept., 433 U.S. 165

(1977)(Puyallup III), is of little assistance in deciding the

issue in the present cases. The Court in that case decided only

that the regulations permitted in Puyallup I could be applied

against Indian fishing on the reservations, as well as off of

them.








































































































































needed for ceremonial and subsistence purposes. The latter portion,
I take it, small as it likely is, no one would quibble about. If the
tribe, or any Indian fisherman, claimed enough fish to feed the tribe,
free or for pay, such a claim would have priority, I suppose. But
this would seem to be a drop in the bucket and would very likely be
satisfied by merely a right of access and a right to fish commercially
in the accustomed places. Indeed, the argument against you seems
to be that whatever share the Indians are entitled to, given access,
license-free fishing, and an ability to fish, which many of them ob-
viously have, that share is no more than they are capable of taking
when they fish in the customary places but "'in common'" with non-
Indians who are also fishing there.

It should also be recalled that the tribal members may fish
in the customary spots in unlimited numbers, as long as there is the
required escapement. They also may {ish, if licensed, in areas other
than the treaty areas, including the ocean fisheries controlled by the
United States; and in these other areas they may not only take fish
that are destined for treaty fishing areas but also those fish (over
half of the case area salmon, you suggest) that will not enter any of
the customary Indian fishing locations.

As you can see, I am somewhat up in the air. However, if the
case is not to be reargued and I must choose between your draft and
Lewis' dissent, I would join in making your opinion an opinion for the
Court. Of course, if reargued I might still come out that way. My
first choice is to set the case for reargument, although I could under-
stand that a majority might well believe that we shall learn little more
than we do not already know. Even so, the issues might mature in
our own minds, given a little more time and thought.

Sincerely yours,

Ww
Mr. Justice Stevens

Copies to the Conference

cmc
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WASHINGTON ». FISHING VESSEL ASSN. 1

or to their needs, whichever was less.  The Department of
Fisheries agreed that the Indians were entitled to “a fair and
equitable share” stated in terms of a percentage of the har-
vestable salmon in the area; ultimately it proposed a share
of “onc-third.” _

Ounly the Game Department thought the treaties provided
no assurance to the Indians that they could take some portion
of each run of fish. That ageney instead argued that the
treaties gave the Indians no fishing rights not enjoyed by non-
treaty fishermen except the two rights previously recognized
by decisions of this Court—the right of access over private
lands to their usual and accustomed fishing grounds, see
Seufert Bros. Co. v. United States, 249 U. S. 194, United
States v. Winans, 198 U, S. 371, and an exemption from the
payment of license fees. See Tulee v, Washington, 315 U, S,
‘681.

The District Court agreed with the parties who advocated
an allocation to the Indians, and it essentially agreed with the
United States as to what that allocation should be. It held
that the Indians are entitled to a 45% to 509% share of the
harvestable fish that will at some point pass through recog-

nized tribal fishing grounds in the case area’ =i :
QELE Lplf af sbha uumh‘zunnnm el 1y tha cacn _orog Aoyt }\ncz
gy : e K 2 The

share was to be calculated on a river-by-river, run-by-run
basis, subjeet to certain adjustments,  Fish caught by Indiang
for ceremonial and subsistence purposes as well as fish caught
within a reservation were excluded from the caleulation of
the tribes’ share. In addition, in order to compensate for
fish caught outside of the case area, i e., beyond the State’s

portion of the Puget Sound watershed, the watersheds of the Olyvmpic
Peninsula north of the Gravs Harbor watershed, and the offshore waters
adjacent to those areax.” 384 F. Supp., at 328,

18 Noreover, fish caught by individual Indians at off-reservation loea-
tions that are not “usual and accustomed” sites, was freated as if it had
been caught by nontreaty fishermen. 354 I, Supp,, at 410.

- //-




77-983, 78-119 and 78-139 - Washington v. Fishing Vessel Assn.

Insert

15A/The Solicitor General estimates that over half of the
anadromous fish in the case area do not pass through such
grounds and are exempt from the ordevr. Brief for the United
States, at 72-73. This estimate is consistent with the State's
figures on the number of salmon caught in 1977, see JA 635-639,
which indicate that the Indians caught only about 18% of the
fish taken in the case area that year. Of course, the Tndians
claim that they were prevented from catching as many fish that
year as they were entitled to under the District Court's order
because of interference by non-Indian fishermen, but even if
the 18% figure were increased by the amount of fish the Indians
claim they should have caught, see Brief of Respondent Indian
Tribes, at 72, n. 273, the Indians' take would only amount to
about 20% of the total number of fish taken in the case area.
The State and the commercial fishing associations do not
directly dispute either the Solicitor General's estimate or the
Indians' representations concerning the number of fish they
should have caught under the Digtrict Court's order.
Nonetheless, they do repeatedly refer to the NDistrict Court's
order as awarding half or more of the fish taken in the case
area to the Indians. Accordingly, a factua! dispute exists on
the question of what percentage of the fish in the case area
actually pass through Indian fishing areas and are therefore
subject to the District Court's allocations and, in the absence
of any relevant findings by the courts be‘ow, we are unable to
express any view on the matter.

/4 -
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20 WASHINGTON ». FISHING VESSEL ASSN.

/UAA‘“W Tndiansy livelihood needs would be met.  Arizona v. Califor-
—_— na, supra, 373 U. S, at 600; Winters, supra. Sce Winans,
supra, 198 U. S., at 384. This is preciscly what the District

Court did here, except that it realized that some ceiling should

he placed on the Indians' apportionment to prevent their

needs from exhausting the entire resource and thereby frus-

trating the treaty right of “all other citizens of the territory.”

Thus, it first concluded that at the time the treaties were

signed, the Indians, who comprised three-fourths of the terri-

torial population, depended heavily on anadromous fish as a

source of food, commerce, and cultural cohesion.  Indeed, it

found that the non-Indian population depended on Indians to
cateh the fish that the former consumed.  See pp. 4-9, and n.
8, supra. Only then did it determine that the Indian's pres-
ent-day subsistence and commercial needs should be met, sub-
ject, of course, to the 50% ceiling.®* 384 F. Supp., at 342—
q7 343, |
Tt must be remembered, however, that the 50% figure imposes
a maximum but not a minimum allocation. As in Arizona v.
California and its predecessor cases, the central principle
here must be that Indian treaty rights to a natural resource
that once was thoroughly and exclusively exploited by the
Indians secures so much as, but not more than, is necessarv to
provide the Indians with a livelihood--that is to say, a
moderate living. Accordingly, while the maximum possible
allocation to the Tndians is fixed at 50%,26/ the minimum is
not; the latter will, upon proper submissions to the District
Court, be modified in response to changing circumstances. 1If,
for example, a tribe should dwindle to just a few menmbers, or
if it should find other sources of support that Tead it to
abandon its fisheries, a 45 or 50% allocation of an entire run
that passes through its customary fishing grounds would be
manifestly inappropriate because the 7ivetlihood of the tribe
under those circumstances cou’d not reasonably require an
allotment of large numbers of fish.

'3":/ “The Togic of the District Court’s 50% ceiling is also mani-
fest. For an cqual division—-especially between parties who
presumptively treated with cach other as equals—is suggested,
if not necessarily dictated, by the word “common” as it ap-
pears in the treaties.  Since the days of Solomon, such a divi-
sion has been accepted as a fair apportionment of a common
asset, and Anglo-American common Jaw has presumed that
division when, as here, no other pereentage is suggested by
the language of the agreement or the surrounding ecircum-
stances. E. g., 2 American Law of Property § 6.5, at 19 (A.

Conit &
o (emtd)
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Casner ed. 1952); 2. Hopkins, Handbook on the Law of Real
Property § 200, at 336 (18906).

Although the District Court’s exercise of its discretion, as
slightly modified by the Court of Appeals, see n. 17, supra,
is in most respeets unobjectionable, I am not satisfied that
all of the adjustiments it made to its division are consistent
with the preceding analysis.

The District Court determined that the fish taken by the
Indians on their reservations should not be counted against
their share. 1t based this determination on the fact that In-
dians have the exclusive right under the treaties to fish on
their reservations. But this fact scems to me to have no
greater significance than the fuet that some nontreaty fisher-
men may have exclusive access to fishing sites that are not
“usual and accustomed” places. Shares in the fish runs
should not be affected by the place where the fish are taken.
Cf. Puyallup 111, 433 U, 8., at 173-177.*" T thercfore dis-
agrec with the District Court’s exclusion of the Indians’ on-
reservation catch from their portion of the runs®

This same rationale, however, validates the Court-of-
Appeals-modified equitable adjustment for fish caught out-
side the jurisdiction of the State by nontreaty fishermen from

27 This Court’s decis'on in Puyallup 111, which approved state regula-
tion of on-reservation fishing m the interest of conservation, was issued
after the District Court excluded the Indians' on-reservation take and the
Court of Appeals affirmed. Sce 520 F. 2d, at 690. There is substantial
doubt in my mind that those courts would have decided the question as
they did had Puyallup I1I been on the books.

26 A like reasoning requires the fish tuken by treaty fishermen off of
the reservations and at locations other than “usual and accustomed” sites,
see n. 16, supra, o be counted as part of the Indians share. Of course,
the District Court, in its dizeretion, may determine that so few fish fit into
this, or any other, eategory (e. g., “take-home” fixh caught by non-treaty
commercial fishermen for personal u=e) that accounting for them individ-
nally is unnecessary, and that an estimated figure may be relied on in
making the annual computation.  Indeed, if the amount is truly de
minimis, no accounting at all may be required.

-‘,?7.
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the State of Washington,  Sce n. 17, supra, and accompanying
text. So long as they take fish from identifiable runs that |
are destined for traditional tribal fishing grounds, such persons |
may not rely on the location of their take to justify excluding ’
it from thewr ghare.  Although it is true that the fish involved i
are caught in waters subject to the jurisdiction of the United
States, rather than of the State, see 16 UL S CL % 1811-1812, i
the persotis catching them are nonetheless “citizens of the /
territory” and as such the beneficiaries of the Indians’ recip-
rocal grant of land in the treaties as well ag the person’s ex- !
pressly named in the treaties as sharing fishing rights with the
Indians. Accordingly. they may justifiably be treated differ-
ently from nontreaty fishermen who are not citizens of
Washington. The statutory provisions just cited are there-
fore important in this context only beeause they clearly place
a responsibility on the United States, rather than the State, to
police the take of fich in the relevant waters by Washington
citizens insofar as is necessary to assure compliance with the
treaties.

On the other hand, as long as there are enough fish to satisfy
the Indians’ ceremonial and subsistence needs, I sce no justifi-
cation for the District Court’s exelusion {rom the treaty share
of fish caught for these purposes. We need not now decide
whether priority for sueh uscs would be required in a period
of short supply in order to carry out the purposes of the
treaty. Sce 384 F. Supp., at 343. For present purposes, I
would merely hold that the total catch—rather than the
commereial catch—is the measure of each party’s right.

20 The Government suggests that the Distriet Court's exclusion of the
“take-home” catch of nontreaty fishermen from the nontreaty share
makes up for any losses to those fishermen occasioned by the exclusion
of the Indians’ ceremontal and subsistence take. I see nothing in the
District Court’s findings to verify this allegation, see 384 F. Supp., at 343,
athough the District Court may wish to address the issue in this light on
remand.

Although there is some discussion in the bricfs concerning whether the

Accordingly, any fish (1) taken in Washington waters or in
United States waters off the coast of Washington and (?2) taken
from runs of fish that pass through the Indians' usual and
accustomed fishing grounds and (3) taken by either members of
the Indian tribes that are parties to this litigation, on the
one hand, or by non-Indian citizens of washington, on the other
hand, shall count against that party's respective share of the
fish. : )

- AP -
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