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Will the Supreme Court Rein in “Excessive Fines”
and Forfeitures? Don’t Rely on Timbs v. Indiana

I. Introduction

The U.S. Supreme Court’s decision in Timbs v. Indiana’
buoyed the hopes of those who saw it as a powerful signal to
states and municipalities to rein in excessive fines and
forfeitures. One commentator deemed it “a blow to state
and local governments, for whom fines and forfeitures have
become an important source of funds.”” That may have
been an overstatement. The Court seems disinclined to fill
the term proportionality with robust meaning or wrestle
with Eighth Amendment challenges to fines and fees.
Those steps would be required for the Excessive Fines
Clause to function as an effective backstop against revenue-
raising and increasingly abusive local and state practices. In
the end, state courts and state legislative changes may be
more likely to address effectively the essential question of
what is excessive and to restrain criminal justice actors from
imposing ever heavier financial burdens on those caught up
in the system.

This article first sets out the Supreme Court’s decision
in Timbs in light of the incorporation debate and prior case
law in the area. Next it turns to the underlying but unad-
dressed contours of the term excessive in the context of fines
and forfeitures. The article then provides a broader look at
forfeiture, including the interplay between state and federal
law enforcement in the area. Both sides rely on forfeited
funds to support current law enforcement practices.
Finally, the article addresses state and local fines and fees,
which will also now be subject to Eighth Amendment
analysis. The Court, however, rejected the first opportunity
to take a challenge. At least for now, litigants may be more
successful in reining in abusive fines and forfeitures in
state legislatures and state courts.

Il. Timbs v. Indiana: The Decision and Its Background
In contrast to the acrimony surrounding some of the
Supreme Court decisions during the last Term, Timbs v.
Indiana provided a respite. The Court held unanimously
that the Eighth Amendment’s Excessive Fines Clause
applies to the states as well as the federal government. The
majority deemed it incorporated under the Fourteenth
Amendment.

The outcome of the case never seemed in doubt.
During oral argument, Justice Gorsuch invited Indiana’s
lawyer to concede the incorporation question at the outset.
“And here we are in 2018 . . . still litigating incorporation

of the Bill of Rights. Really? Come on, General.” The
Court’s decision moved the Eighth Amendment from the
partial into the full incorporation category. Now every part
applies to the states, too.

Tyson Timbs was a self-declared “junkie” and a minor
drug dealer in rural Indiana.* He pled guilty in state court
to one count of dealing in controlled substances and theft.
His six-year sentence for the Class B drug felony was sus-
pended for five years, with one year to be served in home
confinement. In addition, Timbs agreed to pay various fines
and fees, for a total of $1203. The court did not impose any
additional fine, which would have been permitted up to the
statutory maximum of $10,000.

Timbs’s appeal pertained to Indiana’s seizure of
his 2012 Land Rover LR2, which he had bought for
$42,058.30 with the proceeds from his father’s life
insurance. He used the car to transport heroin for per-
sonal use and for two small controlled buys within Indi-
ana. The car was seized about five months after he
purchased it. Even though this was technically a civil in
rem forfeiture against the property, every court that heard
the case considered it clearly punitive.’

The state trial and intermediate appellate courts both
considered the federal Excessive Fines Clause applicable
and found the forfeiture extreme. The courts compared the
maximum fine for any Class B felony—$10,000—to the
amount seized and held the amount of forfeiture “excessive
and... grossly disproportional to the gravity of the Defen-
dant’s offense.”®

At the state supreme court level, Timbs did not fare so
well. The Indiana Supreme Court summarily noted that the
U.S. Supreme Court had not incorporated the Excessive
Fines Clause, even though Indiana’s lower courts had
applied it. It would not constrain state law development in
that manner but rather await such a ruling by the U.S.
Supreme Court. The state supreme court was therefore left
to determine whether this forfeiture was permissible under
Indiana law. The court focused on Timbs’s testimony that
he had used the car multiple times to transport heroin,
which rendered the car an instrumentality in the commis-
sion of a serious offense. State law enumerated crime tools
in the forfeiture statute, and the court declined to find the
value of the car disproportionate.

The U.S. Supreme Court granted certiorari solely on the
question of incorporation. All justices agreed that the
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Excessive Fines Clause is incorporated because it is “both
‘fundamental to our scheme of ordered liberty’ and ‘deeply
rooted in this Nation’s history and tradition.”””

The Clause previously had been interpreted to encom-
pass punitive forfeitures. The term fine, as the Supreme
Court noted in United States v. Bajakajian, “mean(s] a pay-
ment to a sovereign as punishment for some offense.”® The
payment does not have to be officially declared a fine and
can be in cash or in kind. In Austin v. United States the
Court held forfeiture to fall under the Eighth Amendment
as long as it was even partially punitive.®

Despite unanimity on the outcome of the case, Justice
Thomas penned a concurrence in the judgment. He reit-
erated his position that the Fourteenth Amendment’s Due
Process Clause is not a suitable vehicle for incorporation.'®
Instead he would have held the Excessive Fines Clause to
apply to the states under the Fourteenth Amendment’s
Privileges and Immunities Clause. In his concurrence,
Justice Gorsuch indicated that he may agree with that
approach, though in his view the specific vehicle for
incorporation did not have any bearing on the outcome in
this case, allowing him to join the majority opinion.

Justice Thomas’s reliance on the Privileges and Immu-
nities Clause has been heralded as a new era for the
Clause.”™ Some legal historians, however, have challenged
the Justice’s analysis.'* Others have indicated concerns
about the stability of the law and unforeseen interpretative
challenges should his approach become preeminent.”

Stare decisis may bind most members of the Court to
consider the Due Process Clause the appropriate vehicle for
incorporation. Changing the relevant approach, after all,
may unsettle broad areas of constitutional interpretation.

The difference in the scope of the two clauses became an
issue during oral argument when Justice Ginsburg high-
lighted it. While the Privileges and Immunities Clause
includes only “citizens,” the Due Process Clause speaks of
“residents.” For Tyson Timbs that difference would not
have mattered, but for millions of noncitizen immigrants it
may. After all, should we assume that states could forfeit
the property of permanent residents and other noncitizens
without any protection available to them under the U.S.
Constitution?

Unanimity on incorporation camouflaged broader dis-
agreements on issues the Court did not have to resolve in
Timbs in light of the limited question on which the writ of
certiorari had been granted.

1. “Excessive”
Much of the discussion during oral argument centered
around a matter not squarely before the Court: the defini-
tion of excessiveness. Justice Alito and the Chief Justice, for
example, asked about standards to determine what is
excessive, and compared the inquiry to that applicable to the
level of imprisonment considered “cruel and unusual”
under the Eighth Amendment.

The state appellate court analyzed whether this forfei-
ture was “excessive,” which under the U.S. Supreme
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Court’s Bajakajian holding requires a proportionality anal-
ysis to determine whether the amount forfeited stands in
“some relationship to the gravity of the offense.”'* In that
case the Court indicated that, as with the Cruel and
Unusual Punishment Clause, it would generally defer to
the legislature and acknowledged the imprecise contours of
proportionality analysis. Still, the Court found the forfeiture
in Bajakajian utterly disproportionate. The government had
moved to forfeit $357,144 for a violation of what the Court
called merely a reporting statute. The owners had gainfully
earned the money but failed to report its transport out of the
United States. The offense carried a maximum six-month
sentence and a $5000 fine under the Sentencing Guide-
lines in effect at the time.

The lower state courts similarly found the forfeiture of
Timbs’s Land Rover grossly disproportionate. Their analy-
sis focused on the discrepancy between the maximum
statutory fine and the value of the car. Even though the
appellate court was careful not to declare any forfeiture
above the maximum fine excessive, it deemed the fourfold
difference unacceptable. After all, Timbs had not used any
drug proceeds in the purchase of the vehicle. These courts
provide some guidance to proportionality analysis.

On the other hand, the dissenting appellate judge
highlighted the gravity of the offense and the use of the
vehicle in transporting heroin. The latter was also the
linchpin of the state supreme court’s decision, which relied
on a state statute allowing for the forfeiture of the instru-
mentality of a crime. Because of the role the car played in
the offense, that court failed to see its forfeiture as
disproportionate.

Even though incorporation now makes the federal con-
stitutional protection available in state courts, it is the con-
tent of excessive that will determine how much of
a protection the Clause can provide. After Bajakajian
a number of federal courts struck down forfeitures in light
of the Court’s rough proportionality requirement.”> Some
of these cases involved the same reporting statute at issue in
Bajakajian, though the amounts and the government’s
arguments differed.’ In another case, the government
moved for millions of dollars in forfeitures in a RICO
conspiracy prosecution based on a multistate gambling
operation. In a searching analysis, the district court ulti-
mately declared a number of these forfeitures dispropor-
tionate in light of the defendants’ involvement in the
operation and their culpability.”” In other forfeiture cases,
the court found no violation of the Eighth Amendment.'®
Yet the broad contours leave these assessments largely
within the purview of individual judges.

As the justices indicated in oral argument, the inter-
pretation of the Cruel and Unusual Punishment Clause
may set out some guidance with respect to the propor-
tionality analysis. Generally the Court has provided only the
most rudimentary protection against lengthy imprison-
ment. In a number of cases the Court deferred to the
assessment of state legislatures as to the gravity of an
offense or the impact prior convictions should have on the
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penalty level."® Only in the context of life-without-parole
sentences for juveniles has the Court delineated some
concrete limitations on the states.>®

It would be surprising if the Supreme Court policed
excessiveness of fines and forfeitures more narrowly and
more carefully than the deprivation of liberty. Yet the
Court indicated that greater watchfulness was required
when the state and municipalities derive resources from
a penalty rather than being required to pay for it, such as in
the case of imprisonment. Still, it is difficult to imagine
the Court creating a robust and detailed framework to
determine what excessive means for fines and forfeiture
without ultimately being forced to do the same in the
context of imprisonment.

State courts do not have to rely on the newly incorpo-
rated Excessive Fines Clause to develop their own vibrant
jurisprudence assessing disproportionate sentences. Many
had already applied the Clause, and state courts can take
recourse to their state constitutions, all of which include
a prohibition on excessive fines or a proportionality
condition.

On remand Indiana courts will determine (again)
whether the forfeiture of the Land Rover was excessive.
Even though the vehicle was used to transport drugs, its
forfeiture may still be excessive. Yet its use may remain an
important consideration in determining excessiveness. On
that issue the lower courts were split. The trial court rec-
ognized the reality of geography, deeming the vehicle’s role
as an instrumentality of crime secondary because Timbs,
himself a user, could gain access to drugs only by traveling
to a larger city. Whether the state supreme court accepts
that assessment remains to be seen.

In Bajakajian the Court held the forfeiture itself dis-
proportionate in light of the amount, the legality of the
underlying conduct that allowed the defendant to save the
money seized, and the severity of the violation. The Court
characterized the latter as “solely a reporting offense.”*
Less than a decade later, though, Congress declared the
violation a serious crime, presumably a potential precursor
of a terrorist offense.** Today, Bajakajian itself might come
out differently. Proportionality, as the Court defines it,
remains a crude tool to weigh the severity of a sentence, yet
it is subject to cultural, social, and legislative assessment of
the threat the conduct at issue poses.

Despite its practical limits, Timbs shone a light on for-
feiture, a practice that has increased in importance during
the War on Drugs and annually reaps billions for the federal
government and the states.

IV. Forfeiture

Despite its long history and origins in Roman and medieval
English law, in recent years civil forfeiture has attracted the
negative attention of criminal justice reformers and prop-
erty rights advocates. Originally civil forfeiture was
restricted to cases in which the court could not gain per-
sonal jurisdiction over the owner of the property who had
violated maritime laws.* That limitation no longer applies.
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In effect, civil forfeiture has increasingly become an eco-
nomic sanction, independent of any criminal conviction,
used to fund government services.

In the federal system, the practice started to take off in
the early 1990s after having been authorized for drug
offenses by the Comprehensive Drug Abuse Prevention
and Control Act of 1970.* Between 2000 and 2015,
deposits into federal forfeiture funds and net assets in those
funds skyrocketed.?> That growth occurred after the
Supreme Court announced that the Excessive Fines Clause
applies to civil forfeiture*® and that gross proportionality
provides a limit.>” After setting out the general standard,
the Supreme Court left its development to the lower courts.
Since then, the latter have struggled to create and imple-
ment a coherent framework.2®

A. Limits on Forfeitures Encounter Resistance
To respond to public concerns about forfeitures, Congress
enacted the Civil Asset Forfeiture Reform Act of 2000
(CAFRA), which effectively codified Bajakajian and estab-
lished a procedural structure for a determination of exces-
siveness in individual cases.*® The federal law stated that
the burden is on the claimant to establish that the forfeiture
was excessive. The court will be required to compare the
gravity of the underlying offense with the forfeiture and to
establish gross disproportionality by a preponderance. Only
if those requirements are met will the judge be able to
reduce or stop the forfeiture. Overall, despite some limita-
tions on civil forfeitures, CAFRA expanded the power of the
federal government to forfeit private property.>®

To gauge proportionality, federal and state courts have
frequently turned to the statutory fine limit, declaring for-
feitures within the fine limit proportionate. At the same
time, those outside the fine limit were not deemed auto-
matically disproportionate.®” The lower courts in Timbs, for
example, looked to the state statutory limit and found the
fourfold differential disproportionate.

In many cases, though, the courts do not reach the
excessiveness inquiry. Instead they focus on the language
in Justice Scalia’s concurrence in Austin. He deemed the
relevant inquiry to be whether “the relationship of the
property to the offense [wlas . . . close enough to render the
property, under traditional standards, ‘guilty’ and hence
forfeitable. . . . ”>* The dissenting judge on the intermediate
appellate court echoed that analysis in his focus on the role
of the vehicle in Timbs’s drug purchases and sales. Once
that connection was established, forfeiture in offenses
deemed to have a substantial negative impact seemed
almost a foregone conclusion. Despite the ostensible limi-
tation the Excessive Fines Clause provides on forfeitures, so
far it has proved an insufficient backstop on most federal
civil forfeitures.

It is unlikely to play a more robust role in the states
going forward. Most of the states permit civil forfeitures.’3
In a number of states, investigative reports have called into
question the legitimacy of forfeiture as a valid law-
enforcement tool.>* Some police forces appear to use it to
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procure resources rather than fight crime. They proceed
against property owners without sufficient proof of crimi-
nal conduct. Yet the property owners often lack the
resources to dispute a forfeiture.’> The procedural setup
creates a substantial burden to dispute a forfeiture. In the
forfeiture of cell phones or items of similar or lower price,
the cost of disputing the forfeiture can be substantially
higher than the replacement cost, which provides a disin-
centive to challenging the police action.3®

Most problematically, law enforcement agencies in
most states have a direct stake in forfeitures. They are
permitted to retain a substantial percentage of the pro-
ceeds from forfeitures, and in some cases all the pro-
ceeds.’” Those incentives may even change the emphasis
of police work. For example, police may become more
interested in seizing cash proceeds of drug exchanges
than in seizing the drugs themselves.

Because of the abuses documented in recent years,
numerous states have changed their laws.?® Some have
addressed the burden of proof and set up other procedural
protections for innocent owners. Yet the obstacles remain
high for the latter. Other states provide greater transparency
in the practice and have altered the incentives to law
enforcement to forfeit property. Despite the limitations
imposed in some states, federal forfeitures continue
unabated, allowing state law enforcement agencies to
circumvent state law restrictions.

B. The Federal Honey Pot: Equitable Sharing
Through federal-state joint task forces, state agencies share
regularly in federal forfeitures. The practice has become
well established and has expanded well beyond narcotics
investigations. Equitable sharing funds are available
through both the Treasury and the Department of Justice
Forfeiture Funds. The former is the repository of forfei-
tures conducted by law enforcement agencies within the
Treasury Department and those in the Department of
Homeland Security.

The federal government has defended the so-called
equitable sharing practice as a way to reimburse and
reward states for providing their resources in joint inves-
tigations. The amounts at stake have become so substan-
tial that it may be financially more attractive for state
agencies to support federal investigations than to focus on
local crime.?®

Recently, the states’ litigation against the federal gov-
ernment over border-wall funding highlighted the
importance of forfeiture funds to state law enforcement.#°
Atissue in the litigation was the Treasury Forfeiture Fund,
which pays $150-200 million annually to other federal,
state, and local law enforcement entities. In the complaint,
every state plaintiff detailed how much money its law
enforcement agencies had received from the Forfeiture
Fund to “supplement and enhance. .. . State appropriated
funding.”#' The amounts varied substantially between the
states and over time.

Equitable sharing has been styled a reimbursement to
the states for law-enforcement assistance. Perhaps for that
reason, the practice overall has found few critics. That is the
case even though equitable sharing payouts to state agen-
cies are closely connected to the restrictiveness of state
forfeiture laws. The more restrictive state law, the greater
the federal payout.**

One aspect of equitable sharing has been widely criti-
cized. So-called adoptive forfeiture came under attack dur-
ing the Obama administration. It allows state agencies to
ask the federal government to adopt state seizures and
forfeit them under federal law, with 80% of the proceeds
being returned to the seizing agency. These forfeitures do
not require any collaborative venture, though the alleged
underlying offense has to violate federal law.*

Attorney General Holder ended the practice in 2015
because it lends itself to substantial abuse.** Not surpris-
ingly, state law enforcement agencies, especially in states
that had abolished or restricted forfeitures, took advantage
of adoptive forfeitures, ostensibly to circumvent state laws.
Following the Attorney General’s decision, equitable
sharing fell.

In 2017 Attorney General Sessions permitted adoptive
forfeitures again, though with a set of restrictions.* Since
then, equitable sharing amounts have again gone up.4®
That trend may accelerate, given that state legislatures
around the country have limited civil forfeiture, with more
legislation pending. Even though the House of Represen-
tatives has passed a law abolishing equitable sharing,*” it is
unlikely to advance in the Senate.*®

C. The Corrosive Impact of Forfeitures on

Communities and Law Enforcement
Civil forfeitures fall disproportionately on minorities and
the poor. Anecdotal accounts and some in-depth studies
show troubling racial disparities, with more innocent
minority owners losing their property and being impacted
by excessive forfeitures. Yet the Supreme Court’s decision
in Timbs is unlikely to move the dial sufficiently, given that
property owners will challenge forfeitures only when the
cost of retrieval is lower than the value of the property.
Therefore, forfeiture cases will remain limited to expensive
items such as high-value vehicles and residences, substan-
tial amounts of cash, and other valuables. Proportionality
restrictions may be helpful in select individual cases but are
unlikely to curb the overall practice.

Despite claims that forfeitures are a necessary tool to
decrease crime and increase public safety, no study has ever
substantiated that assertion, and the Office of Inspector
General has challenged it.#® If forfeitures are ineffective as
a crime-fighting tool, they may become indefensible other
than as another revenue source.

After Timbs, some commentators speculated that the
Court may be willing to scrutinize other aspects of the
revenue-raising component of the criminal justice
system.
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V. Beyond Forfeiture: Fines and Fees

During the seventeenth century, the Stuart kings used large
fines “to raise revenue, harass their political foes, and
indefinitely detain those unable to pay.”° Subsequently the
prohibition on excessive fines was included in the English
Bill of Rights and replicated in the colonies. Ultimately it
found its way into the Bill of Rights.

Resembling the reign of the Stuarts, today fines and
forfeitures are being used to raise revenue. In the days of
old, they fell directly to the Crown. In many states and local
governments today, a large percentage of such payments
falls to the municipality that imposed the fine or the law
enforcement agency that seized the property.

While English courts often imposed these ruinous fines
on the king’s political enemies, today fines, fees, and for-
feitures mostly burden the politically unconnected. They
have become an important revenue tool, one that impacts
the poor disproportionately. In some jurisdictions, an
increasing array of fines and fees has effectively led to
recreating the debtor’s prison the Excessive Fines Clause
was designed to prevent.>'

Fines have a troubled history in this country. After the
Civil War, southern legislatures passed high fines for
crimes they deemed African Americans more likely to
commit, and courts were more likely to impose high fines
on African American defendants. Vagrancy statutes, in
particular, included high fines whose nonpayment would
lead the alleged offender straight back into forced labor
upon nonpayment.>* Today’s enforcement practices are
less extreme but equally troubling, a point Justice Ginsburg
noted in Timbs, citing the American Civil Liberties Union’s
amicus brief.

A. Will the Supreme Court Stop Debilitating Fines and

Fees?

The report by the Department of Justice Civil Rights Divi-
sion following the killing of Michael Brown in Ferguson,
Missouri, found that the riots following his death were in
part a response to long-simmering discontent over abuses
in the municipal administration and the local criminal
justice system that centered around exploitative fees and
fines used to fund city operations.>® The Department also
concluded that the practices used in Ferguson were not
restricted to the city but rather were widespread within the
area. Fines and related fees came due for violations of
municipal orders and for traffic violations, and for use of
the court system. Nonpayment could result in incarcera-
tion. In many parts of the country, states and municipalities
now impose usage fees for the criminal justice system, for
public defenders, for jail, for probation service, for drug
testing, for sealing applications, for prosecutions, and for
prison occupancy. It seems the sole limit is the creativity of
the local court system.>*

After Timbs, some court watchers questioned whether
the court would be willing to police excessive fees and fines.
All eyes were on the petition for a writ of certiorari in
Lovelace v. Illinois, which challenged the state’s 10% bond
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forfeiture fee, payable even upon an acquittal.” In Lovelace
that fee amounted to $35,000. Generally, this fee practice
has been upheld widely. In Illinois, state law caps the total
fee amount in Cook County to $3000 but does not provide
a similar limit for the rest of the state. Still, the Supreme

Court passed on the case.

Despite the hope of some commentators that Timbs
may lead to changes, broadscale reform based on that
decision is unlikely. First, smaller municipalities and
police departments feel—or are—stretched for funds.
Whether tax cuts have made it virtually impossible to
provide even basic services or whether a reallocation of
priority spending could address these funding shortages
differently remains an open question. Second, user fees
may be more protected from a challenge unless they
appear to camouflage (excessive) fines. Even challenges to
the proportionality of fines are relatively limited.5® Third,
the Supreme Court in Timbs did not hold the forfeiture
disproportionate. It merely ordered Indiana’s courts to
address that issue. It is likely that Indiana courts will
consider the severity of the offense and the vehicle’s role
in it, though both lower courts favored Timbs in their
initial rulings on excessiveness. Similarly, state legisla-
tures have broad discretion to assess fine levels, as do
judges in determining the fine to be imposed.

B. Ways Forward: Avenues for Fine and Fee Reforms
Still, there is substantial movement for reform. The
American Bar Association, for example, recently adopted
Guidelines on Fines and Fees limiting the amount payable
as well as the potential ramifications. In case of nonpay-
ment, individuals should never face incarceration, be
deprived of fundamental rights, or be punished dispro-
portionately, which includes loss of a driver’s license. Per-
haps even more importantly, fees should never exceed
a person’s ability to pay.”’ It may be time to reconsider the
European “day fine” model, in which the amount of the
daily fine is based on the individual’s income.’® Even for
those less concerned about the negative ramifications on
individuals, the impact of revenue-raising practices on
public safety should be disconcerting. Municipalities that
finance more of their operations through criminal justice
revenues have a higher percentage of violent crimes that
remain unsolved. The attention of law enforcement there
appears to be more on bringing in funds than on guaran-
teeing public safety.>®

VL. Conclusion

Even though some have declared Timbs a landmark case in
the jurisprudence surrounding the Excessive Fines Clause,
it is not, at least for now. Incorporation of the Clause has
been long overdue.

The Court reiterated the line of cases that define pro-
portionality but seems unlikely to bring to life a vibrant
proportionality analysis. State courts can set such limits but
did not need the Supreme Court’s guidance. They could
have, and some had, already declared themselves bound by
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the

federal Excessive Fines Clause, and all have a state

constitution to expound. Whether the legislatures are will-

ing
and

and able to provide effective limits to forfeitures, fines,
(equally urgently) fees remains to be seen.

Increasingly, civil forfeitures, excessive fines, and ram-

pan

t fees seem far removed from the goals of the criminal

justice system. They are ineffective as crime-fighting tools;
they distort law-enforcement priorities; they raise revenue
on the backs of those with the least resources; they are an

ongoing reminder of the unequal enforcement of the laws.

It will take more than a Supreme Court decision to chal-
lenge these systemic problems.
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