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control and conflict check systems to avoid and detect problems. As
compared to most of their clients and other third parties, firm members'
superior knowledge of procedural and substantive law, coupled with their
access to information, enables them to prevent malpractice more efficiently
than clients. Although some sophisticated clients may be able to monitor
their attorneys, most clients must choose attorneys before they render
services, and "most clients are not repeat players."158

Firm partners stand to benefit from activities of other firm members
and agents. This justifies the imposition of vicarious liability on principals
because principals benefit through their agents' acts and should bear, jointly
and severally with agents, the liability created by agents' misdeeds.159 On
the other hand, a limited liability rule allows firm principals to avoid costs
associated with acts or omissions of other firm actors by allowing the firm
principals to externalize the costs of doing business. If the assets of indi-
vidual tortfeasors and firm assets do not cover the amount of tort claims,
the firm principals shift the cost of doing business to clients and other tort
victims."6 In this sense, tort liability can be viewed as a "cost of the enter-

158. ABEL, supra note 143, at 154 (describing market failure). Abel states: "The only
clients who can effectively police the quality of representation they receive are large
corporations, which increasingly are using in-house counsel to supervise the quality and cost
of services rendered by law firms." Id. at 152. Some sophisticated clients such as clients
represented by corporate counsel might only retain firms who maintain certain levels of
insurance. Less sophisticated clients who do not understand the limited liability structure
of firms will continue to rely on firm reputation. "It is also foolish to believe that the
majority of clients will understand what the designation at the end of the law firm name
means in practice." Dzienkowski, supra note 155, at 985, n.82 (suggesting that state law
require that limited liability firms disclose effect of liability shield on clients' ability to sue
firm principals). In June 1996, I studied business people's perceptions of law firms and law
practice by surveying members of the Austin, Texas Chamber of Commerce. Of the sixty
respondents, 91.27% (fifty-five persons) did not understand the effect of law firms practic-
ing as LLPs or LLCs (study results on file with Washington and Lee Law Review). Business
people who are members of a Chamber of Commerce are presumably more sophisticated
consumers of legal services than members of the general population. This study indicates
that unsophisticated consumers of legal services may continue to rely on firm reputation
because they do not understand the effect of attorneys' practicing in limited liability firms.

159. See DeMott, supra note 91, at 119 (referring to "benefit principle" as one justifica-
tion for imposing vicarious liability on principal for misdeeds of another partner).

160. In some situations, such as cases involving attorney theft or misappropriation of
client funds, the amount of the loss might be shifted to a bar-administered client security
fund., Most client security fund programs restrict the amount of recovery and the conditions
for recovery. In discussing the limitations of such bar-administered programs, Professor
Charles W. Wolfram explains: "Elaborate proof requirements are typically imposed, and all
funds limit, some quite severely, the size of individual claims and the cumulative claims
against any one lawyer that will be compensated." WOLFRAM, supra note 39, § 4.8, at 183.
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prise that limited liability transforms into an externality borne by persons
not associated with it."16' With externalization, "[1]iability that is avoided
does not disappear into a black hole; it falls onto another person."162 In the
case of limited liability law firms, liability falls on the shoulders of tort
victims when firm and tortfeasor assets do not satisfy tort claims. There-
fore, limited liability allows firms to shift to others some of the costs of
economic activity, resulting in economic inefficiency and offending one's
sense of fairness.163

Limited liability creates a moral hazard in allowing participants in
limited liability firms to reap the benefits of risky activities and not bear all
of the costs.1" For example, law firm partners may recruit a rainmaker
who generates risky securities work with millions of dollars of fees for the
firm. Depending on the compensation system the firm uses, firm partners
will share to some degree in the revenue the rainmaker generates. At the
same time, the members of a limited liability firm do not expect to be
personally liable for any claims made in connection with the risky securities
work. Moreover, firm members may intentionally avoid any monitoring
or involvement with the securities attorney, fearing that any connection to
the work will destroy their limited liability shield. Thus, limited liability
encourages excessive risk taking and offsets the economic incentive for
parties to prevent harm to others." As explained below, this results in a
shifting of costs to tort creditors when the assets of the firm and the tortfea-
sor do not satisfy creditors' claims."

161. Phillip I. Blumberg, LimitedLiability and Corporate Groups, 11 J. CORP. L. 573,
616 (1986).

162. Thompson, supra note 146, at 2.
163. See William A. Klein & Eric M. Zolt, Business Form, Limited Liability, and Tax

Regimes: Lurching Toward a Coherent Outcome?, 66 U. COLO. L. REv. 1001, 1036 (1995)
(noting that some commentators have defended limited liability by asserting that limited
liability's economic benefits, including encouraging economic investment and growth, out-
weigh its adverse effects). Such justification for limited liability does not apply to limited
liability law firms.

164. See Frank H. Easterbrook & Daniel R. Fischel, Limited Liability and the Corpora-
tion, 52 U. C-. L. REv. 89, 103-04 (1985) (explaining that critics of limited liability focus
on moral hazard in advocating substantial modification of limited liability doctrine).

165. See David W. Leebron, Limited Liability, Tort Victims, and Creditors, 91 CoLuM.
L. REV. 1565, 1586 (1991).

166. For an LLC proponent's response to the general externalization problem, see Larry
E. Ribstein, The Deregulation of Limited Liability and the Death of Partnership, 70 WASH.
U. L.Q. 417, 438-50 (1992).
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This shifting of liability presents a real risk because of the capitaliza-
tion of law firms. 67 Law firms, large and small alike, tend to be thinly
capitalized compared to the amount of firm revenues.' 68 Apart from the
amount of malpractice insurance that firms maintain and the amount of
accounts receivable, law firms normally do not hold significant assets
subject to execution following a judgment. Contract creditors such as
lenders often require a security interest in the accounts receivable and hard
assets.169 In addition, creditors and other sophisticated persons who
contract with limited liability law firms and professional corporations
commonly require that firm members sign personal guarantees. When
faced with tort liability for only some members and contract liability
guaranteed by all members, firm members will probably give priority
to paying the contract creditor. 7 This leaves a tort victim holding a
judgment against a law firm and individual tortfeasors.' 7' To the extent
that the nontortfeasing members made contributions to the firm, they fund
firm liabilities. Members can reduce their expense for tort damages by
minimizing their investment in the firm. In this sense, limited liability

167. An analysis of the impact of a limited liability rule must consider the particular
nature of law firms as a service industry and the capitalization of law firms.

168. See Frederick W. Lambert, An Academic Vt to the Modern Law Firm: Consider-
ing a Theory of Promotion-Driven Growth, 90 MICH. L. REv. 1719, 1728 (1992) ("The law
firm exists as a very thinly capitalized entity that typically renders services for cash that is
due upon presentation of a statement. It distributes profits periodically and generally does
not retain significant earnings. It might accurately be described as a conduit for cash.")
(reviewing MARC GALANTER & THOMAS PALAY, TOURNAMENT OF LAWYERS: THE TRANS-
FORMATION OF THE BIG LAW FiRM (1991)). One commentator predicts that the capitaliza-
tion level of firms will decrease as firms will require less working capital and less long-term
capital. Howard L. Mudrick, Rethinking Capitalization in the 1990s, TEx. LAW., Nov. 9,
1992, at 28, available in LEXIS, News Library, TXLAWR File.

169. Leebron, supra note 165, at 1637 ("Secured creditors who have obtained a valid
lien under state law have priority over unsecured creditors, including tort victims, up to
their security.").

170. Even in the absence of personal guarantees, the same results can occur in states
in which the statutory liability shield only covers malpractice-type claims, rather than all
claims. These statutes give "partners an incentive to protect their own wealth by paying
contract claims first out of partnership assets,jeaving nothing for the tort-type creditors."
BROMBERG & RInsTEIN, supra note 31, § 3.03, at 83. For an analysis for the "opportunistic
conduct" by classes of partners with different financial exposure, see supra notes 95-98 and
accompanying text. For a discussion of the fiduciary duty questions raised by the use of
firm assets and distributions to firm attorneys, see Deborah A. DeMott, Fiduciary Preludes:
Likely Issuesfor LLCs, 66 U. COLO. L. REv. 1043, 1046-49 (1995).

171. See Burke, supra note 22, at 34 (suggesting that limited liability rule in LLCs may
leave "less powerful" voluntary creditors, such as employees and suppliers, in same position
as involuntary tort creditors).
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actually creates incentives to do business through thinly capitalized
firms. 1

72

Debt financing and the possibility of bankruptcy exacerbate the
"perverse incentives" to externalize costs. 73 When faced with a large
judgment, firm members could vote to dissolve the firm. In bankruptcy,
secured creditors would enjoy absolute priority over tort victims.' 7 4 Thus,
a higher ratio of debt to equity further limits firms' tort liability. Once
the firm files for bankruptcy, partners could simply form a new law firm,
leaving the tort creditor with an uncollectible judgment against the bank-
rupt law firm and the individual tortfeasors. 75

This scenario can be avoided if the principals take steps to maintain
sufficient insurance or assets in order to satisfy malpractice claims.
Unfortunately, the limited liability structure may result in firms carrying
lower levels of insurance than they would carry under an unlimited liabil-
ity regime. Unlimited liability creates strong incentives for firm owners to
purchase insurance sufficient to cover tort judgments because the owners
do not want their personal assets subjected to execution in the event of an
insurance shortfall. In an unlimited liability firm, malpractice insurance
protects attorneys against personal liability for uninsured tort claims and
protects tort victims who have claims covered under the firm's malpractice
policy. The limited liability structure reverses the situation, creating

172. In encouraging attorneys to do business through thinly capitalized firms, the
limited liability rule effectively punishes firms that invest in insurance and malpractice
prevention measures. For an insightful analysis of the consequences of limited liability for
closely held firms, see Henry Hansmann & Reinier Kraakman, Toward Unlimited Share-
holder Liability for Corporate Torts, 100 YALE L.J. 1879, 1882-94 (1991) (advocating
abandonment of limited liability for corporations).

173. See id. at 1884.
174. See id. (explaining that under prevailing priority rule for distributions of assets in

bankruptcy, tort claimants come after secured creditors and then share pro rata with debtor's
general creditors). In order to minimize the externalities and inefficiencies, Professor David
W. Leebron advocates changing these priorities to give tort claimants priority over both
secured and unsecured financial creditors. Leebron, supra note 165, at 1650. If secured
creditors hold an equity position in the debtor firm, the secured creditors' claims may be
subordinated to other creditors if the debtor firm is undercapitalized. The U.S. Supreme
Court articulated this rule in Taylor v. Standard Gas & Electric Co., 306 U.S. 307, 323-24
(1939), known familiarly as the "Deep Rock" case because the undercapitalized subsidiary
in the case was named Deep Rock Oil Corporation.

175. A judgment creditor may attempt to hold the new law firm responsible under a
theory of successor liability. In a recent case, the Texas Court of Appeals refused to hold
a limited liability partnership law firm responsible for the tortious acts of the predecessor
law firm. See Medical Designs, Inc. v. Shannon, Gracey, Ratliff & Miller, L.L.P., 922
S.W.2d 626, 628 (Tex. App. 1996, writ denied).
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incentives for owners to purchase either no insurance or the minimum
amount of insurance required by law. Ironically, supporters of limited
liability law firms used the rising costs of malpractice insurance to justify
the elimination of vicarious liability. 76 As discussed above, the limited
liability structure may actually increase the cost of insurance, resulting in
limited liability law firms carrying lower levels of insurance than tradi-
tional law firms would carry."7

A reduction in the amount of malpractice coverage increases the
likelihood that limited liability law firms will not afford compensation for
injuries sustained by conduct of firm attorneys, thus frustrating the com-
pensation purpose of tort law. 78 This compensation principle also justifies
imposition of vicarious liability. Vicarious liability enhances the assets out
of which parties can be compensated.179 On the other hand, limited
liability increases the probability that there will be insufficient assets to
pay creditors' claims.

In analyzing liability controls on corporate malfeasance, Professor
Reinier H. Kraakman argues that asset insufficiency can lead to under-
enforcement of legal norms.' As explained by Professor Kraakman,

176. This justification for limited liability structure indicates that supporters of limited
liability firms believe that statutory liability limits should be provided to attorneys as
protection against personal liability because law firm insiders do not want to pay the higher
costs required to purchase traditional insurance. For a discussion of rising insurance costs
as a force driving the limited liability movement, see Mark Rosencrantz, Comment, You
Wanna Do What? Attorneys Organizing as Limited Liability Partnerships and Companies:
An Economic Analysis, 19 SEATTLE U. L. REV. 349, 371-73 (1996).

177. See supra notes 122-27 and accompanying text; see also Note, supra note 127, at
1673 (discussing insurance as liability-shifting mechanism and concluding that partners may
fail to insure at optimal levels without liability incentive to invest in covering tort risks).
Firms that do not maintain adequate insurance and capital to cover tort claims may face
increases in the cost of credit from voluntary creditors who adjust the cost of credit in
response to the increased risk. See FRANK H. EASTERBROOK & DANIEL R. FISCEEL, THE
ECONOMIC STRUCTURE OF CORPORATE LAW 107-08 (1991).

178. See KEETON Er AL., supra note 129, at 6 ("The purpose of the law of torts is to
adjust these losses, and to afford compensation for injuries sustained by one person as the
result of the conduct of another.") (quoting Cecil A. Wright, Introduction to the Law of
Torts, 8 CAMBRIDGE L.J 238 (1944)); see also CALABRESI, supra note 133, at 27-28
(terming compensation function of accident law as "secondary accident cost reduction goal"
in that "it does not come into play until after earlier primary measures to reduce accident
costs have failed").

179. See DeMott, supra note 91, at 121.
180. In the context of corporate malfeasance, "asset insufficiency" arises when the

"firm's assets cannot cover the tort damages for a firm's delicts." Reinier H. Kraakman,
Corporate Liability Strategies and the Costs of Legal Controls, 93 YALE L.J 857, 869
(1984). In the locution of Professor Kraakman, "sanction insufficiency" and "enforcement
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personal liability of firm participants can serve as a "partial check on asset
insufficiency, that is, on the danger that undercapitalized [firms] will
abuse their limited assets to evade the compensatory and deterrent policies
of liability rules.'' 118 Personal liability provides incentives for firm partici-
pants to prod the firm into covering its potential liability."s

In an attempt to deal with the problem of asset insufficiency, some
states require that limited liability firms maintain a minimum amount of
insurance or adequate capitalization. 183 This approach can result in over-
or under-provision for tort risks."S4 Rather than mandating a certain level
of insurance or capitalization, firm attorneys should be allowed to select
the strategy for covering risk through insurance, self-insurance, and
internal risk management activities."S

VI. Alternative Approach to Limited Liability

The previous discussion shows that limited liability firms create a
number of problems, including risk externalization and asset insufficiency.
Nevertheless, attorneys insist that they should not be held jointly and
severally liable for others' acts and omissions. The following proposal
urges a modified approach to limited liability, providing a partial shield

insufficiency" also lead to the underenforcement of legal norms. See id. at 867-68. Sanction
insufficiency occurs when the "legal system cannot charge a price high enough to deter firm
delicts." Id. In the case of attorneys practicing in limited liability firms, sanction insuffi-
ciency arises when monetary sanctions and civil liability imposed against individual attorneys
and their firms does not deter attorney misconduct. Enforcement insufficiency occurs when
"the legal system cannot even detect or prosecute a significant proportion of offenses." Id.
at 868. Given the limitations of the attorney disciplinary systems and other external controls
on attorney conduct, enforcement insufficiency demands enhanced and broader civil liability
for attorney misconduct.

181. Id. at 868-69 (referring to undercapitalized corporations).
182. See id. at 871. In describing statutory insurance requirements as an "unsatisfac-

tory compromise" to deal with externalization problems, Professor Ribstein stated:
Because firms vary widely in size and riskiness, minimum statutory insurance
will be either too much or too little for most firms. Even if legislators could
determine an appropriate minimum amount, they would also have to regulate
such terms as deductibles, exclusions, co-insurance, and the use of proprietary
insurers. In the end, the costs of micromanaging firms' insurance are likely to
exceed the benefits to creditors.

Ribstein, supra note 77, at 333-34.
183. See supra notes 52-55 and accompanying text.
184. See Kraakman, supra note 180, at 874.
185. See id. (arguing that managers stand in best position to select "optimal strategy for

covering risk").
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to principals while protecting the consuming public. The proposal creates
incentives designed to encourage malpractice avoidance and to safeguard
against externalization of risk and asset insufficiency. At the same time,
the proposal allows firm principals the freedom to choose how they want
to capitalize, manage, and insure firm risks. The limited liability shield
should apply only if firnm members can show that the firm acted reason-
ably in implementing measures to control the risk that gave rise to liabil-
ity.1  When the amount of malpractice insurance and firm assets do not
adequately cover a malpractice judgment, then the firm members can
avoid personal liability by showing that the firm implemented reasonable
measures and procedures to control the conduct that caused the loss. 117
Therefore, firm members can escape personal liability if they can affirma-
tively show that they acted reasonably in managing risk. 8'

186. C. Kansas Bar Ass'n Ethics Op. 94-03 (June 28, 1994), in NATIONAL REPORTER
ON LEGAL ETHICS & PROFESSIONAL RESPONSIBILITY KS:OPINIONS:50, KS:OPINIONS:55
(1994) (concluding that Kansas attorneys may practice in LLPs provided that they adhere
to principles of vicarious liability set forth in Model Rules 5.1 and 5.3).

187. The federal securities laws use a similar approach in providing for a due diligence
defense for implementation of compliance programs. For example, Section 20(a) of the
Securities and Exchange Act of 1934 provides a defense for controlling persons who can
show that they "acted in good faith and did not directly or indirectly induce the act or acts
constituting the violation or cause of action." 15 U.S.C. § 78t(a) (1994). As explained in
one commentary:

The essence of this defense is that, notwithstanding the violation, the employer
exercised due care in supervising its employee. To succeed in this defense, the
employer would have to demonstrate that it had an adequate system of supervi-
sion and internal controls in place at the time of the violation, and that it dili-
gently enforced that system.

Lawrence J. Zweifach & Claire R. Telecki, Compliance Procedures: Preventing and
Mitigating Criminal and Civil Liability of Corporate Defendants, in SEcuRrrIES LITIGATION
1993: CURRENT STRATEGIES AND DEVELOPMENTS 209, 216 (PLI Litig. & Admin. Practice
Course Handbook Series No. 479, 1993). For a recent analysis of the effect of corporate
compliance programs, see Kevin B. Huff, Note, The Role of Corporate Compliance
Programs in Determining Corporate Criminal Liability: A Suggested Approach, 96 COLUM.
L. REV. 1252, 1254 (1996) (recommending that evidence of compliance program be
considered with other relevant evidence).

188. This approach is analogous to the concept of "enterprise causation," in which
imposition of liability on the enterprise turns on whether the enterprise could have prevented
wrong. For a discussion of the implications of enterprise causation, see Alan 0. Sykes, The
Boundaries of Vicarious Liability: An Economic Analysis of the Scope of Employment Rule
and Related Legal Doctrines, 101 HARV. L. REV. 563, 571-75 (1988). For example, in a
sexual harassment case, employer's liability could be predicated on the employer's negli-
gence in failing to adopt a policy against harassment. See id. at 604-05 (discussing Meritor
Say. Bank v. Vinson, 477 U.S. 57, 71-75 (1986)).
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Using this approach, asset insufficiency creates a presumption of
unlimited liability. Firm members can then plead limited liability as an
affirmative defense and attempt to show that they acted reasonably in
implementing measures and precautions to avoid the problem.189 In the
event that no reasonable precautions could have prevented the loss, firm
members could plead limited liability as an affirmative defense and then
avoid personal liability if they can carry the burden of showing that
implementation of reasonable procedures would not have prevented the
plaintiff's injury. 190

If the firm members do not act reasonably in attempting to control the
risk, they share personal liability if the amount of malpractice insurance
and other firm assets do not satisfy the amount of a tort judgment. 191

Rather than holding firm members personally liable for the amount of the
outstanding judgment, courts should determine each member's share of the
liability on a pro rata basis."9 Using a pro rata approach, a member's

189. Fact questions related to limited liability for members should be resolved by
factfinders in a bifurcated trial. In the first phase of the bifurcated trial, the factflnder deter-
mines whether the plaintiff should recover on the plaintiff's claims. If firm partners plead
limited liability as an affirmative defense, the factfinder in the second phase of the trial
could consider evidence related to law firm implementation of reasonable malpractice pre-
vention controls. The second trial need not be conducted if the amount of the judgment
would be covered by insurance or other firm assets. As in punitive damage cases, in which
the factfinder hears evidence relating to the amount of punitive damages in a separate trial,
the factf'mder would hear in a separate trial evidence related to firm procedures and mal-
practice prevention efforts.

190. Under current statutes, partners can assert the liability shield as an affirmative
defense. For example, to invoke the liability protection under the Texas LLP pro-
vision, partners should plead limited liability as an affirmative defense and then carry
the burden of proving that the partnership qualifies as an LLP, i.e., that it has complied
with the statutory registration, name, and insurance requirements. Thereafter, the burden
shifts to the plaintiff to show that some statutory exception applies, thereby removing the
liability shield. See Anderson et al., supra note 83, at 729.

191. In basing liability on failure to implement measures to control risk, this approach
could be viewed as "modified fault" theory based on a "duty to monitor" one's peers. If
firm members fail to meet that duty, they could be subject to liability for the acts or
omissions of other firm members. For a discussion of law firm partners' duty to monitor,
see Fortney, supra note 72, at 348-61. As attorneys reorganize as limited liability firms,
courts may expand the duty to supervise. See Thompson, supra note 73, at 942.

192. In advocating the abandonment of limited liability for corporate shareholders,
Professors Henry Hansmann and Reinier Kraakman support an alternative approach to
liability in which shareholders share proportionate liability for claims that exceed corporate
assets. See Hansmann & Kraakman, supra note 172, at 1932-33. Under a proportionate
liability rule, if a corporation lacks sufficient assets to satisfy claims, claimants have the
right to recover from each shareholder an amount proportionate to the shareholder's equity
interest in the corporation. See Joseph A. Grundfest, The Limited Future of Unlimited
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individual percentage of the liability will be based on the amount of total
compensation and distributions that each principal received for the last five
years. With this approach, an individual's percentage of responsibility
should correspond to the percentage of total firm remuneration that the
individual received. This approach proportionately places liability on
persons who received remuneration from the firm. To the extent that
distributions prevent firms from retaining earnings and purchasing insur-
ance to respond to liability losses, distributions can deplete assets other-
wise available to satisfy tort judgments. In that event, the potential
problem of asset insufficiency can be remedied by imposing personal
liability on members in proportion to their compensation. In short, law
firm members who receive the most compensation from the firm will carry
proportionally greater responsibility and bear the costs if the firm does not
implement reasonable measures to control malpractice. Finally, the
implementation of reasonable controls also satisfies attorneys' obligations
under state ethical rules, which are based on Model Rule 5. 1"1 and the
recently adopted New York disciplinary rule requiring law firms, as well
as firm partners, "to make reasonable efforts to ensure that all firm
lawyers conform to the disciplinary rules." 94

A simple malpractice case illustrates how the proposal would work.
Assume that a litigation associate fails to file a timely answer, resulting

Liability: A Capital Markets Perspective, 102 YALE L.J. 387, 388 (1992). For a discussion
of the procedural obstacles that may frustrate the implementation of a proportionate liability
scheme, see generally Janet Cooper Alexander, Unlimited Shareholder Liability Through a
Procedural Lens, 106 HARV. L. REV. 387 (1992).

193. Model Rule 5.1(a) provides that a "partner in a law firm shall make reason-
able efforts to ensure that the firm has in effect measures giving reasonable assurance that
all lawyers in the firm conform to the Rules of Professional Conduct." MODEL RULES
OF PROFESSIONAL CONDUCT Rule 5.1(a) (1996). Ethics expert Michael Franck believes
that Model Rule 5.1 imposes an ethical duty on all partners to set up practices and proce-
dures to insure compliance with the rules of professional responsibility. See Jerome Fish-
kin, Ethics Liability for Acts and Omissions of Partners, in 5 LEGAL MALPRACTICE REP.
10, 11-12 (1996) (reviewing cases holding attorneys ethically culpable for misdeeds of
their partners). For a commentary on partners' duty to monitor compliance with ethi-
cal rules, see ABA, ANNOTATED MODEL RULES OF PROFESSIONAL CONDUCT 423 (3d ed.
1996).

194. Although the New York rule appears to be similar to Model Rule 5.1, the New
York rule goes one step further in imposing liability on law firms, stating that a "law firm
shall adequately supervise, as appropriate, the work of partners, associates and nonlawyers
who work at the firm." N.Y. COMP. CODES R. & REGS. tit. 22, § 1205(c) (1996). In
adopting this rule, New York became the first in the nation to impose professional discip-
line on law firms. See Ann Davis, N.Y. Makes Firms Liable, NAT'L. L.J., June 10, 1996,
at A6.
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in a multi-million dollar judgment against a firm client. When the client
sues the firm and the partners, courts could hold firm partners liable if
the amount of malpractice insurance and other firm assets would not cover
the judgment. In that event, the firm partners could avoid personal
liability if they affirmatively plead the liability shield and show that
they acted reasonably in implementing measures to control the risk, such
as a docket control system. If the firm partners could not show that they
acted reasonably in attempting to prevent the litigation malpractice, then
courts could hold firm partners personally liable in proportion to their
compensation. 95

Unlike the current liability scheme under LLP and LLC legislation
that encourages externalization by undercapitalized firms, this approach
creates incentives which promise to benefit firm members, as well as
clients and other third parties who deal with the firm. First, the pro rata
approach to imposing liability encourages firm members with the most at
stake to influence firm decisions relating to insurance and malpractice
avoidance. If these firm members understand that they will be personally
liable in the event of asset insufficiency, they are more likely to support
the purchase of malpractice insurance. Second, the scheme encourages all
firm partners to support the implementation of reasonable measures to
avoid malpractice. In particular, the pro rata approach puts pressure on
the most influential and highly compensated firm members to orchestrate
the implementation of malpractice controls.

While this approach provides incentives for firms to purchase insur-
ance and to implement procedures to control risk, the scheme still gives
firm principals the freedom to choose how they want to handle the costs
of malpractice.'9 Unlike legislation that conditions the liability shield on
the firm's maintaining a certain level of insurance or capitalization, this
approach gives firm members the ability to choose how they want to
handle the matter, changing the basic incentive problems associated with

195. Another example involves a malpractice claim arising out of business transactions
with firm clients. If firm insurance and assets do not cover the amount of the malpractice
judgment, firm partners could be personally liable unless they show that they acted reason-
ably in controlling the risk by adopting policies prohibiting business transactions with clients
and prohibiting the use of firm letterhead for personal business dealings. On the other hand,
firm partners could be held liable if they failed to implement a conflicts system to detect
business transactions with clients and permitted the firm partner to use firm bank accounts
for depositing investor funds.

196. For example, firm attorneys may elect to implement internal controls when
insurance policies exclude certain types of claims, such as claims brought by federal banking
regulators.
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the current limited liability scheme. 197 For example, rather than purchas-
ing an indemnity policy, a firm may self-insure. On the other hand, firm
members who do not want to implement malpractice avoidance controls
may elect not to do so, understanding that the cost may be personal
liability in the event that firm insurance and assets fall short of satisfying
a tort judgment.

Although this approach still exposes attorneys to some risk of per-
sonal liability, it eliminates the possibility of strict vicarious liability for
the acts or omissions of another partner. Attorneys should prefer this pro
rata liability over joint and several liability because it relates an individual
partner's costs of participating in the law firm directly to benefits the
individual receives from the enterprise.

VII. Conclusion

After opening with the lament, "Where were the professionals?," this
Article explored attorneys' efforts to seek shelter from vicarious liability.
Law firm attorneys welcomed the advent of LLPs and LLCs, viewing
them as a panacea for malpractice liability for the conduct of other firm
actors. In the flurry to reorganize as LLPs and LLCs, attorneys have
ignored or dismissed problems and adverse consequences of these new
liability structures. As illustrated above, the current limited liability rules
can negatively impact firm insiders and persons who deal with the firms.
Empirical evidence must be obtained. to gauge how these new liability
forms will actually affect attorney perspectives, conduct, and responsibili-
ties to clients. Considering the possible internal and external conse-
quences of firms' converting to LLPs and LLCs, this Article ends by
asking: "Where is the profession and professionalism in the new landscape
of limited liability law firms?"

First, attorneys should recognize the uncertainty surrounding these
new liability structures.19 Without the guidance of an established body of

197. For a critique of coverage-oriented reforms as alternatives to unlimited liability,
see Hausmann & Kraakman, supra note 172, at 1927. In addition to enforcement problems,
coverage-oriented reforms appear to be inflexible and geared toward the smallest firms. For
example, the Texas LLP legislation requiring that firms maintain at least $100,000 insurance
coverage enables small firms to afford the purchase of insurance, but falls short of requiring
a meaningful level of insurance for larger firms.

198. Even Professor Larry Ribstein, a supporter of limited liability structures, recog-
nizes that the "future of LLCs is uncertain." Ribstein, supra note 21, at 47-48 (noting that
unanswered questions relate to lack of uniformity in LLC statutes and whether other
business forms will supersede LLC structure). Other authors express similar sentiments.
See Daniel S. Goldberg, The Tax Treatment of Limited Liability Companies: Law in Search
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law to resolve problems, courts may resolve disputes using established
corporate and partnership doctrine."' Courts also may extend or modify
traditional rules to fit the new liability structures. For example, courts
must determine if aggrieved persons should be able to pierce the LLC veil
and hold LLC members jointly and severally liable.2" Given the lack of
uniformity in LLP and LLC legislation, interstate problems and conflicts
of law questions will inevitably arise."1 Although commentators have
suggested an approach courts should use in resolving these problems, 2'
attorneys should appreciate the risks associated with practicing in limited
liability firms.

of Policy, 50 Bus. LAW. 995, 1017 (1995) (concluding that "[jludgment will have to be
reserved... until both the inmnediate fate and long-term effects of the [LLC] changes are
known").

199. In discussing the uncertainty surrounding LLCs, Professor Wayne M. Gazur
predicted that the "LLC's future will be marked by legislative, judicial, regulatory, and
practitioner experimentation with the new entity, revisiting issues already settled in other
contexts. The law relating to the long-standing forms of business organization will not be
irrelevant, because LLC law will develop through a heavy emphasis on analogy." Gazur,
supra note 7, at 138.

200. Although corporate rules applicable to piercing the corporate veil have been devel-
oped through common law, LLC statutes may adapt the corporate rules to LLCs. Robert
R. Keatinge & George W. Coleman, Professional Practices, PLANNING AND USING LIMITED
LIABILITY VEHICLES: LIMrTED LIABILITY PARTNERSHIPS, LIMITED LIABILrrY COMPANIES,
LIMITED PARTNERSHIPS, AND LIMITED LIABILITY LIMITED PARTNERSHIPS, Q243 A.L.I.-
A.B.A. 203, 228 (1996). One author predicts that the courts in states whose statutes do not
explicitly adopt corporate law rules will still pierce the "limited liability company veil" if
the courts find policy reasons for doing so. See Dennis S. Karjala, Planning Problems in
the Limited Liability Company, 73 WASH. U. L.Q. 455, 464 (1995).

201. For an analysis of the conflict of law issues raised by interstate LLC transactions,
see Robert R. Keatinge et al., The Limited Liability Company: A Study of the Emerging
Entity, 47 Bus. LAW. 375, 449-456 (1992) and P. John Kozyris, The Conflicts-of-Laws
Aspects of the New American Business Entity: The Limited Liability Company, 43 AM. J.
COMP. L. 417, 417-25 (1995). See also Dzienkowski, supra note 155, at 987-88 (discussing
forum shopping as problem that partners in multistate law firms will encounter in attempting
to rely on statutory liability shields).

202. See Hester, supra note 99, at 62; Martin I. Lubaroff, Registered Limited Liability
Partnerships: The Next Wave, in FORMING AND USING LIMITED LIABILITY COMPANIES AND
LIMITED LiABILrrY PARTNERSHIPS 1994, at 503, 536 (PLI Corp. L. Practice Course
Handbook Series No. 836, 1994) (asserting that under full faith and credit and comity
principles, another state should respect partners' election to form their partnership under,
and to be governed by, laws of certain state). For a review of recent cases that address
jurisdictional issues, see Marilyn B. Cane & Helen R. Franco, Limited Liability in Regis-
tered Limited Liability Partnerships: How Does the Florida RLLP Measure Up?, 20 NOvA
L. REV. 1299, 1309-10 (1996).
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Second, attorneys should understand that the new liability structures
do not provide an impervious shield against liability. Courts in their
exercise* of inherent authority to regulate the legal profession may reject
the liability shield and refuse to allow firm attorneys to externalize the costs
of law firm practice.' In regulating the legal profession, a court could
narrow the liability shield using an approach such as the one proposed in
Part VI of this Article. Even if courts recognize statutory liability limits,
plaintiffs may attempt to avoid liability limits by fashioning claims that fall
outside the statutory language. Therefore, conversion to a limited liability
firm may not provide the shelter that attorneys desire. Finally, attorneys
should consider the negative impact on attorneys practicing in LLPs or
LLCs. As discussed above, the limited liability structure dramatically alters
the dynamics of law firm practice. No longer do attorneys approach repre-
sentation and firm problems with an "all for one, one for all" mentality.'
Instead, practitioners risk personal liability if they become involved in
the work of other attorneys or firm employees. Through this trans-
formation, attorneys no longer function as a team with collective responsi-
bility; rather, they coexist as a confederation of individuals sharing office
space.' This abandonment of collective responsibility threatens the quality
of legal services and risks unraveling the thread that holds together firm
attorneys.

Rather than seeking shelter through limited liability structures that lead
attorneys to dodge responsibility for their colleagues and subordinates,
professionals should adopt structures promoting collective responsibility in
serving clients.' Such an approach helps attorneys appreciate that the

203. See supra note 41.
204. From the feminist perspective, limited liability in law firms undermines the "webs

of interconnectedness" and destroys a sense of group responsibility. As explained by one
feminist scholar: "Tort law should begin with a premise of responsibility rather than rights,
of interconnectedness rather than separation, and a priority of safety rather than profit or
efficiency." Leslie Bender, A Lawyer's Primer on Feminist Theory and Tort, 38 J. LEGAL
EDUC. 3, 31 (1988).

205. For a discussion of the differences in a confederation style and a team approach
to group law practice, see MARY ANN ALTMAN & ROBERT I. WEIL, AN INTRODUCTION To
LAW PRACTICE MANAGEMENT 41-46 (2d ed. 1987).

206. See Deborah L. Rhode, Ethical Perspectives on Legal Practice, 37 STAN. L. REV.
589, 646-47 (1985) (urging that "the profession fashion structures within and across employ-
ing institutions that can encourage collective support and sense of responsibility for norma-
tive concerns"). By assuming collective responsibility, firm attorneys recognize that bureau-
cratic failings and collective decisions play a significant causal role in unethical conduct in
law firms. See Ted Schneyer, Professional Discoline for Law Firms?, 77 CORNELL L. REV.
1, 20 (1991) (referring to organizational roots of unethical conduct in firms).
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"contours of professionalism"' must include client interests.' 8

For years, professionalism crusaders have railed against the decline of
professionalism as evidenced by litigation incivility.' This conceptualiza-
tion of professionalism could be viewed as inwardly directed, focusing on
attorneys' dealings with one another."' 0 Similarly, the movement of attor-
neys to limit their liability amounts to an inwardly directed initiative,
protecting attorneys at the expense of clients and other malpractice
victims." Instead of elevating their self-interests above client interests and
the public interest, attorneys must "redirect their work organizations to
better achieve professional ideals" of accountability and competency.2 2 The
legal community should "turn from lamenting the decline of professionalism
to the more important work of improving the delivery of legal services." 21 3

207. One commentator asserts that limited liability will change the "contours of profes-
sionalism" and undermine the "traditional defenses of professional privilege" such as self-
regulation. John Flood, Megalaw in the U.K: Professionalism or Corporatism? A Prelimi-
nary Report, 64 IND. L. J. 569, 588, 591 (1989).

208. See Peter A. Joy, What We Talk About When We Talk About Professionalism: A
Review of Lawyers' Ideals/Lawyers' Practices: Transformations in the American Legal
Profession, 7 GEO. J. LEGAL ETiICs 987, 1004 (1994) (book review) (arguing that scholar-
ship and bar reports on professionalism fail to discuss society's needs and expectations of
attorneys, essentially leaving public out of professionalism debate). By taking steps to
ensure the quality of services, the legal profession earns the privilege of self-regulation. See
ABEL, supra note 143, at 151 (explaining that "professions claim the privilege of self-
regulation on the ground that they not only correct misconduct but also ensure the quality
of the services they render").

209. As suggested by the Chief Justice of the Delaware Supreme Court, Honorable E.
Norman Veasey, the concern over professionalism extends beyond the concern over civility,
but should focus on the "aspects of professionalism which relate to competence, public
service, intellectual honesty, candor, independence, and the businesslike approach to the
profession." E. Norman Veasey, Professionalism and Pragmatism - The Future: A
Message from the Chief Justice of Delaware, 11 DEL. LAW. 13, 13 (1993).

210. For a thoughtful critique of the professionalism crusader's concern over incivility
and litigation abuse, see generally Roy Atkinson, A Dissenter's Commentary on the Profes-
sionalism Crusade, 74 TEx. L. Ray. 259 (1995).

211. In some states, such as North Carolina, the debate over allowing attorneys to limit
their liability through LLCs revolved around "professionalism, or the notion that profession-
als are entrusted with significant public duties." Curt C. Brewer, IV, Comment, North
Carolina's Limited Liability Company Act: A Legislative Mandate for Professional Limited
Liability, 29 WAKE FOREST L. Rv. 857, 885-86 (1994).

212. See Robert L. Nelson, Of Tournaments and Transformations: Explaining the
Growth of Large Law Firms, 1992 Wis. L. Ray. 733, 749 (reviewing MARC GALANTER &
THOMAS PALAY, TOuRNAmENT OF LAWYERs (1991)).

213. Russell G. Pearce, The Professionalism Paradigm Shift: Why Discarding Profes-
sional Ideology Will Improve the Conduct and Reputation of the Bar, 70 N.Y.U. L. Rv.
1229, 1276 (1995).
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Unlike the current approaches to limited liability that undermine firm-
wide accountability and collective responsibility for competency, the pro-
posed limited liability rule protects clients as well as attorneys. By condi-
tioning limited liability on attorneys' reasonable efforts to implement
malpractice avoidance measures, the proposal couples professionalism with
protection. If firm attorneys act professionally in attempting to control
malpractice, they earn a shield against joint and several liability. In short,
this alternative approach to limited liability protects firm attorneys if they
make reasonable efforts to protect clients. Such an approach promises to
serve attorneys, their clients, and the legal profession.
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