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·sion of proposed regulations to each House of Congress, the 
regulations to take effect under § 104 (b )( 1) at the end of 90 
legislative days unless either House or Senate adopts a resolu­
tion disapproving them. The regulations must take into 
~ccount seven factors specified in § 104 (a), namely: 

" ( 1) the need to provide the public with the full truth, 
at the earliest reasonable date, of the abuses of govern­
mental power popularly identified under the generic term 
'Watergate.' 
"(2) the need to make such recordings and materials 
available for use in judicial proceedings; 
"(3) the need to prevent general access, except in accord­
ance with appropriate procedures established for use in 
judicial proceedings, to information relating to the Na­
tion's security; 
"(4) the need to protect every individual's right to a 
fair trial; 
"(5) the need to protect any party's opportunity to assert 
any legally or constitutionally based right or privilege 
which would prevent or otherwise limit access to such 
recordings and materials; 
"(6) the need to provide public access to those materials 
which have general historical significance, and which are 
not likely to be related to the need described in para­
graph (1); and 
"(7) the need to give to Richa.rd M. Nixon, or his heirs, 
for his sole custody and use, tape recordings and other 
materials which are not likely to be related to the need 
described in paragraph ( 1) and are not otherwise of 
general historical significance." 

Section 105 (a) vests the District Court for the District 
of Columbia with exclusive jurisdiction not only to hear 
constitutional challenges to the Act, but also to hear chal­
lenges to the validity of any regulation, and to decide actions 
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involving questions of title, ownership, custody, possession or 
control of any tape or materials, or involving payment of any 
award of just compensation required by § 105 (c) when a 
decision of that court holds that any individual has been de­
prived by the Act of private property without just compen­
sation. Section 105 (b) is a severability provision providing 
that any decision invalidating a provision of the Act or a 
regulation shall not a.fleet the validity or enforcement oi 
any other provision or regulation. Section 106 authorizes 
appropriation of such sums as may be necessary to carry out 
the provisions of the Title. 

III 
The Scope of the Inquiry 

The District Court correctly focused on the Act's require­
ment that the Administrator of General Services administer 
the tape recordings and materials placed in his custody only 
under regulations promulgated by him providing for the orderly 
processing of such materials for the purpose of returning 
to appellant such of them as are personal and private 
in nature, and of determining the terms and conditions 
upon which public access may eventually be had to those 
remaining in the Government's possession. The District 
Court also noted that in designing the regulations, the 
Administrator must consider the need to protect the con­
stitutional rights of appellant and other individuals against 
infringement by the processing itself or, ultimately, by public 
access to the materials retained. 408 F. Supp., at 334-340. 
This construction is plainly required by the wording of § § 103 
and 104.4 

4 This interpretat ion has abundant support in the legislative history 
of the Act . Senator Javits, onr of the sponsors of S. 4016 stated that 
the criteria of § 104 (a ) 
"endeavor to protect due process for individuals who may be named 
in the papers as well as any privilege which may be involved in the 
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Regulations implementing § § 102 and 103, which did not re. 
quire submission to Congress, and which regulate access and 
screening by government archivists, have been promulgated, 
40 Fed. Reg. 2669 (1975); 41 CFR § 105-63 (1976). Public 
access regulations that must be submitted to Congress under 
§ 104 (a) have not, however, become effective. The initial set 
proposed by the Administrator was disapproved pursuant to 
§ 104 (b)(l) by Senate Resolution. S. Res. 244, 94th Cong., 
1st Sess. (1975); 121 Cong. Rec. S15803-S15800 (daily ed. 
Sept. 11, 1975). The Senate also disapproved seven provi­
sions of a proposed second set, although that set had been 
withdrawn. S. Res. 428, 94th Cong., 2d Sess. (1976); 122 
Cong. Rec. S5290-S5291 (daily ed., April 8, 1976). The 
House disapproved six provisions of a third set. H. R. Res. 
1505, 94th Cong., 2d Sess. (1976). The Administrator is of 
the view that regulations cannot become effective except as a 
package and consequently is preparing a fourth set for sub­
mission to Congress. Brief for Federal Appellees, 8-9, n. 4. 

The District Court therefore concluded that as no regula-

papers, and of course the necessary access of the former President 
himself. 

"In short, the argument that the bill authorizes absolute unrestricted 
, public access does not stand up in the face of the criteria and the require­
ment for the regulations which we have inserted in the bill today." 120 
Cong. Rec. S. 182.44 (daily ed .. Oct. 3, 1974) . 

Senator . Nelson, the bill's draftsman, agreed that the primary purpose 
to provide for the American people an historical record of the Watergate 
events "should not override all regard for the rights of the individual 
to privacy and a fair trial." Id., at S. 18236. Senator Ervin, also a 
sponsor and floor manager of the bill, stated: 

"Nobody's rights are affected by this bill, because it provides, as far 
as privacy is concerned, that the regulations of the Administrator shall 
take into account . . . the opportunity to assert any legally or con­
'stitutionally based right which would prevent or otherwise limit access 
to the tape recordings and other materials." Id., at S. 18329 (daily 
ed. Oct. 4, 1974). See also id., at S. 18320 (remarks of Sen. Ervin); id., I 
at H. 11209 (daily ed. Dec. 3, 1974) (remarks of Rep. Brademas). 

' I 
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tions under § 104 had yet taken effect, and as such regula­
tions once effective were explicitly made subject to judicial 
review under § 105, the court could consider only the injury 
to appellant's constitutionally protected interests allegedly 
worked by the taking of his Presidential materials into cus­
tody for screening by government archivists. 408 F. Supp., at 
339-340. Citiug WatBe\<I, v. B'ttck, 313 U. 8. 387, 402 (1941), 
Judge McGowan, writing for the District Court, 408 F. Sapp~ 
&t 3367 stated: 

"No one c.an foresee the varying applications of these 
separate provisions which conceivably might be made. A 
law which is constitutional as applied in one manner may 
still contravene the Constitution as applied in another. 
Since all contingencies of attempted enforcement cannot 
be envisioned in advance of those applications, courts have 
in the main found it wiser to delay passing upon the 
constitutionally of all the separate phases of compre­
hensive statute until faced with cases involving particular 
provisions as specifically applied to persons who. claim to 
be injured. Passing upon the possible significance of 
the manifold provisions of a broad statute in advance of 
efforts to apply the separate provisions is analogous to 
rendering an advisory opinion upon a statute or a de­
claratory judgment upon hypothetical case." _,l 

l-f0%' f • pvff · > d 
?i" ) ~ IA}~~ 

Only this Term we applied this principle in an analogous 
situation in declining to adjudicate the constitutionality of 
regulations of the Administrator of the Environmental Protec­
tion: Act that were in process of revision, stating, "For [ the 
Court] to review regulations not yet promulgated, the final 
form of which has been only hinted at, would be wholly 
novel." EPA v. Brown, - U. S. - , - (May 2, 1977). 
See also Thorpe v. Ho,using Authority, 393 U.S. 268, 283-284 
(1969) ; Rosenberg v. Fleute, 374 U. S. 449, 451 (1963); 
United States v. Rames, 362 U.S. 17, 20- 22 (1960),..__ Harmon 
v. Brucker, 355 U. S. 579 (1958) . We too, therefore, limit 

(],~ ~' '!> () S, 3!i"7.i _, 
'70 7- (I q •I)). 

• 
.,) 
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pur consideration of the merits of appellant's several constitu:: 
tional claims to those addressing the facial validity of thEJ 
provisions of the Act requiring the Administrator to take 
the recordings and materials ipto the Government's custoqy 
subject to screening by Ggvermnent archivists. 

The constitutional questions to be decided are, of cour~«;i, 
of considerable importance. They touch the relationship 
between two of the three coordinate branches of the Feder1,tl 
Government, the Executive and the Legislative, and the rela­
tionship of appellant to his Government. They arise in a 
context unique in the history of the Presidency and present 
issues that this Court has had no occasion heretofore to ad­
dress. Judge McGowan, speaking for the District Court, 
comprehensively canvassed all the claims, and in a thorough 
opinion, concluded that none had merit. Our independent 
examination of the issues brings us to the same conclusion, 
authough our analysis differs somewhat on some questions. 

IV 
Claims Concerning the, Autonomy of the Executive Branch 

The Act was the product of joint adion by the Congress 
and President Ford, who signed the bill into law. It is 
therefore urged by intervenor-appellees that, in this circum­
stance, the case does not truly present a controversy concern­
ing the separation of powers, or a controversy concerning the 
Presidential privilege of confidentiality, because, it is argued, 
such claims may be asserted only by incumbents who are 
presently responsible to the American people for their action. 
As shall be seen, we need not resolve these contentions, 
for even assuming that appellant, as a former President, may 
be heard to assert that joint action by the Congress and the 
incumbent President will upset the constitutional balance of 
governmenta.l powers, we hold that neither his separation of 
powers claim nor his claim of breach of constitutional privilege 
has merit. 
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Appellant argues broadly that the Act encroaches upon 
Presidential prerogative to control internal operations of the 
Presidential office and therefore offends the autonomy of the 
Executive Branch. The argument is divided into separate 
put interrelated parts. 

First, appellant contends that Congress is without power to 
delegate to a subordinate officer of the Executive Branch the 
decision whether to discl<;>se Presidential materials and to 
prescribe the terms that govern any disclosure. To do so, 
appellant contends, constitutes, without more, an impermis­
sible interference by the Legislative Branch into matters 
inherently the business solely of the Executive Branch. 

Second, appellant contends, somewhat more narrowly, 
that by authorizing the Administrator to take custody of all 
Presidential materials in a "broad, undifferentiated'' manner, 
and in authorizing future publication except where a privilege 
is affirmatively established, the Act offends the presumptive 
confidentia1ity of Presidential communications recognized in 
United States v. Nixon, 418 U.S. 683 (1974). He argues that 
the District Court erred in two respects in rejecting this 
contention. Initially, he contends that the District Court 
erred in distinguishing incumbent from former Presidents in 
evaluating appellant's claim of confidentiality. Appellant 
asserts that, unlike the very &pecific privilege protecting 
aga.inst disclosure of state secrets and sensitive information 
concerning military or diplomatic matters, which appellant 
concedes may be asserted only by an incumbent President, 
a more generalized Presidential privilege survives the termi­
nation of the President•advisor relationship much as the 
attorney•client privilege survives the relationship that cre-
ates it. Appellant further~ argues that the District Court -5 
erred in applying a balancing test to his claim of Presi• 
dential privilege and in concluding that, notwithstanding 
the fact that some of the materials might legitimately be 
included within a claim of Presidential confidentiality, sub-
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13tantial public interes_ts outweighed and justified the limited 
inroads on Presidential confidentiality necessitated by the 
Act's provision for government custody and screening of th~ 
piaterials. Finally, appellant contends that the Act's authori­
zation of the process of screening the materi,a.ls itself violate~ 
the privilege and will chill the future exercise of constitu­
tionally protected executive functions, thereby impairing th~ 
ability of future Presidents to obtain the candid advice neces­
BttfY to the conduct of their constitutionally i,:nposed dutieJ, 

A 

Separation of Powers 

We reject at the outset appellant's argument that the Act's 
regulation of the disposition of Presidential materials within 
the Executive Branch constitutes, without more, a violation 
of the principle of separation of powers. Neither President 
Ford not President Carter supports this claim. The Execu­
tive Branch became a party to the Act's regulation when 
President Ford signed the Act into law, and the adminis­
tration of President Carter, acting through the Solicitor 
General, vigorously supports affirmance of the District Court's 
judgment sustaining its constitutionality. Moreover, the con­
trol over the materials remains in the Executive Branch. The 
Administrator of the General Services Administration, who 
must promulgate a.nd administer the regulations that are the 
keystone of the statutory scheme, is himself an official of the 
Executive Branch, appointed by the President. The career 
archvists appointed to do the initial screening for the purpose 
of selecting out and returning to appellant his private and 
personal papers similarly are Executive Branch employees. 

Appellant's argument is in any event based on an interpre­
tation of the separation of powers doctrine inconsistent with 
the origins of that doctrine, recent decisions of the Court, and 
the contemporary realities of our political system. True, it 
has been said that "each of the three general departments of 

. 
' 
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government [must remain] entirely free from the control or 
coercive influence, direct or indirect, of either of the 
others .... " Humphrey's Executor v. United States, 295 
U.S. 602, 629-630 (1935), and that "[t]he sound application 
of a principle that makes one master in his own house pre­
cludes him from imposing his control in the house of another 
who is master there." Id., at 630. See also O'Donoghue v. 
United States, 289 U. S. 516 ( 1933); Springer v. Government 
of the Philippine Islands, 277 U. S. 189, 201 (1928). 

But the more pragmatic, flexible approach of Madison in 
the Federalist papers and later of Mr. Justice Story 5 was 
expres3ly affirmed by this Court only three years ago in 
Un1:ted States v. Nixon, 418 U. S. 683 (1974). There the 
same broad argument concerning the separation of powers 
was made by appellant in the context of opposition to a 
subpoena duces tecum of the Watergate Special Prosecutor 

5 Madis:m in The Federalist No. 47, reviewing the origin of the separa­
tion of powers doctrine, commented that " [ o] n the slightest view of the 
British constitution we must perceive, that the legislative, executive and 
judiciary departments are by no means totally separate and distinct 
from each other." The Federalist 325 (J. Cooke ed. 1961). He con­
tinued, remarkng that Montesquieu, the "oracle" always consulted on 
the subject, id., at 324, 

"did not mean that these departments ought to have no partial, agency 
in, or no control over the acts of rach other. His meaning, as his own 
words import . . . can amount to no more than this, that where the 
whole power of our drpartment is exercised by the same hands which 
possess the whole power of another department, the fundamental prin­
ciples of a free constjtution, are subverted." Id., at 325-326 (emphasis 
in original). 

Similarly, Justice Story wrote: 
"[W]hen we speak of a separation of the three great departments 

of the government, and maintain that thr Eeparation is indispensable to 
public liberty, we are to undn~tand this maxim in a limited sense. It is 
not meant to affirm that they must be kept wholly and entirely separate 
and distinct, and have no common link of connrction or dependence, the 
nne upon the other, in the slightest degree." I J. Story, Comm~aries on 
· li<' Com;titution § 525 (M Bigelow ed . 1905). 
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for certain Presidential tapes and documents of value to a 
pending criminal investigation. Although acknowledging 
that each branch of the Government has the duty initially 
to interpret the Constitution for itself, and that its interpre­
tation of its powers is due great respect from the other 
branches, 418 U. S., at 703, the Court squarely rejected 
the argument that the Constitution contemplates a complete 
division of authority between the three branches. Rather, 
the unanimous Court essentially embraced Justice Jackson's 
view, expressed in his concurrence to Youngstown Sheet & t 
Tube Co. v. Sawyer, 343 U. S. 579, 635 ( 1952): 

"In designing the structure of our Government and 
dividing and allocating the sovereign power among the 
three co-equal branches, the Framers of the Constitution 
sought to provide a comprehensive system, but the sep­
arate powers were not intended to operate with absolute 
independence." 418 U. S., at 707 (emphasis supplied). 

Like the District Court, we therefore find that appellant's l 
argument rests upon an "archaic view of the separation of 
powers as requiring three airtight departments of government," 
408 F. Supp., at 342.6 Rather, in determining whether the 
Act disrupts the proper balance between the coordina.te 
branches, the pro focuses on the extent to which 
it prevents the rom accomplis in its 

unctions. United tates v. ixon, 
supra, ., nly where the potential for 
disruption is present must we then determine whether that 
impact is justified by an overriding need to promote ob­
jectives within the constitutional authority of Congress. 
Ibid. 

0 See also, e. g., 1 K. Davis, Administrative Law Treatise § 1.09 (1958); 
G. Gunther, Constitutional Law: Cases and Materials 400 (9th ed. 1975); 
L. Jaffe, Judicial Control of Administrative Action 28-30 (1965); Cox, 
Executive Privilege, 122 U. Pa. L. Rev. 1383, 1387-1391 (1974); Ratner, 
Executive Privilege, Self Incrimination, and the Separation of Powers 
Illmsion, 22 U. C. L.A. L. Rev. 92-93 (1974). 
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It is highly relevant that the Act provides for cus. 
tody of the materials by officials of the Executive Branch. 
and that employees of the Executive Branch shall have Mcess 
to the materials only "for lawful Government use, subject to 
the [4-dministrator's] regulations." § 102 ( d); 41 CFR 
§§ 105-63.205, 105-63.206, and 105-63.302. While the mate­
rials may be made available for use in judicial proceedings, 
this provision is expressly qualified by any rights, defense, or 
privileges that any person may invoke including, of course, a 
valid claim of executive privilege. United States v. Nixon, 
supra. Similarly, although some of the materials may eventu .. 
ally be made available for public access, the Act expressly 
recognizes the need both "to protect any party's opportunity to 
assert any legally or constitutionally based right or privilege," 
§ 104 ( a) ( 5), and to return purely private materials to appe)­
lan t , § 104 (a) ( 7) . These provisions plainly guard against 
disclosures barred by any defenses or privileges available 
to appellant or the Executive Branch.7 And appellant him­
self concedes that the Act "does not make the presidential 
materials available to the Congress-except insofar as Con­
gressmen are members of the public and entitled to access 
when the public has it." Brief for Appellant 119. The 
Executive Branch remains in full control of the Presidential 
materials, and the Act facially is designed to ensure that the 
materials can be released only when release is not barred by 
some applicable privilege that inheres in that branch. 

Thus, whatever are the future possibilities for constitutional 
conflict in the promulgation of regulations respecting public 
access to particular documents, nothing contained in the Act 

7 The District Court correctly interpreted the Act to require meaningful 
notice to appellant of archival decisions that might bring into play rights 
secured by § 104 (a ) (5) . 408 F. Supp ., at 340 n. 23. Such notice is re­
quired by the Admini;;trator's RegulatiOJ}.i_ 41 CFR § 105-63.205, which pro­
vide: "The Administrator of General Services or his designated agent will 
provide former Pre::;ident Nixon or his designated attorney or agent prior 
notice of, and allow him to be p resent during, each authorized access." 
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renders it unduly disruptive of the Executive Branch and,. 
therefore, unconstitutional on its face. And, of course, there 
is abundant statutory precedent for the regulation and manda­
tory disclosure of documents in the possession of the Executive 
Branch. See, e. g., the Freedom of Information Act, 5 U. S. C. 
§ 552 (Supp. V); the Privacy Act of 1974, 5 U.S. C. § 552 (a) 
(Supp. V) ; the Government in the Sunshine Act, Pub. L. \ 
94-409, 90 Stat. 1241, adding 5 U. S. C. § 552b; the Federal 
Records Act, 44 U. S. C. § 2101 et seq.; and a variety of 
other statutes, e. g., 13 U. S. C. §§ 8-9 (census data); 
26 U. S: C. §6103 (tax returns). Such regulation of 
material generated in the Executive Branch has never been 
considered invalid as an invasion of its autonomy. Cf. En­
vironmental Protection Agency v. Mink, 410 U. S. 73, 83 
(1973); FAA v. Robertson, 422 U. S. 255 (197~).8 Similar 

8 We S<'e no reason to engage in the debate whether appellant has 
~egal title to the materials. See Brief for Appellant 90. Such an inquiry 
is irrelevant for present purposes because § 105 (c) assures appellant 
of just compensation if his private property is taken, and, even if legal 
title is his, the materials are not thereby immune from regulation. 
It has been accepted at least since Mr. Justice Story's opinion in Folsom 
v. Marsh, 9 Fed. Cas. 342, 347 ( 1841) that regardless of where legal 
title lies, "from the nature of the public service, or the character of 
documents, embracing historical, military, or diplomatic information, 
it may be· the right, and even the duty, of the government, to give them 
publicity, even against the will of the writers." Appellant's suggestion 
that the Folsom principle does not go beyond materials concerning na­
tional security and current government business is negated by Mr. Justice 
Story's emphasis that it also extended to materials "embracing histori­
cal . .. information ." Id., at 347. (Emphasis added.) Significantly, 
no such limitation was suggested in the Attorney General's opinion to 
President Ford. Although indicating a view that the materials be­
longed to apprllant, the opinion acknowledged that "Presidential mate­
rials" without qualification "are peculiarly affected by a public interest" 
which may justify subjecting ·' the absolute ownership rights" to certain 
"limitations directly related to the character of the documents as records 
of government activity." App. 220--230. 

Of coiirse if tide is found to be in the Government rather thaw. 

I ? ? 

? 


