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SUPPLEMENTAL MEMORANDUM

TO: Mr. Justice Powell
FROM: Eric
DATE: 3-9-79

RE: Bell v. Wolfish, No. 77-1829

I have now managed to get through WHR's tome in this
case as well as the responding memoranda. In general, WHR's
analysis seems consistent with your vote at conference: The

restrictions imposed on pretrial detainees are impermissible if

they constitute punishment, which is defined largely in terms of



the intent behind the particular restriction. Absent an intent
to punish, a detainee may be subject to such rules and conditions
as are reasonably related to the government's legitimate
interests in his confinement and the necessities of jail
administration.

Unsurprisingly, WHR has applied this test in a manner
that reverses the court of appeals outright. Although you voted
to reverse in most respects, you felt that certain of the MCC
o] Sakalehiiatelalib A ikt el Rla rmdams w2 £ a3 bk T nnnk ks~
extent. 1In particular, you believed that body cavity searches
must be founded upon a reasonable suspicion, and that the near-
total ban on packages was unwarranted. (You were willing to
reverse on the receipt-of-books rule, but only as it was modified
by the prison after this case was litigated in the lower courts.)

Unless I have missed something objectionable in WHR's
memorandum, I think you could join his opinion except with
respect to the two points mentioned above. As to these, a brief
concurrence stating that your analysis of the reasonableness test
yields a different result would not be difficult to write.

PS's memorandum in support of WHR's position seems
basically correct to me. WJIB also has circulated a memorandum,
which I am quite sure you will --* ----+ *+~ =~“n: To the extent
he thinks the challenged MCC practices "harm" inmates, I think he
is far wide of the mark, with the possible exception of the
cavity search problem; further, saying that punishment is a
"question of law" does not, as WJIB seems to suggest, mean that

considerable deference to prison officials on what constitutes
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MEMORANDUM
TO: Mr. Justice Powell
FROM: Eric
DATE: 4-21-79
RE: TM's dissenting opinion in Bell v. Wolfish

No. 77-1829

TM's dissenting opinion in this case is unsurprising. He
advocates heightened levels of judicial scrutiny of restrictions on
pretrial detainees that, in my opinion, would deeply and unwisely
enmesh the Court in jail administration. I therefore do not

recommend that you join.



TM does have a point that WHR's analysis is exceptionally
deferential, however. The last time we talked about this case, you
were inclined to write a brief concurrence disagreeing with WHR's
result on the packages restriction and the body cavity search. I
don't feel particularly strongly about the former, but I would
recommend that you cast your vote in favor of requiring at least some
level of cause, probably "reasonable suspicion," to justify the anal
and genital searches. WHR apparently has his five votes, so your

vote will not affect the holding of the Court.
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