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be determined on a case-by-case basis." Ante, at 20; see 
ante, at 15, n. 18. The majority thus implies that, even if 
the Due Process Clause is violated by most detentions under 
§ 320.5(3)(b) because those detainees would not have commit­
ted crimes if released, the statute nevertheless is not invalid 
"on its face" because detention of those persons who would 
have committed a serious crime comports with the Constitu­
tion. Separation of the properly detained juveniles from the 
improperly detained juveniles must be achieved through 
"case-by-case" adjudication. 

There are some obvious practical impediments to adoption 
of the majority's proposal. Because a juvenile may not be 
incarcerated under § 320.5(3)(b) for more than 17 days, it 
would be impracticable for a particular detainee to secure his 
freedom by challenging the constitutional basis of his deten­
tion; by the time the suit could be considered, it would have 
been rendered moot by the juvenile's release or long-term de­
tention pursuant to a delinquency adjudication. 26 Nor could 

211 The District Court, whose knowledge of New York procedural law 
surely exceeds ours, concluded that "[t]he short span of pretrial detention 
makes effective review impossible." 513 F. Supp., at 708, n. 29. The ma­
jority dismisses this finding, along with a comparable finding by the Court 

· of Appeals, see 689 F. 2d, at 373, as "mistaken." Ante, at 26. But nei­
ther of the circumstances relied upon by the majority supports its confident 
judgment on this point. That the New York courts suspended their usual 
rules of mootness in order to consider an attack on the constitutionality of 
the statute as a whole, see People ex rel. Wayburn v. Schupf, 39 N. Y. 2d, 
at 686, 385 N. Y. S. 2d, at 519-520, in no way suggests that they would be 
willing to do so if an individual detainee challenged the constitutionality of 
§ 320.5(3)(b) as applied to him. The majority cites one case in which a de­
tainee did obtain his release by securing a writ of habeas corpus. How­
ever, that case involved a juvenile who was not given a probable-cause 
hearing within 6 days of his detention-a patent violation of the state stat­
ute. See 513 F. Supp., at 708. That a writ of habeas corpus could be 
obtained on short notice to remedy a glaring statutory violation provides 
no support for the majority's suggestion that individual detainees could ef­
fectively petition for release by challenging the constitutionality of their 
detentions. 



82-1248 & 82-127~DISSENT 

SCHALL v. MARTIN 19 

an individual detainee avoid the problem of mootness by fil­
ing a suit for damages or for injunctive relief. This Court's 
declaration that § 320.5(3)(b) is not unconstitutional on its 
face would almost certainly preclude a finding that detention 
of a juvenile pursuant to the statute violated any clearly es­
tablished constitutional rights; in the absence of such a find­
ing all state officials would be immune from liability in dam­
ages, see Harlow v. Fitzgerald, 457 U. S. 800 (1982). And, 
under current doctrine pertaining to the standing of an indi­
vidual victim of allegedly unconstitutional conduct to obtain 
an injunction against repetition of that behavior, it is far from 
clear that an individual detainee would be able to obtain an 
equitable remedy. Compare INS v. Delgado, -- U.S. 
--, --, n. 4 (1984), with City of Los Angeles v. Lyons, 
- u. s. -, - (1983). 

But even if these practical difficulties could be surmounted, 
the majority's proposal would be inadequate. Precisely be­
cause of the unreliability of any determinat1on whether a par­
ticular juvenile is likely to commit a crime between his arrest 
and trial, see supra, at --, no individual detainee would be 
able to demonstrate that he would have abided by the law 
had he b"een released. In other words, no configuration of 
circumstances would enable a juvenile to establish that he fell 
into the category of persons unconstitutionally detained 
rather than the category constitutionally detained. 27 Thus, 
to protect the rights of the majority of juveniles whose incar­
ceration advances no legitimate state interest, § 320.5(3)(b) 
must be held unconstitutional "on its face." 

21 This problem is exacerbated by the fact that Family Court judges, 
when making findings justifying a detention pursuant to § 320.5(3)(b), do 
not specify whether there is a risk that the juvenile would commit a serious 
crime or whether there is a risk that he would commit a petty offense. A 
finding of the latter sort should not be sufficient under the Due Process 
Clause to justify a juvenile's detention. See supra, at -, and n. 24. 
But a particular detainee has no way of ascertaining the grounds for his 
incarceration. 
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The :findings reviewed in the preceding section lend cre­
dence to the conclusion reached by the courts below: 
§ 320.5(3)(b) "is utilized principally, not for preventive pur­
poses, but to impose punishment for unadjudicated criminal 
acts." 689 F. 2d, at 372; see 513 F. Supp., at 715-717. 

The majority contends that, of the many factors we have 
considered in trying to determine whether a particular sanc­
tion constitutes "punishment," see Kennedy v. Mendoza­
Martinez, 372 U. S. 144, 168-169 (1963), the most useful are 
"whether an alternative purpose to which [the sanction] may 
rationally be connected is assignable for it, and whether it ap­
pears excessive in relation to the alternative purpose as- -
signed," ibid. (footnotes omitted). See ante, at 15-16. As­
suming arguendo that this test is appropriate, but cf. Bell v. 
Wolfish, 441 u. s., at 564-565 (MARSHALL, J., dissenting), it 
requires affirmance in these cases. The alternative purpose 
assigned by the State to § 320.5(3)(b) is the prevention of 
crime by the detained juveniles. But, as has been shown, 
that objective is advanced at best sporadically by the provi­
sion. Moreover, § 320.5(3)(b) frequently is invoked under 
circumstances in which it is extremely unlikely that the juve­
nile in question would commit a crime while awaiting trial. 
The most striking of these cases involve juveniles who have 
been at large without mishap for a substantial period of time 
prior to their initial appearances, see supra, at --, and de­
tainees who are adjudged delinquent and are nevertheless re­
leased into the community. In short, § 320.5(3)(b) as admin­
istered by the New York courts surely "appears excessive in 
relation to" the putatively legitimate objectives assigned to 
it. 

The inference that§ 320.5(3)(b) is punitive in nature is sup­
ported by additional materials in the record. For example, 
Judge Quinones and even appellants' counsel acknowledged 

. . 



82-1248 & 82-1278---DISSENT 

SCHALL v. MARTIN 21 

that one of the reasons juveniles detained pursuant to 
§ 320.5(3)(b) usually are released after the determination of 
their guilt is that the judge decides that their pretrial deten­
tion constitutes sufficient punishment. 689 F. 2d, at 
370-371, and nn. 27-28. Another Family Court judge admit­
ted using "preventive detention" to punish one of the juve­
niles in the sample. 513 F. Supp., at 708. 28 

In summary, application of the litmus test the Court tradi­
tionally has used to identify punitive sanctions supports the 
finding of the lower courts that preventive detention under 
§ 320.5(3)(b) consitutes punishment. Because punishment of 
juveniles before adjudication of their guilt violates the Due 
Process Clause, see supra, at --, the provision cannot 
stand. 

III 
If the record did not establish the impossibility, on the 

basis of the evidence available to a Family Court judge at a 
§ 320.5(3)(b) hearing, of reliably predicting whether a given 
juvenile would commit a crime before his trial, and if the pur­
poses relied upon by the State were promoted sufficiently to 
justify the deprivations of liberty effected by the provision, I 
would nevertheless strike down § 320.5(3)(b) because of the 
absence of procedural safeguards in the provision. As Judge 
Newman, concurring in the Court of Appeals observed, 
"New York's statute is unconstitutional because it permits 
liberty to be denied, prior to adjudication of guilt, in the exer­
cise of unfettered discretion as to an issue of considerable un­
certainty-likelihood of future criminal behavior." 689 F. 
2d, at 375. 

28 See Transcript of the initial appearance of Ramon Ramos, #1356/80, 
Judge Heller presiding, Exhibit 42, p. 11: 

"This business of being able to get guns, is now completely out of propor­
tion. We are living in a jungle, and it is time that these youths that are 
brought before the Court, know that they are in a Court, and that if these 
allegations are true, that they are going to pay the penalty. 

As for the reasons I just state[d] on the record , . . . I am remand[ing] 
the respondent to the Commissioner of Juvenile Justice, secure detention." 
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Appellees point out that§ 320.5(3)(b) lacks two crucial pro­
cedural constraints. First, a New York Family Court judge 
is given no guidance regarding what kinds of evidence he 
should consider or what weight he should accord different 
sorts of material in deciding whether to detain a juvenile. 29 

For example, there is no requirement in the statute that the 
judge take into account the juvenile's background or current 
living situation. Nor is a judge obliged to attach significance 
to the nature of a juvenile's criminal record or the severity of 
the crime for which he was arrested. 30 Second, § 320.5(3)(b) 
does not specify how likely it must be that a juvenile will 
commit a crime before his trial to warrant his detention. 
The provision indicates only that there must be a "serious 
risk" that he will commit an offense and does not prescribe 
the standard of proof that should govern the judge's deter­
mination of that issue. 31 

Not surp.risingly, in view of the lack of directions provided 
by the statute, different judges have adopted different ways 
of estimating the chances whether a juvenile will misbehave 
in the near future. "Each judge follows his own individual 
approach to [the detention] determination." 513 F. Supp., 
at 702; see App. 265 (testimony of Judge Quninones). This 

29 The absence of any limitations on the sorts of reasons that may support 
a determination that a child is likely to commit a crime if released means 
that the statutory requirement that the judge state "reasons" on the 
record, see ante, at 23, does not meaningfully constrain the decision-mak­
ing process. 

80 See 513 F. Supp., at 713: 
''Whether the juvenile was a first offender with no prior conduct, whether 
the court was advised that the juvenile was an obediant son or was needed 
at home, whether probation intake recommended parole, the case histories 
in this record disclose that it was not unusual for the court to discount 
these considerations and order remand based on a 5 to 15 minute 
evaluation." 

31 Cf. Addington v. Texas, 441 U. S. 418, 431-433 (1979) ("clear and con­
vincing" proof constitutionally required to justify civil commitment to men­
tal hospital). 
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discretion exercised by Family Court judges in making de­
tention decisions gives rise to two related constitutional prob­
lems. First, it creates an excessive risk that juveniles will 
be detained "erroneously''-i. e., under circumstances in 
which no public interest would be served by their incarcera­
tion. Second, it fosters arbitrariness and inequality in a de­
cision-making process that impinges upon fundamental 
rights. 

A 
One of the purposes of imposing procedural constraints on 

decisions affecting life, liberty, or property is to reduce the 
incidence of error. See Fuentes v. Shevin, 407 U. S. 67, 
80--81 (1972). In Mathews v. Eldridge, 424 U. S. 319 (1976), 
the Court identified a complex of considerations that has 
proven helpful in determining what protections are constitu­
tionally required in particular contexts to achieve that end: 

"[I]dentification of the specific dictates of due process 
generally requires consideration of three distinct factors: 
First, the private interest that will be affected by the of­
ficial action; second, the risk of an erroneous deprivation 
of such interest through the procedures used, and the 
probable value, if any, of additional or substitute proce­
dural safeguards; and finally, the Government's interest, 
including the function involved and the fiscal and admin­
istrative burdens that the additional or substitute proce­
dural requirement would entail." Id., at 335. 

As Judge Newman recognized, 689 F. 2d, at 375--376, a re­
view of these three factors in the context of New York's pre­
ventive detention scheme compels the conclusion that the 
Due Process Clause is violated by § 320.5(3)(b) in its present 
form. First, the private interest affected by a decision to 
detain a juvenile is personal liberty. Unnecessary abridg­
ment of such a fundamental right, see supra, at --, should 
be avoided if at all possible. 

Second, there can be no dispute that there is a serious risk 
under the present statute that a juvenile will be detained er-
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roneously-i. e., despite the fact that he would not commit a 
crime if released. The findings of fact reviewed in the pre­
ceding sections make apparent that the vast majority of de­
tentions pursuant to § 320.5(3)(b) advance no state interest; 
only rarely does the statute operate to prevent crime. See 
supra, at --. This high incidence of demonstrated error 
should induce a reviewing court to exercise utmost care in en­
suring that no procedures could be devised that would im­
prove the accuracy of the decision-making process. Oppor­
tunities for improvement in the extant regime are apparent 
even to a casual observer. Most obviously, some measure of 
guidance to Family Court judges regarding the evidence they 
should consider and the standard of proof they should use in 
making their determinations would surely contribute to the 
quality of their detention determinations. 32 

The majority purports to see no value in such additional 
safeguards, contending that activity of estimating the likeli­
hood that a given juvenile will commit a crime in the near fu­
ture involves subtle assessment of a host of variables, the 
precise weight of wµich cannot be determined in advance. 
Ante, at 2&-26. A review of the hearings that resulted in the 
detention of the juveniles included in the sample o:f 34 cases 
reveals the majority's depiction of the decision-making proc­
ess to be hopelessly idealized. For example, the operative 

32 Judge Newman, concurring below, pointed to three other protections 
lacking in § 320.5(3)(b): "the statute places no limits on the crimes for which 
the person subject to detention has been arrested ... , the judge ordering 
detention is not required to make any evaluation of the degree of likelihood 
that the person committed the crime of which he is accused[,] ... [and the 
statute] places no limits on the type of crimes that the judge believes the 
detained juvenile might commit if released." 689 F. 2d, at 377. In my 
view, the absence of these constraints is most relevant to the question 
whether the ends served by the statute can justify its broad reach, see 
Part IIB, supra. However, as Judge Newman observed, they could also 
be considered procedural flaws. Certainly, a narrowing of the categories 
of persons covered by§ 320.5(3)(b), along the lines sketched by Judge New­
man, would reduce the incidence of error in its application. 
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portion of the initial appearance of Tyrone Parson, the three­
card monte player, consisted of the following: 

COURT OFFICER: Will you identify yourself. 

TYRONE PARSON: Tyrone Parson, Age 15. 
THE COURT: Miss Brown, how many times has Tyrone 
been known to the Court? 

MISS BROWN: Seven Times. 
THE COURT: Remand the respondent. 
Plaintiffs' Exhibit 18a. 33 

This kind of parody of reasoned decision-making would be 
less likely to occur if judges were given more specific and 
mandatory instructions regarding the information they 
should consider and the manner in which they should assess 
it. 

Third and finally, the imposition of such constraints on the 
deliberations of the Family Court judges would have no ad­
verse effect on the State's interest in detaining dangerous ju­
veniles and would give rise to insubstantial administrative 
burdens. For example, a simple directive to Family Court 
judges to state on the record the significance they give to the 
seriousness of the offense of which a juvenile is accused and 
to the nature of the juvenile's background would contribute 
materially to the quality of the decision-making process with­
out significantly increasing the duration of initial 
appearances. 

In summary, the three factors enumerated in Mathews in 
combination incline overwhelmingly in favor of imposition of 
more stringent constraints on detention determinations 
under § 320.5(3)(b). Especially in view of the impracticabil­
ity of correcting erroneous decisions .through judicial review, 

38 Parson's case is not unique. The hearings accorded Juan Santiago and 
Daniel Nelson, for example, though somewhat longer in duration, were 
nearly as cavalier and undiscriminating. See Plaintiffs' Exhibits 13a, 22a. 
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see supra, at --, the absence of meaningful procedural 
safeguards in the provision renders it invalid. See Santosky 
v. Kramer, 455 U. S. 745, 757, and n. 9 (1982). 

B 

A principle underlying many of our prior decisions in vari­
ous doctrinal settings is that government officials may not be 
accorded unfettered discretion in making decisions that im­
pinge upon fundamental rights. Two concerns underlie this 
principle: excessive discretion fosters inequality in the distri­
bution of entitlements and harms, inequality which is espe­
cially troublesome when those benefits and burdens are 
great; and . discretion can mask the use by officials of illegiti­
mate criteria in allocating important goods and rights. 

So, in striking down on vagueness grounds a vagrancy or­
dinance, we emphasized the "unfettered discretion it places 
in the hands of the ... police." Papachristou v. City of 
Jacksonville, 405 U. S. 156, 168 (1972). Such flexibility was 
deemed constitutionally offensive because it "permits and en­
courages an arbitrary and discriminatory enforcement of the 
law." Id., at 170. Partly for similar reasons, we have con­
sistently held violative of the First Amendment ordinances 
which make the ability to engage in constitutionally protected 
speech "contingent upon the uncontrolled will of an official­
as by requiring a permit or license which may be granted or 
withheld in the discretion of such official." Staub v. City of 
Baxley, 355 U. S. 313, 322 (1958); accord Shuttlesworth v. 
City of Birmingham, 394 U. S. 147, 151, 153 (1969). Analo­
gous considerations inform our understanding of the dictates 
of the Due Process Clause. Concurring in the judgment in 
Zablocki v. Redhail, 434 U. S. 374 (1978), striking down a 
statute that conditioned the right to marry upon the satisfac­
tion of child-support obligations, JUSTICE POWELL aptly 
observed: 

"Quite apart from any impact on the truly indigent, the 
statute appears to 'confer upon [the judge] a license for 
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arbitrary procedure,' in the determination of whether an 
applicant's children are 'likely thereafter to become pub­
lic charges.' A serious question of procedural due proc­
ess is raised by this feature of standardless discretion, 
particularly in light of the hazards of prediction in this 
area." Id., at 402, n. 4 (quoting Kent v. United States, 
383 u. s. 541, 553 (1966)). 

The concerns that powered these decisions are strongly im­
plicated by New York's preventive-detention scheme. The 
effect of the lack of procedural safeguards constraining deten­
tion decisions under§ 320.5(3)(b) is that the liberty of a juve­
nile arrested even for a petty crime is dependent upon the 
"caprice" of a Family Court judge. See 513 F. Supp., at 707. 
The absence of meaningful guidelines creates opportunities 
for judges to use illegitimate criteria when deciding whether 
juveniles should be incarcerated pending their trials--:--for ex­
ample, to detain children for the express purpose of punish­
ing them. 34 Even the judges who strive conscientiously to 
apply the law have little choice but to assess juveniles' dan­
gerousness on the basis of whatever standards they deem ap­
propriate. 35 The resultant variation in detention decisions 
gives rise to a level of inequality in the deprivation of a funda­
mental right too great to be countenanced under the 
Constitution. 

IV 

The majority acknowledges-indeed, founds much of its ar­
gument upon-the principle that a State has both the power 
and the responsiblity to protect the interests of the children 
within its jurisdiction. See Santosky v. Kramer, 455 U. S., 
at 766. Yet the majority today upholds a statute whose net 

:w See n. 28, supra. 
36 See 513 F . Supp., at 708: 

"It is clear that the judge decides on pretrial detention for a variety of rea­
sons-as a means of protecting the community, as the policy of the judge to 
remand, as an express punitive device, or because of the serious nature of 
the charge[,] among others." (citations omitted) 
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impact on the juveniles who come within its purview is over­
whelmingly detrimental. Most persons detained under the 
provision reap no benefit and suffer serious injuries thereby. 
The welfare of only a minority of the detainees is even argu­
ably enhanced. The inequity of this regime, combined with 
the arbitrariness with which it is administered, are bound to 
disillusion its victims regarding the virtues of our system of 
criminal justice. I can see-and the majority has pointed 
to-no public purpose advanced by the statute sufficient to 
justify the harm it works. 

I respectfully dissent. 
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