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(4) the lack of a closing statement.®? The core ethical issue posed by the
hypothetical, however, involved the charging of a standard contingency fee
in the circumstances enumerated. One may analyze this issue as a matter
of the fiduciary obligation of the lawyer to deal fairly with the client in fee-
setting negotiations by presenting sufficient information to the client to
enable the client to consent to both the fee structure and the fee.®

It is the duty of the attorney to deal fairly with prospective clients and
to avoid unilateral determination of the fee arrangement. This fiduciary
obligation is mirrored in the ethics codes. In interpreting the Model Code,
ABA Informal Opinion 86-1521 advised that "[a] lawyer normally has an
obligation to offer a prospective client an alternative fee arrangement before
accepting a matter on a contingent fee basis."® It appears quite likely that

82. Id.; see infra note 101 (compiling statistical information of collateral issues raised
in hypothetical). Other less significant issues may be gleaned from the hypothetical. For
example, one issue may be the attorney’s puffing the value of the case in order to entice the
client into retaining the attorney. The medical bills of the client amounted to $7500 and lost
wages were $8600, and yet the attorney advised the client that the case was worth "several
hundred thousand dollars.” After the settlement offer, the attorney then stated that when he
took the case he did not know if there would even be a recovery. This at least suggests
that the attorney attempted to induce the client to enter into a retainer agreement by
substantially overstating the likely outcome. This is a violation of DR 1-102(A)(4) and
Model Rule 8.4(c).

83. See Brickman, Contingent Fees, supra note 22, at 49-70.

84. ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1521 (1986),
reprinted in ABA/BNA LAWYER’S MANUAL ON PROFESSIONAL CONDUCT 901:310. The
ABA addressed the question of "whether a lawyer has an ethical obligation to offer a client
an alternative fee arrangement before accepting a matter on a contingent fee basis.” Id.
The ABA stated:

Although neither Rule 1.5 nor DR 2-106 states specifically whether a lawyer *
must offer an alternative fee arrangement, that issue must be addressed in a
context of the "reasonableness” and "clearly excessive" tests of the Model Rules
and the Model Code, the commonly expressed rationale for permitting contingent
fees and the Comment to Rule 1.5 and the Ethical Considerations of the Model
Code. The Comment to Rule 1.5 states: "When there is doubt whether a contin-
gent fee is consistent with the client’s best interest, the lawyer should offer the
client alternative bases for the fee and explain their implications.”" EC 2-20 of
the Model Code notes the rationale for permitting contingent fees and then states:
"Although a lawyer generally should decline to accept employment on a contin-
gent fee basis by one who is able to pay a reasonable fixed fee, it is not necessar-
ily improper for a lawyer, where justified by the particular circumstances of a
case, to enter into a contingent fee contract in a civil case with any client who,
after being fully informed of all relevant factors, desires that arrangement.” As
noted in the EC, contingent fees are not necessarily improper even when the
client has the money to pay a fixed fee; however, if the client is in a position to
pay a fixed fee, the lawyer should permit the client to make the decision whether
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the client was not offered a choice of a fee arrangement in place of the
standard contingency fee agreement foisted on him by the attorney. In
addition to the requirement that the lawyer offer the client a choice between
a fixed or hourly rate fee instead of a contingency fee, "regardless of
whether the lawyer, the prospective client, or both, are initially inclined
towards a contingent fee," the lawyer had an obligation, as stated in Formal
Opinion 94-389, to discuss with the.client "the nature (and details) of the
compensation arrangement" before entering into the fee agreement.®

In applying the factors that the ABA Standing Committee opined a
lawyer was ethically obligated to discuss with the client before entering into
a fee agreement to the facts of the hypothetical case, it appears: (1) that
success is likely (factor a); (2) that collection from the insurance company
would not be difficult (factor e); (3) that the lawyer’s investment in time
would be minimal (factor g); and (4) that an hourly fee would be economi-
cally advantageous to the client (factor #). Therefore, the attorney should
have disclosed to the client before proffering a standard contingency fee
agreement: (1) that an hourly rate fee would have been in the client’s
interest; (2) that if the client nonetheless chose to enter into a contingency
fee agreement, the degree of risk and the likely recovery would not justify
charging a standard contingency fee; and (3) that virtually all risk of
nonrecovery would be eliminated by waiting to enter into a contingency fee
agreement with the attorney until after he had contacted the responsible
party’s insurance company.

Irrespective of the ABA factors, and of critical importance, it appears
highly likely that the attorney charged a grossly excessive and unreasonable
fee in violation of DR 2-106(A), DR 2-106(B)(8), and Model Rule 1.5(a).

to pay a reasonable fixed fee or to pay a percentage fee contingent on resuits.
Similarly, under the Comment to Rule 1.5, when a client is in a position to pay
a fixed fee, the lawyer should not seek unilaterally to determine whether a
contingent fee is consistent with the client’s best interest, but should provide the
client with the opportunity to make that determination after consultation.

Id. at 901:311 (citation omitted). The opinion went on to state:

[Wihen there is any doubt whether a contingent fee is consistent with the client’s

best interest, which can normally be determined only in light of all the facts and

circumnstances after consultation with the client, the lawyer must offer the client

the opportunity to engage counsel on a reasonable fixed fee basis before entering

into a contingent fee arrangement.
Id. at 901:312,

85. Formal Opinion 94-389, supra note 16, at 1001:251 (emphasis added). The

ABA’s opinion lists 13 factors that the attorney should "consider[] and discuss[]" with the

client before determining the compensation arrangement. See supra note 51 for a list of
these factors.
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The attorney collected a fee of $13,333.00 for his representation, which
occurred over a period of four months. However, from the facts presented
by the client, it is highly probable that the lawyer negotiated the settlement
after the expenditure of five to ten hours of the attorney’s time, leading to
the possibility that the effective rate of return was $1300 to $2600 per hour.

The letter written by the aggrieved client raised, if it did not demonstrate,
the strong possibility that the lawyer knew at the time of his retention that
given the severity of the injuries and the nearly complete absence of any
issue of liability, Globus’s insurance company would tender an amount close
to the policy limit with little or no effort on the lawyer’s part. By charging
a standard (and therefore substantial) contingency fee under such circum-
stances, the facts in the letter present a strong basis for concluding that a
violation of ethical mandates occurred. Indeed, it would appear that the
attorney was well aware at the time of contracting that he would be obtaining
a fee of $1000 to $2500 per hour (assuming five to ten hours of effort to
obtain the settlement offer and the fee of $13,333.00) — all this in the
absence of any meaningful risk of a low or no fee recovery. At a minimum,
the client letter raised the issues of whether the attorney informed the client
at the time of entering into the fee arrangement that the insurance company
would likely tender the policy limits with little work to be done by the
attorney, and whether the attorney’s failure to do so deprived the client of
the information essential to giving informed consent to the proffered standard
contingency fee agreement. Furthermore, the letter raised the issue whether
that failure alone constituted charging an excessive or unreasonable fee.

Disciplinary counsel overwhelmingly did not perceive that the letter raised
any ethical issue by charging a standard contingency fee in a case substan-
tially devoid of any contingency.

VII. The Results of the Survey
A. Disciplinary Counsel Who Viewed the Hypothetical As a
Matter for Fee Arbitration

More than one-third (twenty of fifty-three, or 37.7%) of the responses did
not view the hypothetical as raising an ethics issue, but rather a fee dispute
to be resolved through fee arbitration.® These disciplinary counsel indicated

86. For the bar counsel who sent letters of explanation in place of a questionnaire, I
constructed an answer to Question One in keeping with the contents of the letters. One bar
counsel letter made clear that they regarded the issue as a fee dispute to be resolved by a
separate committee, the Committee for the Resolution of Fee Disputes. For comparative
purposes, I listed their answer to Question One as 75%. The letter from another bar counsel
identified the hypothetical as a fee dispute to be referred to the bar’s Attorney-Client
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that there was a high probability that referral to fee arbitration would occur
on the hypothetical facts. For example, one stated that "virtually all [such
complaints] are dismissed with or without a hearing."® This is supported by
another bar counsel who stated: "If the documentation established that. the
attorney had taken the matter on the contingency as described, we would
dismiss the disciplinary grievance while referring the client to the Bar’s
Attorney-Client Arbitration Board."®

B. Disciplinary Counsel Who Did Not View the Hypothetical
As a Matter for Fee Arbitration

A majority of bar counsel (thirty-three of fifty-three, or 62.3%) did not
view the hypothetical as simply, or primarily, a matter for fee arbitration.®
Consistent with this position, 84.8% of this majority group indicated in
response to Question Two that it was highly likely that the client letter would
result in further proceedings by their office.® Not surprisingly, 90.9% of
this group responded to Question Four that the likelihood was great that the
attorney would be requested to supply more information.®® This indicates

Arbitration Board and not to be considered as an ethical violation. Accordingly, I listed
their answer to Question One as 100%. Both of these answers were included in the statistics
relating to Question One.

As explained supra in note 75, one bar counsel returned two questionnaires. As both
questionnaires tracked each other’s answers almost identically, one combined questionnaire
was constructed and included in the statistics. .

Accordingly, 20 disciplinary counsel responded that there was a 75% or greater
likelihood the matter would be referred to fee arbitration and that no further action would
be taken (Question One). See infra appendix III (presenting fee arbitration responses and
analyzing 20 responses indicating likelihood of arbitration).

87. Bar Counsel Statement. In a similar vein, other bar counsel stated: "[T]his type
of common complaint would ordinarily be referred to a fee arbitration program.” Bar
Counsel Statement. "It is very unlikely this type of grievance would be opened for investi-
gation.” Bar Counsel Statement..

88. Bar Counsel Statement.

89. Of the bar counsel responding to Question One, 30 responded that there was a
25% or less likelihood that the matter would be referred to fee arbitration. Although three
disciplinary counsel did not respond to this question, their remaining answers indicated that
they did not view the hypothetical as a matter for fee arbitration. Therefore, they would
also fall into this category, bringing the total of those judging the likelihood of referral to
fee arbitration at 25% or less to 33.

90. Twenty-eight of the 33 bar counsel in the majority group stated that there was a
better than 75% likelihood that further proceedings would be instituted (Question Two).

91. Thirty of the 33 bar counsel in the majority group responded that there was a 75%
or better likelihood that the attorney would be requested to supply more information
(Question Four).
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that these bar counsel believed that the lawyer’s conduct raised ethical
issues. Thus, a discontinuity appears in the data. Given the responses
discussed so far, especially the responses to Question Two — concerning
the need for further proceedings — it is reasonable to anticipate that the
answers to subsequent questions would indicate that disciplinary proceed-
ings would likely result in a significant number of instances and that cita-
tions to examples of similar disciplinary events would be provided. The
survey results, however, contradict any such expectation. Question Three
asks about the likelihood that a disciplinary event would result. Only seven
of these thirty-three (21.2%) thought there was a 50% likelihood that a
disciplinary event would result based on the client’s letter and only two of
the thirty-three (6.1 %) thought there was a 100% likelihood that a disciplin-
ary event would result.”?> The significance of these responses is accentuated
by the fact that although 78.8% of the majority group responded that they
recalled having situations arise in their office similar to the hypothetical
(Question Five),” they further indicated that only 50% of those situations
resulted in a disciplinary event (Question Six). It appears then that bar
counsel are indicating that whatever further actions they initially undertook,
including seeking further information and instituting further proceedings,*
these actions would rarely result in a disciplinary event. As one bar
counsel concisely described it: "This matter would likely be evaluated and
investigated, but then probably dismissed with referral to a fee dispute
mediator. "%

To determine which bar counsel perceived the core ethics issue, I ex-
cluded from further consideration those bar counsel who answered "no" to
Question Five, assuming that every disciplinary office has received at least
some client complaints of gross overcharging by contingency fee lawyers.”
Therefore, a response stating that the bar counsel did not "recall ever
having situations arise in your office similar to the hypothetical in which

92. Fifteen of the 33 (45.5%) answered that a disciplinary outcome was unlikely.
Nine out of 33 (27.3%) did not answer the question.

93. Twenty-six of the 33 bar counsel in the majority group recalled having a similar
situation occur in their office and which resulted in a follow-up (Question Five).

94. This initially aggressive stance of the bar counsel is borne out by their comments:
"We would definitely look into the matter as a disciplinary case . . . ." Bar Counsel
Statement. "Since this case raises a spectra of fraud, it would be thoroughly investigated
by Bar counsel and unless this attorney had a really good response (which I can’t imagine)
he would be in big trouble . . . ." Bar Counsel Statement.

95. Bar Counsel Statement.

96. As one bar counsel observed: "[Cllients often complain that the fees were exces-
sive." Bar Counsel Statement.
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your office had followed up" is the equivalent of stating such gross over-
charges were not regarded as a disciplinable response.”’

From those twenty-six who answered "yes" to Question Five, I then
excluded from further consideration those who answered "no" to Ques-
tion Six, regarding disciplinary events in response to any similar com-
plaints.®® The basis for this decision is that the most reasonable explanation
of why a disciplinary agency would fail to discipline a lawyer who engaged
in conduct similar to that set forth in the hypothetical, when such conduct
had been brought to the attention of the agency, is that the agency did not
regard the gross overcharging by the contingency fee lawyer as a violation
of the ethical requirements.®

97. One bar counsel who responded "no” to Question Five, listed an on-point exces-
sive contingency fee case, In re Taylor, 5 DB Rptr. 1 (Or. 1991), in which a lawyer
retained to collect PIP insurance benefits knew before being retained that an insurance
company was going to pay the claim, but charged standard contingency fees, which yielded
him an hourly rate of $280 to $350. In re Taylor, 5 DB Rptr. 1, 2-4 (Or. 1991). The court
found that the lawyer violated DR 2-106(A) by clear and convincing evidence necessitating
a public reprimand. Id. Despite the definitiveness of a "no” answer to Question Five, I
placed that bar counsel in the final group of four that perceived the core ethics issue because
the case citation supplied was directly on point.

98. Of the 26 bar counsel who did not characterize the matter as one for fee arbitration
and who had followed up on similar situations to the hypothetical that occurred in their
office, 13 of the 26 answered that those follow-ups resulted in a disciplinary event (Question
Six).

Two other bar counsel who recognized possible grounds for a disciplinary proceeding
supplied citations. However, they were not included in the group of 13 bar counsel who
indicated that situations similar to the hypothetical had occurred in their office and which
had resulted in a disciplinary event. One bar counsel responded that although their office
followed up on a situation similar to the hypothetical, no disciplinary event resulted, and the
other bar counsel responded that no situations had arisen in their office similar to the
hypothetical which led to a follow-up.

In confirmation of this decision, the former bar counsel cited a case not on point and
responded that no disciplinary events had occurred in their office on facts similar to our
hypothetical. See In re Jones, 889 P.2d 837, 838 (N.M. 1995) (giving two-year suspension
for commingling client and office funds, using funds for attorney’s personal use, and
charging excessive fee because attorney performed no work). The latter bar counsel cited
two cases, one of which was generally on point. In re Taylor, 5 DB Rptr 1, 2-4 (Or. 1991);
see supra note 97 (discussing Taylor case). As noted, although this bar counsel responded
that they did not have situations in their office similar to the hypothetical which were
followed up, based upon the case citation, I advanced that bar counsel response into the final
group of those who recognized the core ethics issue.

99. On one occasion, a bar counsel answering "yes" to Question Five and "no" to
Question Six illustrated nonrecognition of the ethical violation by stating that the issues he
or she perceived were a failure to communicate and the possible charging of a contingent
fee in excess of a statutory limit.
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As indicated, one-half of all responding bar counsel who did not charac-
terize the matter as one for fee arbitration, stated in response to Question
Five, that a similar situation arose in their office.’® One-half of that group,
or thirteen, answered in response to Question Six that these similar situa-
tions had resulted in a disciplinary event. Thus, the critical question
becomes: On which ethical issues was that group of thirteen bar counsel
focusing? Were they focusing on the violation of statutory requirements,
a lack of communication, the absence of a signed retainer agreement, a lack
of competence, or the excessive fee and core contingency fee issues?'”

The answer may be found in the responses to Questions Seven and
Eight. Question Seven asked that citations be given for the disciplinary
outcomes generated by situations similar to the hypothetical. Question
Eight asked for the number of such disciplinary events over the past ten
years if they had not been reported.

Of the thirteen jurisdictions indicating that there had been previous
disciplinary proceedings in circumstances similar to those contained in the
hypothetical, only two listed citations to such proceedings. One dealt with
the excessive fee issue in the broad context of a contingency fee agreement
similar to the one set out in the hypothetical.!” The other citation dealt

100. See supra note 93 (stating number of bar counsel who recalled having similar
situation which resulted in follow-up).

101. The disciplinary counsel who commented on the hypothetical, either directly on
their questionnaires, by returning a marked-up client letter, or by enclosing an explanatory
cover letter, noted many issues to be considered. Some responses indicated multiple issues
while others indicated only one. See supra text accompanying notes 79-82.

In order of frequency, seven responses cited the attorney’s failure to communicate;
five noted the attorney’s failure to account for or turn over the file to the client; four cited
the excessiveness of the fee charged; two noted the apparent incompetence of the attorney,
questioned the amount of the fee in general terms, noted the possibility that a settlement
might have been reached without client approval, or noted that statutory fee limits were
exceeded; and one indicated the attorney’s lack of diligence, the lack of a written agreement,
or the puffing of the claim’s potential value.

102. See Committee on Legal Ethics of the W. Va. State Bar v. Gallaher, 376 S.E.2d
346, 351 (W. Va. 1988) (holding that 50% fee was excessive, but 33% fee was proper).
In Gallaher, the claimant suffered an injury while a passenger in a car driven by her son
and incurred medical bills in excess of $2300. Id. at 347. Her son’s insurance company
offered $726.25 in settlement, which she rejected. Id. The claimant, who could neither
read nor write and had no prior experience with lawyers, then retained counsel. Id. She
told her lawyer that she would not sue her son. Jd. The claimant did not execute a fee
contract and did not discuss fees with the lawyer. Id. The lawyer reviewed medical records
and bills and made a demand on the insurance company. Id., Three weeks later, the
insurance company offered $4500. Id. The claimant’s counsel accepted, only later obtain-
ing the client’s assent. Id. at 348. At that time, the lawyer said his fee would be 50% of
the recovery. Id. The claimant stated that the lawyer said the insurance company would
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with misrepresenting matters to a client,'® indicating that the bar counsel
either did not recognize or rejected the core excessive fee issue. Eliminat-
ing the latter response, the pool of bar counsel who had similar situations
in their office that resulted in disciplinary proceedings, and who likely had
in mind the excessive and unreasonable fee issue shrinks to twelve.

Of the twelve remaining responses, five questionnaires provided no
explicit clues as to the driving force behind the bar counsel’s answers.
However, the fact that none of these five bar counsel cited to any published
disciplinary proceedings similar to the hypothetical and failed to indicate
that there were any nonpublished proceedings such as private reprimands,
strongly indicates that they did not regard the excessive fee issue as the, or
even a, dominant one in the litany of issues raised by the hypothetical.
How else to explain that these bar counsel, who indicated that there had
been previous disciplinary proceedings in their office in circumstances
similar to those described in the hypothetical, failed to identify disciplinary
proceedings involving contingency fee lawyers charging standard contin-
gency fees in cases with a very high probability of a substantial insurance
payment with little or no effort by the lawyer and thus an absence of risk?
Accordingly, these five responses were eliminated.

From the remaining seven bar counsel who indicated that there were
previous disciplinary proceedings in circumstances similar to the hypotheti-
cal, but who did not provide citations, comments on their questionnaires
showed that four of the bar counsel did not regard the core fee issue as
dominant. One bar counsel commented that "[t]he matter would likely be
evaluated and investigated, but then probably dismissed with referral to a

pay all future medical bills — which it did not. Id. The attorney claimed to have worked
16.6 hours for an hourly fee of $140. Id. The court concluded that the 50% fee was
excessive and that it violated DR 2-106. Id. at 350. The court recited several facts to
support its conclusion: there was never any anticipation that suit would be filed (due to the
family relationship); it was clear that the claimant was prepared to accept a modest settle-
ment; the lawyer’s investment of time and skill was de minimis; and even though risk was
involved, the fee was grossly disproportionate. Id. The court found a one-third fee
reasonable, ordered the lawyer to refund the difference, and issued a public reprimand to
the lawyer. Id. at 350-51.

103. See In re Foley, 604 N.Y.S.2d 467, 468 (N.Y. App. Div. 1993) (censuring
attorney even after considering 36-year unblemished record when attorney misrepresented
settlement offer to client, prepared fake closing statement, paid client from attorney’s own
account, falsely stated to workers’ compensation carrier that claim had been settled, and paid
carrier out of attorney’s own funds). In addition to citing Foley, the bar counsel who
answered that there was a 100% likelihood that more information would be sought, stated
that "[a]ll complaints concerning an attorney’s failure to properly account to a client for
settlement funds are thoroughly investigated.” Bar Counsel Statement.
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fee dispute mediator," 104 thus removing this bar counsel from the pool.
Two questionnaires had comments indicating that discipline had previously
been imposed for failure to communicate adequately with clients.'® An-
other bar counsel commented: "Have no fee arbitration procedure. Upon
further inquiry many ‘fee’ type complaints reveal possible violations of
Model Rules 1.3, 1.4(a) or (b), 8.4(c)."'® Because these Model Rules
sections respectively deal with matters of diligence, keeping the client
informed, explaining matters to clients so that the client may make in-
formed decisions, and prohibiting fraud, dishonesty, deceit, or misrepresen-
tation, it appears that neither this bar counsel, nor the bar counsel who
indicated that the matter would likely be dismissed and referred to a media-
tor, nor the two bar counsel focusing on the attorney’s failure to communi-
cate considered the excessiveness of the contingency fee charged to be an
issue. However, one bar counsel of the seven answered Question Seven
"unearned fee — 6 mo-2 year suspensions"'” and another answered Ques-
tion Seven "private censure with return of portion of fee."!'® Based on
these comments, it is reasonable to conclude that these two bar counsel
focused on the core excessive fee issue.'®

Therefore, we are left with a total of four bar counsel who recognized
the excessive contingency fee issue: the two bar counsel who had com-
mented that they were concerned primarily with the excessive fee issue;!"
the bar counsel who cited a disciplinary case on excessive fees in contin-
gency fee cases;'!! and the bar counsel who cited an on-point excessive
contingency fee case even though he answered "no" to Question Five'™

104. Bar Counsel Statement.

105. Bar Counsel Statements.

106. Bar Counsel Statement.

107. Bar Counsel Statement.

108. Bar Counsel Statement.

109. Curiously, a search of case law in the jurisdiction of one of these two bar counsel
revealed no instance of discipline for charging an excessive fee in a standard contingency
fee context. See infra notes 132-34. Given the disciplinary jurisprudence of that state, it
is doubtful that a successful prosecution could be mounted. The same is true for the state
jurisprudence of the other bar courisel respondent. Nonetheless, I credited both responses
as recognizing the core issue.

110. See supra notes 107-08.

111. See supra note 102 and accompanying text (discussing case that bar counsel cited
involving excessive fee dispute). Even though I included this bar counsel’s response in the
final four, his answer to Question Three, based on the facts of the hypothetical and the work
that his office would likely do, was that there was a small likelihood (10% to 25%) that the
lawyer would be disciplined.

112. See supra note 97.
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regarding whether a similar situation had arisen in his office. These four
positive responses represent 7.5% of the total of fifty-three responses.!™®
The conclusion is clear: There is no case-by-case enforcement of the ethics
codes’ requirements that contingency fees be reasonable and not clearly
excessive.

Conclusion

The claim of case-by-case enforcement of the ethics codes’ admonition
against unreasonable and clearly excessive fees in the contingency fee
context is a pretextual practice utilized to maintain the status quo. It does
not exist — even for the most flagrant violations. If there is to.be any
enforcement of ethical admonitions with regard to contingency fees, it will
have to come from outside of the-disciplinary process. But from where?
The rejection by the ABA Standing Committee on Ethics and Professional
Responsibility, in Formal Opinion 94-389, of the request to permit contin-
gency fee clients even the barest modicum of consumer protection would
indicate that the self-regulatory process itself has failed in this area.

The success of the assault on ethical standards is instructive. If contin-
gency fee clients are to receive any protection, it will not be from the ABA,
the judiciary, or the disciplinary process. Sed quis custodiet ipsos Custo-
des.™

113. One of the four positive responses came from a bar counsel in a state that has
never disciplined a lawyer for charging a standard contingency fee in personal injury
representation when liability was not an issue and when the lawyer knew at the outset that
a substantial settlement would likely be obtained with little effort. See supra note 109.
Moreover, giving the benefit of the doubt to the five questionnaires that did not indicate that
the primary focus of the disciplinary proceedings was based on the excessive fee issue, see
supra text following note 103, still produces only a total of nine bar counsels — or just 17%
of those polled — that recognized that an excessive contingency fee raised ethical issues
necessitating investigation and possibly resulting in discipline.

114. JUVENAL, VISATIRES, at line 347, quoted in JOHN BARTLETT, FAMILIAR QUOTA-
TIONS 122 (Emily Morison Beck ed., 15th ed. 1980) ("But who is to guard the guards
themselves?"). Plato effectively countered this question 300 years earlier: "What an absurd
idea — a guardian to need a guardian!” PLATO, THE REPUBLIC, Book 3, 403-E, quoted in
BARTLETT, supra, at 122 n.8. However, Plato never met the ABA.



1374 53 WASH. & LEE L. REV. 1339 (1996)

Appendix 1

The Questionnaire

1. What is the likelihood that your office would refer the sender to a fee
arbitration service and that your office would take no further action?

0% 10-25% 50% 75% 100%

2. How likely is it that this letter would result in further proceedings by
your office other than simple acknowledgment of receipt or reference to
a fee arbitration system?

0% 10-25% 50% 75% 100%

3. What is the likelihood that as a consequence of this letter, a disciplinary
event (defined as private censure or a more serious sanction) would
result?

0% 10-25% 50% 75% 100%

4. What is the likelihood that if your office received this letter you would
request the attorney to supply more information?

0% 10-25% 50% 75% 100%

5. Do you recall ever having a situation arise in your office similar to the
hypothetical in which your office had followed up?

Yes No

6. If your answer to the preceding question was "Yes" did the follow-up by
your office ever result in a disciplinary event?

Yes No

7. 1f there have been disciplinary outcomes of which you are aware gener-
ated by situations similar to the hypothetical described in the "client
letter," please give appropriate citations.

8. If any of the disciplinary events remain confidential (such as private
reprimands) how many such disciplinary outcomes have occurred in the
last 10 years in your office?

_____(number)

9. (Optional) Please identify the name of your office.
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Appendix II
Breakdown of Responses to the Questionnaire by Percentage
Response
0% 10- 50% 75% 100% |No
25% Answer
Question 1 453% (11.3% [0% 22.6% }15.1% |5.7%
(# of responses) | (24) 6) ©) a2s @ | @)
Question 2 12% 24% 0% 18% 44% 2%
(# of responses) |[(6) 12) ©0) ® (22) ¢))
Question 3 16% 46% 14% 0% 4% 20%
(# of responses) [[(8) 23 ™ (0] ¥)) (10)
Question 4 12% 14% 4% 10% 60% 0%
(# of responses) || (6) @) @ &) (30) ©
Yes No No
Answer
Question 5 80% 18% 2%
(# of responses) [[(40) 9 ¢y
Question 6'"7 50% 37.5% [12.5%
(# of responses) | (20) 15 ()]

115. This total includes the constructed response for one jurisdiction based on a letter
response and not a completed questionnaire. See supra note 86.
116. This total includes the response constructed from one jurisdiction’s letter of
explanation and the combination of the two questionnaires submitted by one of the jurisdic-
tions. See supra note 86.

117. Only those disciplinary counsel who responded "yes" to Question Five were
included in the results of Question Six.
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Appendix Il

Fee Arbitration Responses

More than one-third (37.7%) of the responses viewed the hypothetical
as raising a fee dispute to be resolved through fee arbitration rather than an
ethics issue.!”® Of the group who categorized the complaint as one for fee
arbitration, 83.3% responded that it was unlikely that further proceedings
would be instituted other than reference to fee arbitration.!”® Not surpris-
ingly, 61.1% of those bar counsel inclined towards fee -arbitration were
unlikely to request more information from the attorney.'® A disciplinary
event was not likely to occur according to 94.4% of those bar counsel
inclined towards fee arbitration.'?

118. Twenty disciplinary counsel responded that there was a 75% or greater likelihood
the matter would be referred to fee arbitration and that no further action would be taken
(Question One). See'supra note 86 (explaining derivation of three responses).

Although most of these bar counsel wore fee arbitration blinders, some commented
that disciplinary infractions might be present although they also concluded that a disciplinary
result was unlikely to occur, see infra note 121. Some bar counsel comments included: "In
this case, a [fee arbitration] panel may well recommend an investigation since the contingent
percentages appear high (40% to 50%) and the attorney may have misrepresented develop-
ments in the case to the client . . . . [Planels here are not impressed by a lack of time
records and tend to hold that against an attorney in determining the reasonableness of the
fee." Bar Counsel Statement. "The grievance would originally be referred to our fee
grievance committee, and would only be further investigated if evidence that fee was clearly
excessive or illegal, or if evidence of other misconduct." Bar Counsel Statement. "We
would review to see if fees charged were extortionate or fraudulent." Bar Counsel State-

ment.
) Another bar counsel noted: "Some complaints [similar to the hypothetical] have been
referred to a hearing committee. Virtually all are dismissed with or without a hearing."
Bar Counsel Statement.

Conversely, two bar counsel saw no issues worthy of discipline presented by the
hypothetical. Their responses tracked each other and stated that the matter would be
referred to fee arbitration, no further action would be undertaken by their office, there was
no chance a disciplinary event would occur, no information would be requested from the
attorney, and no similar situations had ever occurred in their office.

119. Fifteen of the 18 bar counsel choosing the fee arbitration route responded that
there was a 25% or less likelihood that further proceedings would be instituted (Question
Two).

120. Eleven of the 18 bar counsel inclined towards fee arbitration responded that there
was a 25% or less likelihood that more information would be requested from the attorney
(Question Four).

121. Seventeen of those 18 bar counsel inclined to refer the matter to fee arbitration
replied that there was a 25% or less likelihood that a disciplinary event (defined as private
censure or a more serious sanction) would result (Question Three).
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Despite this categorical fee arbitration classification, 83.3% of bar
counsel favoring arbitration responded that they recalled following up on
a similar situation to the hypothetical.'? Furthermore, 46.7% of these bar
counse] responded that their follow-up resulted in a disciplinary event.!®
How are these responses to be reconciled? Once again the critical question
becomes: Even if the bar counsel perceived the matter as raising ethical
issues, on which ethical issues were they focusing?

Of the seven responses indicating that follow-up of a situation similar to
the hypothetical resulted in a disciplinary event, two indicated by their
comments that they did not recognize, or rejected as an issue, the excessive
contingency fee: “"the fee dispute would be referred,"'* and the "fee arbitra-
tion petitions are often accompanied by grievance complaints stating the
same facts . . . . There are cases where the charges have included not
paying a fee arbitration award."'®

Of the remaining five responses indicating follow-up resulted in a discip-
linary event, two provided case citations. One was a disciplinary proceed-
ing in which an attorney collected cumulative fees — thus missing the
hypothetical’s core issue of excessive contingency fees.’” The other bar
counsel, although citing a disciplinary proceeding holding a standard contin-
gency fee to be excessive in the facts at issue,'” nevertheless responded that

122. Fifteen of the 18 bar counsel recalled following up on a situation similar to the
hypothetical in their office (Question Five).

123. Seven of the 15 bar counsel favoring fee arbitration who recalled having a situation
similar to the hypothetical in their office responded that the follow-up by their office resulted
in a disciplinary event (Question Six). It should be noted, however, that one of these seven
responded that there was no chance that a disciplinary event would result from the hypotheti-
cal (Question Three), and that this bar counsel and another responded that there was a 100%
likelihood that they would refer the matter to arbitration and take no further action.
Although these responses conflict with their answers that follow-ups had resulted in disci-
plinary events in situations similar to the hypothetical in their offices, they are not problem-
atic for our purposes because both bar counsel are ultimately eliminated for failing to
recognize the core contingent fee issue.

124." Bar Counsel Statement.

125. Bar Counsel Statement. This bar counsel also commented on Question Four by
stating that there was a 100% likelihood of requiring the attorney to produce more informa-
tion, "but as part of fee arbitration initially."

126. See Attorney Grievance Comm’n v. Harlan, 578 A.2d 1196, 1201 (Md. 1990)
(finding that attorney taking fee on damages recovered in tort action that were paid out to
creditor in addition to fee already charged client was clearly excessive and mandated six-
month suspension).

127. See In re Swartz, 686 P.2d 1236, 1248 (Ariz. 1984) (holding one-third contin-
gency fee "unreasonable and clearly excessive” because: "There was nothing novel or
difficult about the case and it was not even necessary to file a legal action. At the most,
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a disciplinary event occurring on our hypothetical facts was unlikely. More
importantly, his comments demonstrated his failure to recognize, or his re-
jection of, the excessive fee issue in the hypothetical: "If the failure to com-
municate were of longer duration (i.e., > 4 mos.), that aspect might
trigger further investigation. There is also some indication that the lawyer
accepted the settlement without client approval: we might follow up on that
issue. "2

Of the remaining three bar counsel who indicated that follow-up resulted
in a disciplinary event, two stated that discipline imposed on facts similar
to the hypothetical would be private.'”” These two bar counsel, however,
stated that there was a 75% likelihood that they would refer the sender to
fee arbitration and take no further action, and that there was only a 10% to
25% likelihood that a follow-up disciplinary event would result. Although
these bar counsel may have recognized the excessive fee issue as an ethical
matter, it is more likely that they were referring to the failure of an attor-
ney to submit to arbitration or to comply with the outcome of an arbitration
and the ensuing disciplinary proceedings.

The remaining bar counsel commented that a client complaint of the sort
in the hypothetical would “originally be referred to our fee grievance
committee, and would only be further investigated if evidence" was discov-
ered indicating that the "fee was clearly excessive or illegal."”*® Because
of these comments, I searched that state’s case law to determine the in-
stances in which contingency fees were found to violate DR 2-106(A) and
unearthed a total of seven disciplinary cases in which contingency fees and
DR 2-106 played a role. Of these seven disciplinary proceedings, none
dealt squarely with the ethical issue of charging a contingency fee in the
absence of assuming any meaningful fee risk. The case closest to the core
ethics issue was not even a disciplinary case.’® Of the disciplinary cases,

only thirty hours of time were expended on the case.").

128. Bar Counsel Statement.

129. Bar Counsel Statements.

130. Bar Counsel Statement.

131. See In re Settlements of Betts, 587 N.E.2d 997, 1005 (Ohio Ct. C.P. 1991)
(finding excessive contingency fee). In Bets, upon an attorney’s application for court
approval of a settlement and for attorney’s fees in a personal injury case involving two
minors severely injured by a drunk driver, the probate court held that because "there never
was any risk in this case of a non-recovery” against the "substantial insurance policy,”
the requested 33% contingency fee was too great in light of the eight factors contained
in DR 2-106. Id. at 1004. Despite the total absence of any contingency, the court
awarded 20% of the minor’s recovery as "the reasonable value of such legal services." Id.
at 1005.
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only one broached the subject obliquely,®® while the others involved

attorneys that altered the terms of the retainer agreement'® or double-
charged clients.” Accordingly, it is difficult to perceive the basis on
which a bar counsel in Ohio — which has no private reprimand system —
responded affirmatively to Question Six unless that counsel was referring
to different ethical questions than those at the core of the hypothetical.'®
Therefore, none of the bar counsel who responded that a disciplinary event
resulted from pursuing situations in their offices similar to the hypothetical
appear to have recognized the core issue of excessive contingency fees.

132. See Lake County Bar Ass’n v. Lillback, 535 N.E.2d 300, 300-02 (Ohio 1989)
(lying to probate court regarding source of guardianship funds and charging client one-third
contingency fee in simple probate case, even though lawyer had nothing to do with obtaining
the estate proceeds, warranted two-year suspension from the practice of law for violating
DR 2-106 (excessive fees) and DR 1-102 (dishonest conduct)).

133, See Akron Bar Ass’n v. Naumoff, 578 N.E.2d 452, 453 (Ohio 1991) (finding that
collecting $14,744.30 contingency fee from client who had already signed an hourly
retainer, under which the fee amounted to $2400, and who had not agreed to switch to
contingency fee warranted public reprimand and restitution).

134. See Cleveland Bar Ass’n v. Podor, 647 N.E.2d 470, 470-71 (Ohio 1995) (finding
that collecting contingency fee of 40% on both slip-and-fall settlement and HMO Iien on
settlement constituted "clearly excessive fee" under DR 2-106(A) and that such fee, in
addition to attorney’s conflict of interest, warranted six-month suspension that could be
suspended if attorney completed two-year monitored probation); Cincinnati Bar Ass’n v.
Schultz, 643 N.E.2d 1139, 1140-41 (Ohio 1994) (finding that contingent fee agreement
authorizing collection of fee on any subrogated claims paid from client settlement or
judgment and hourly rate charge if client discharged firm was "contrary to the shared risk
of nonrecovery that a contingent-fee agreement represents”; also finding that collecting
nonrefundable fees and not allowing client access to file until signing undated release
warranted holding majority shareholder of legal professional association vicariously liable
for these disciplinary offenses by association’s attorneys); Cuyahoga County Bar Ass’n v.
Okocha, 632 N.E.2d 1284, 1286 (Ohio 1994) (finding that charging "nonrefundable
retainer” of $12,000 plus 40% contingency fee, after first agreeing to "forgo any contingent
fee as well as the retainer fee,” "twice violated DR 2-106(A) (charging clearly excessive
fee),” and, in addition to dishonesty and commingling of client funds, warranted indefinite
suspension); Cuyahoga County Bar Ass’n v. Berger, 597 N.E.2d 81, 82 (Chio 1992)
(finding that charging 50% contingency fee in 42 U.S.C. § 1983 action in addition to court-
awarded attorney fees (giving lawyer more than 50% of total damages) and creating strict
confidentiality agreement to hide settlements from bar association warranted one-year
suspension); Cincinnati Bar Ass’n v. Fehler-Schultz, 597 N.E.2d 79, 81 (Ohio 1992)
(collecting contingency fee of 33% of settlement in serious car accident in addition to 33%
fee for reducing injured client’s insurance reimbursement request (effectively collecting 50%
of total fee which was in excess of the written contingency fee agreement), in addition to
aiding a nonlawyer in practice of law, warranted indefinite suspension).

135. Nonetheless, I counted one of the Ohio bar counsel responses as indicating
recognition of the core ethics issue. See supra note 107.






