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Isaiah and His Young Disciples:
Justice Brandeis and His Law Clerks

TODD C. PEPPERS*

Introduction

It cannot be said that Louis Dembitz Brandeis has suffered from a lack of scholarly attention.
Brandeis is considered to be one of the most influential Justices in the history of the U.S.
Supreme Court, and scores of books and law-review articles have been written about Brandeis
the lawyer, the political insider, the Zionist, and the Justice. A case can be made, however, that
history has not fully recognized the important and lasting contribution that Brandeis made to
the development of the institutional rules and norms surrounding the Supreme Court law clerk,

an oversight that this essay seeks to rectify.

Brandeis was not the first Supreme Court
Justice to hire law clerks. Upon his elevation
to the Supreme Court in 1882, Justice Horace
Gray started the practice of hiring recent Har-
vard Law School graduates to serve as his legal
assistants.! Justice Gray instituted the tradi-
tion of hiring law clerks while serving as the
Chief Justice of the Massachusetts supreme
judicial court, and one of the young Harvard
Law School men Gray hired was Brandeis him-
self. Nor was Brandeis responsible for much of
the early mythology surrounding the relation-
ship between Justice and law clerk. It was the
“Magnificent Yankee,” Justice Oliver Wendell

Holmes, Jr., who summoned a generation of
Harvard Law School graduates to serve as pri-
vate secretaries, social companions, surrogate
sons, and caretakers to “God’s grandfather.”? It
would be Brandeis’ clerkship model, however,
that led to the professionalization of the clerk-
ship institution. From the hiring of his first
law clerk, Brandeis demanded that each law
clerk have a strong work ethic, possess supe-
rior legal writing and research skills, and abide
by the fiduciary relationship between Justice
and law clerk. While future Justices have dif-
fered from Brandeis in the type of substan-
tive job duties assigned to their law clerks, the
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expectations about the duties of confidentiality
and loyalty as well as the skills to be possessed
by law clerks remain unchanged. This essay
will explore the Brandeis clerkship model, ar-
guing that Brandeis’ rules for and expecta-
tions of his law clerks not only were unique for
their time, but also forever shaped the clerk-
ship models adopted by future generations of
Justices.

Before turning to Justice Brandeis, a brief
aside about one of the primary sources used
in this essay. In the early 1980s, author and
attorney Lewis J. Paper had the rare oppor-
tunity to interview twelve surviving Brandeis
law clerks as he prepared to write his book
on the late Justice.? His interview notes offer a
fascinating peek into the world of the Brandeis
clerkship and contain many details and tidbits
never before discussed in any book or arti-
cle. Mr. Paper donated his interview notes to
the Special Collections Department at Harvard
Law School, and he has graciously allowed me
to quote from them in this article.

The Selection of Justice Brandeis’
Law Clerks

The selection of law clerks by the Justices
on the White, Taft, and Hughes courts var-
ied dramatically from the selection practices
of the modern Court. While today’s Justices
pore through hundreds of applications, often
assisted by a screening committee, in the early
years of the clerkship institution law students
at Harvard, Yale, and Columbia found them-
selves tapped by faculty members to work
at the Supreme Court for such Justices as
Holmes, William Howard Taft, and Harlan
Fiske Stone. Upon arriving at the Supreme
Court, Brandeis began following Holmes’
practice of having Harvard Law School profes-
sor Felix Frankfurter select his clerks. In a De-
cember 1, 1916, letter to Frankfurter, Brandeis
wrote that Frankfurter’s selection of Calvert
Magruder as his first law clerk strengthened
the Justice’s confidence in Frankfurter,* and
two years later Brandeis stated that Frankfurter

now had unlimited discretion to select his
clerks—while adding that “[w]ealth, ances-
try, and marriage, of course, create presump-
tions; but they may be overcome.” Brandeis
later supplemented his list of non-binding hir-
ing preferences, telling Frankfurter that “other
things being equal, it is always preferable to
take some one whom there is reason to believe
will become a law teacher.”®

The twenty-one men selected by Frank-
furter had a few common characteristics. Of
course, they were all Harvard Law School men.
Eighteen of the twenty-one clerks were mem-
bers of the Harvard Law Review, many had
worked—either during their third year of law
school or during a subsequent year of grad-
uate school—as Professor Frankfurter’s re-
search assistants, and a few had prior clerk-
ship experience with such appellate court
judges as Learned Hand and Julian Mack.’
Another characteristic that many of the law
clerks shared was religion. Brandeis biogra-
pher Philippa Strum states that the “over-
whelming majority” of Brandeis’ clerks in the
1920s and 1930s were Jewish. Strum writes
that Brandeis’ selection practices stemmed
from the fact that (1) he preferred clerks who
had the potential to be law professors, and
(2) he believed that “‘a great service could
be done generally to American law and to
the Jews by placing desirable ones in the law
school faculties,’” given the fact that ““in the
Jew [there is] a certain potential spirituality
and sense of public service which can be more
easily aroused and directed, than at present is
discernible in American non-Jews.””%

Typically, Brandeis never interviewed—
or even met with—potential law clerks prior
to their selection by Frankfurter. At least one
law clerk found Brandeis’ habit of not in-
terviewing prospective law clerks to be odd.
Adrian S. Fisher, who clerked during Octo-
ber Term 1938, asked then-Professor Frank-
furter “if I could meet the Justice before, just
to make sure he didn’t think he was getting a
pig in the poke or anything, but Felix looked
at me like that was a real strange request, and
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so I never met Brandeis before my clerkship
began.” David Riesman (October Term 1935)
was one of the few clerks to meet with Bran-
deis prior to his clerkship.!? After traveling to
Washington, D.C. and meeting with Justices
Brandeis, Benjamin Cardozo, and Holmes in
1934, Riesman returned to Cambridge and im-
mediately contacted Frankfurter. “I wrote to
Felix that I would much prefer to clerk for
Cardozo instead of someone who reminds me
of my stern father [to wit, Brandeis]. Felix
Frankfurter rejected this in a very stern letter
to me. He said it was precisely for those rea-
sons that it would be good for me.”!! The idea
of somebody declining an offer to clerk for Jus-
tice Brandeis is a bit astonishing, and, as dis-
cussed below, Riesman’s entire clerkship ex-
perience can be viewed as the exception to the
norm.

Perhaps because the law clerks did not
interview prior to their clerkship, they found
their first encounter with the legendary jurist
to be daunting. Former law clerk H. Thomas
Austern (October Term 1930) describes Bran-
deis as a combination of “Jesus Christ and
a Hebrew prophet,” confessing that “in the
first few months I was scared to death of
him.”'2 Austern’s description is echoed by
Fisher, who recalls that his first impression
was that Justice Brandeis “seemed to be a
combination of Isaiah the prophet and Abra-
ham Lincoln. A raw-boned characteristic. He
had a rough-hewn look, [and] a grave, al-
most diffident courtesy.”!'® Even former law
clerk Dean Acheson (October Terms 1919 and
1920), writing his memoirs after a career on the
international stage, remains struck by Bran-
deis’ appearance:

The Justice was an arresting fig-
ure; his head of Lincolnian cast
and grandeur, the same boldness and
ruggedness of features, the same
untamed hair, the eyes of infinite
depth under bushy eyebrows, which
in moments of emotion seemed to jut
out. As he grew older, he carried a

Dean Acheson, who clerked for Brandeis in the 1919
and 1920 Terms, went on to serve as Secretary of
State under Harry S Truman. "Please remember that
your function is to correct my errors, not to introduce
errors of your own,” Brandeis once admonished him.

prophetic, if not intimidating aura. It
was not in jest that later law clerks
referred to him as Isaiah.'*

Given such a description of Justice Brandeis, it
is hardly surprising to learn that it would take
months before the clerks felt entirely comfort-
able in the presence of such a biblical figure.
The law clerks received little, if any,
advice or instruction from Frankfurter. “He
[Frankfurter] did say you were expected to
work very hard, meaning mornings, afternoons
and evenings, and you would have to cut
down on your social life,” recalls Fisher. “[It]
was also implied that you should not be mar-
ried. Nothing explicit, but it seemed clear.”!’
Through Frankfurter, Brandeis issued warn-
ings and assigned homework to his future
law clerks. Brandeis instructed Frankfurter
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to inform incoming law clerk Willard Hurst
(October Term 1936) “that he will be expected
to be familiar with all my opinions by Sept.
15% and that the pass mark is 99 !/, percent.
Also say that he should otherwise familiarize
himself with the tools of the trade,” lamenting
the fact that an earlier law clerk did not fully
appreciate the scope of Shepard’s Citations.'®
Brandeis subsequently added to the reading
list, writing later that “[w]ould it not be well
to have Hurst read, before the Autumn, ‘Busi-
ness of the USSC,’!” and Charles Warren’s
‘S.C. in U.S. History’!® so as to get in the
background.”!’

The Brandeis Clerkship Model

The Brandeis law clerks reported for duty at
Justice and Mrs. Brandeis’ private residence—
originally at their Stoneleigh Court apartment
on Connecticut Avenue, and later at a second
apartment building at 2205 California Street
Northwest. At both locations, Justice Brandeis
used a smaller, second apartment to house of-
fices for himself and his clerk. Regarding the
California Street apartment, Brandeis biogra-
pher Strum writes: “Willard Hurst found the
office apartment overflowing with papers and
books. The bathtub was filled with folders of
clippings and references to bits of irrelevant
information Brandeis came across while do-
ing research, information that interested him
as well as data that might provide useful some
day... The kitchenette was piled with
manuscripts and corrected proofs.”?’

Even after the construction of the
Supreme Court building, Justice Brandeis and
his law clerk worked at the apartment.?! In
1920, Congress authorized the Justices to em-
ploy both a law clerk and a stenographic as-
sistant, but Brandeis did not hire either a sec-
retary or a second law clerk. “Why Brandeis
dispensed with secretarial aid was never ex-
plained, but I surmise that he was loath to share
the confidences of the office more widely than
the absolute minimum,” writes former law
clerk Paul A. Freund (October Term 1932).

“That, and perhaps his general avoidance of
belongings.”?? Justice Brandeis’ official Court
staff was rounded out by a series of aging mes-
sengers.

The law clerks typically reported to duty
in late September, often overlapping with the
outgoing clerk for several days of “breaking
in.” The clerks’ primary job duties were assist-
ing in the preparation of opinions and related
legal research. Brandeis alone began the pro-
cess by drafting the statement of facts. “This
was a chore that Brandeis took upon himself,”
comments Freund. “[I]t seemed to me . . . that
this was a token, a mark of his intellectual scru-
ple, that before either he or his law clerk should
set to work expounding the law, the facts of the
case should have been thoroughly assimilated,
understood and made part of himself as an
earnest that his work would be grounded in an
appreciation of the true nature of the contro-
versy before him.”?* The statement of facts in
the cases assigned to Brandeis can be found in
his personal papers, written in his distinctive
hand on lined paper “with a large black foun-
tain pen that might have been a relic of the Iron
Age.”?

Brandeis did not always produce a com-
plete first draft. “He would most frequently
write out a few pages, have them printed, re-
vise them, add a few more pages, and the whole
printed again, and so forth.”>> At some point
the printed pages would be handed off to the
clerk for comment and revision. Brandeis did
not want either himself or his clerk to treat the
other’s work as gospel. Writes Acheson:

My instructions regarding his work
were to look with suspicion on every
statement of fact until it was proved
from the record of the case, and on
every statement of law until I had ex-
hausted the authorities. If additional
points should be made, I was to de-
velop them thoroughly. Sometimes
my work took the form of a revision
of his; sometimes of a memorandum
of suggestions to him.?°
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Justice Brandeis was photographed with his wife, Alice, in their carriage in 1921. Clerks reported for duty at
the Brandeis home and rarely accompanied the Justice to the Court.

Conversely, Acheson adds, Brandeis might use
portions of his clerk’s original draft opinion
or instead begin anew.?’ “On occasion, some
sentences in the law clerk’s memoranda would
find their way into the opinion,” writes Fre-
und. “[M]ore often they suffered the fate of
the Justice’s own first drafts—radical revision,
transposition, strengthening and polishing.”?
Freund’s description of this laborious drafting
process is reflected in the Louis Brandeis Pa-
pers at Harvard Law School, where multiple
opinion drafts—some covered with the Jus-
tice’s handwritten edits, others with typed in-
sertions of questions or proposed changes by
the law clerks—can be found in a single case
file.

It is apparent that Brandeis considered his
clerk a partner—although not an equal one®
—in a joint task. This partnership extended
through the opinion-drafting process. Freund
writes that both Justice Brandeis and his law

~ -~ — o = o

clerk received copies of revised opinions from
the Supreme Court printing office.>* In de-
scribing the final editing process, Acheson
comments that “[a] touching part of our rela-
tionship was the Justice’s insistence that noth-
ing should go out unless we were both satisfied
with the product. His patience and generos-
ity were inexhaustible.”! Hurst recalled that
Justice Brandeis himself referred to the rela-
tionship between law clerk and Justice as a
partnership, albeit with the law clerk in a more
junior role. “[Y]ou were expected to have the
responsibilities of a partner. He expected me
to pull no punches and read everything with a
critical eye. He didn’t want any petitions for
rehearing because of any error on his part. |
was not to stand in awe of him but was to tell
him frankly what I thought.”3?

Of course, this “partnership” placed
tremendous stress upon the clerk. “The illu-
sion was carefully fostered that the Justice was
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relying, indeed depending, on the criticism and
collaboration of his law clerk,” writes Freund.
“How could one fail to miss the moral implica-
tions of responsibility?”’3* These implications
were forever seared into the collective mem-
ory of the Brandeis law clerks as the result of
a blunder committed by the young Acheson,
who served as Brandeis’ law clerk during Oc-
tober Terms 1919 and 1920. After discovering
that there were two incorrect legal cites in an
opinion he was preparing to announce from the
Bench, Brandeis returned to his home office
and sternly announced to Acheson: “‘Please
remember that your function is to correct my
errors, not to introduce errors of your own.””3*
James M. Landis (October Term 1925) re-
ceived a similar lecture from Brandeis after
failing to correct some erroneous legal cita-
tions: “Sonny, [said Brandeis] we are in this
together. You must never assume that I know
everything or that I am even correct in what I
may say. That is why you are here.”*> William
A. Sutherland (October Terms 1917 and 1918),
who himself suffered the embarrassment of
letting an incorrect legal cite remain in a draft
opinion, recalls that Brandeis was not angry
when his young clerk committed such an er-
ror, “but he made you feel that you certainly
didn’t want to have something like that happen
again.”3®

Law clerks did not prepare Bench mem-
oranda, and, if they did review the occasional
cert. petition, it was at the start of the Term
when the pace was slow. Writes Acheson:

In two respects my work with Jus-
tice Brandeis was different from the
current work of many law clerks
with their chiefs. This is sometimes
closely concerned with the function
of deciding. The Justice wanted no
help or suggestions in making up his
mind. So I had nothing to do with
petitions for certiorari. . .. [T]he Jus-
tice was inflexible in holding that the
duty of decision must be performed
by him unaided. ... He was equally

emphatic in refusing to permit what
many of the Justices today require,
a bench memorandum or précis of
the case from their law clerks to give
them the gist of the matter before
the argument. To Justice Brandeis . . .
this was a profanation of advocacy.
He owed it to counsel—who he al-
ways hoped ... would be advocates
also—to present them with a judicial
mind unscratched by the scribblings
of clerks.?’

Freund suggests another, more practical rea-
son for why the clerks did not discuss the
cases with Brandeis prior to oral argument:
“[H]e would consider it an unnecessary drain
on resources.”®

A few additional topics were never dis-
cussed between law clerk and Justice: the re-
sults of the Court’s weekly conferences and
Brandeis’ opinions of other Justices. Unlike
future Justices, Brandeis did not come back
from the Supreme Court’s conferences and un-
burden himself to his law clerks. His docket
book was kept locked, only to be burned at
the end of the Term by the Marshal of the
Court.>* Nor did he complain or gossip about
the other Justices,*® perhaps due to what one
clerk perceived as the Justice’s “adulation for
the dignity of the Supreme Court.”*!

The other main responsibility for a Bran-
deis clerk was legal research. Not surprisingly,
the inventor of “the Brandeis brief” gave his
clerks daunting research assignments. “[W]e
worked like hell for Brandeis checking cases
and doing research,” recalls Sutherland.*?
While Justice Brandeis expected his clerks
to provide “the most exacting, professional,
and imaginative search of the legal authori-
ties,” Acheson states that successful legal re-
search “was more often than not the begin-
ning, not the end, of our research.”® Thus,
Acheson’s research time was spent equally
in the Supreme Court Library and in the Li-
brary of Congress, collecting statistics and his-
torical data “with civil servants whose only
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recompense for hours of patient help to me
was to see an uncatalogued report of theirs
cited in a footnote to a dissenting opinion.”**
A good example of the exhausting research
projects assigned to the law clerks can be found
in the clerkship of Henry J. Friendly (October
Term 1927), who spent weeks at the Library
of Congress preparing a report on the wire-
tapping laws of the forty-eight states.*> Such
visits were common to all clerks, who “came to
know intimately the labyrinths of the Library
of Congress.”**

At times, the research projects allowed the
law clerks a glimpse of the legendary Bran-
deis memory. Strum recounts an instance in
which Brandeis not only instructed his law
clerk to journey to the Library of Congress,
but provided helpful instructions on how to lo-
cate both the book and the material contained
therein: “While working on a patent case, he
told one clerk, ‘There is a book in the Library
of Congress published about 1870; a small vol-
ume with a green cover; and in chapter three
the point in this case is discussed.””’ The
clerk subsequently discovered that Brandeis
was correct on all three counts.

Strum neatly summarizes the law clerk—
Justice relationship from the perspective of
the law clerks: “The clerks went to Brandeis
each year in trepidation, worked with exhila-
ration, and left in exhaustion.”*® Since Bran-
deis assumed that his law clerks would pro-
vide nothing less than excellence, they were
not praised when they achieved that standard.
Recalls Austern:

One time we had this case, the Jewel*®
[sic] case, involving a question of ra-
dio copyrights. And I set up this elab-
orate contraption with balls and pen-
dulums to show the impact of fre-
quency modulation. And we sat there,
with his legs crossed, watching my
little demonstration for 40 minutes.
And after it was all over he just said
thank you, and that was it. He rarely
said anything you did was a great job.

He assumed, since you were there,
that you would do a great job.>

Adds Acheson: “Justice Brandeis’s standard
for our work was perfection as a norm, to
be bettered on special occasions”—a standard
that the law clerk might not know if he ever
achieved, since the Justice “was not given to
praise in any form.”>! If the law clerks did re-
ceive praise for their work, it tended to come
from either Frankfurter or Mrs. Brandeis. For
a group of young men, fresh out of law school
and working for a great man, operating with-
out positive feedback from the Justice must
have felt akin to doing a high-wire act without
a net.

While former law clerk Friendly unde-
niably met the standard of excellence de-
manded by Justice Brandeis,>> he humorously
lamented the fact that his skepticism about
technology cost Brandeis the opportunity to
be the first jurist to pen a legal opinion that
referenced television. The opinion was Jus-
tice Brandeis’ famous dissent in Olmstead v.
United States,>® a case involving whether the
government’s warrantless wiretapping of the
telephone calls of a suspected bootlegger vio-
lated the Fourth Amendment. In support of his
powerful argument that “[t]he progress of sci-
ence in furnishing the government with means
of espionage is not likely to stop with wire
tapping,” Brandeis originally pointed to the
nascent technology of television in an opinion
draft. Friendly recalls that in early drafts of the
Olmstead dissent, Brandeis argued that televi-
sion would permit the government to look into
people’s homes—a technological point with
which Friendly took issue:

And 1 said: Mr. Justice, it doesn’t
work that way! You can’t just beam
a television set out of somebody’s
home and see what they’re doing. He
said: That’s just exactly what you can
do. So we batted the ball across the
net a few times, and I said: Well, I
really think it’s silly for two lawyers
to be discussing this—why don’t I go
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to the Library of Congress and get
you some articles about this. Which
will explain what television really
is. Well, he said, that’s fine. And
of course you’re going to be wrong.
Well, I didn’t say anything. So, I
got the articles, and unhappily, I was
right. And so, he had to strike that
sentence.>*

“Unhappily, the reference was deleted in def-
erence to the scientific skepticism of his law
clerk,” writes Freund, clearly tongue-in-cheek,
“who strongly doubted that the new device
could be adapted to the uses of espionage.”
Cheerfully admits Friendly: “And in the course
of events, he [Brandeis] was right! And I was
wrong.”

From the law clerks’ perspective, Bran-
deis’ natural remoteness was exacerbated by
his method of communication. Recalls former
law clerk Louis L. Jaffe (October Term 1933):

I worked in a little apartment at
Stoneleigh Court. Brandeis worked
in his own apartment, and I really
saw very little of him. He would slip
a paper under the door leaving me in-
structions in the morning before I got
there, and I would slip my work un-
der his door when I finished. He was
really a very remote, distant person. |
had very little direct personal contact
with him. It took me a while to get
over the pique of that, not having any
contact with him.>®

Brandeis typically met with his law clerks for
a thirty-minute meeting around 8:30 a.m. and
again in the early evening around 6:00 p.m.
to 7:00 p.m. The law clerks typically contin-
ued working after the evening meeting. An
early riser, Brandeis was often at work when
the clerks arrived in the morning—a fact that
made former clerk Freund “feel like a laggard
keeping banker’s hours.””’ Freund was not the
only law clerk impressed by Brandeis’ work
ethic. Recalls Austern: “I remember one time
preparing a memo and staying up all night until

about 5:30 [a.m.], going down to his apartment
and slipping the memo under the door, and see
it retrieved from the other side of the door.”*®
Brandeis would sometimes work in his office
in the second apartment before returning to his
bedroom/study in his own apartment in the af-
ternoon. Despite these meetings, at least one
former clerk admitted that “it was a lonesome
job.”?

With the job, however, came freedom. Jus-
tice Brandeis did not impose set office hours
on his clerks, and his only concern was that the
assigned work be completed on time. Recalls
Freund:

It had become the custom by my time
for clerks to work at all hours, but
some had rather individual habits.
One predecessor, who has since be-
come an industrialist [Robert G.
Page], made a practice of going out at
night on the social circuit, then com-
ing straight to the office in the early
hours of the morning for a stint before
returning home. On one occasion,
having arrived at the office at one or
two a.m., he was overtaken there at
five o’clock, which was the Justice’s
opening of the work day...The Jus-
tice entered the office, just above his
residence in the apartment building,
and greeting his clerk, “Good morn-
ing, Page,” in a perfectly casual way,
as if it were the most natural thing in
the world for a law clerk to be about
at five in the morning in white tie and
tails.®

There is a sense that the limited interac-
tions between the Justice and his law clerk
diminished over time, a pattern perhaps ex-
plained by Brandeis’ slowly declining health.
“You have to remember that we didn’t talk
much because this man was hoarding his en-
ergy,” explains Fisher, Brandeis’ last law clerk.
“It was almost like being in Floyd Patterson’s
training camp. He [Brandeis] wasn’t going to
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expend any energy on something he didn’t
have to do.”®!

The day-to-day ritual of clerking for Bran-
deis was shaped not only by the Justice but also
by his wife. “I should say that Mrs. Brandeis
looked after him like he was a baby,” recalls
Sutherland. “She wouldn’t let him work more
than two hours in a row, for example. So ev-
ery two hours he took the stairs down, took a
quick walk around the block, came back for
a five minute nap, and then started working
again.”®? Mrs. Brandeis’ protectiveness of her
husband occasionally led to the odd job as-
signment for the law clerks. Freund recounts
the time when Justice Brandeis was scheduled
to meet President-elect Franklin Delano Roo-
sevelt at the Mayflower Hotel in Washington,
D.C. The day prior to the meeting, Freund was
dispatched to the hotel by Mrs. Brandeis to
“make sure that there were no open windows
because Justice Brandeis was very susceptible
to colds.” Upon arriving at the hotel, the ho-
tel staff told Freund that Mrs. Brandeis’ fears
were unfounded, since FDR “did not like drafts
either.”®3

The sense of isolation felt by some of the
Brandeis law clerks was further exacerbated
by Justice Brandeis’ imposition of a strict duty
of confidentiality, a precursor to the rules and
norms that bind modern law clerks. “I remem-
ber the first thing he said. ‘In this job you
will hear and see a lot that’s confidential,’”
states Freund. “‘There has never been a leak
from this office and I don’t expect there to be
any leaks.””®* The duty of confidentiality ex-
tended not only to the general public, but to
the Supreme Court law clerks in other Cham-
bers as well.® Brandeis’ requirement of con-
fidentiality pre-dated the “Code of Conduct
for Law Clerks of the Supreme Court of the
United States,” which the Supreme Court for-
mally adopted in the late 1980s. The Code im-
poses upon Supreme Court law clerks a duty of
complete confidentiality and loyalty. Finally,
Brandeis’ sense of institutional loyalty meant
that he imposed a duty of confidentiality upon
himself. “Throughout the history of the Court

there have been justices who in private con-
versation or correspondence have referred to
colleagues in salty and not always complimen-
tary terms,” explains Magruder. “I never heard
Justice Brandeis indulge himself in this rela-
tively harmless sport. Nor did he ever betray
any exasperation when his associates did not
see things his way.”®¢

The duties of the law clerks extended be-
yond the law. The clerks were drafted to help
host the weekly teas that Washington society
expected Mrs. Brandeis to hold.®” At the teas,
the law clerks served multiple roles, including
guest, waiter and bouncer. Landis explains that
his duties included making sure “both that the
guests were served and that the Justice should
not be cornered too long by anyone of them.”®8
Acheson paints a wonderfully vivid picture of
the setting:

The hostess, erect on a black horse-
hair sofa, presided at the tea ta-
ble. Above her, an engraved tiger
couchant, gazing off over pretty
dreary country, evoked depressing
memories of our dentist’s waiting
room. Two female acolytes, often my
wife and another conscripted pupil
of Mrs. Brandeis’s weekly seminar
on child education, assisted her. The
current law clerk presented newcom-
ers. This done, disciples gathered in a
semicircle around the Justice. For the
most part they were young and with
spouses—lawyers in government and
out, writers, conservationists from
Agriculture and Interior, frustrated
regulators of utilities or monopolies,
and, often, pilgrims to the shrine.®

The former clerks believed that the teas were
not merely social occasions, but served multi-
ple functions. Freund states that Brandeis “of-
ten invited people to tea who had just done
something that he admired,” adding that the
invitation itself was a “sort of accolade” and
that the invited guest would receive the Jus-
tice’s full attention and a volley of “penetrating



84 JOURNAL OF SUPREME COURT HISTORY

questions.””® Acheson writes that they allowed
Justice Brandeis to discuss the two topics that
he found most compelling: “the Greek Genius

. and the Curse of Bigness. These themes
crossed like the lines on a telescopic sight on
any unfortunate who was reported to be go-
ing, not back to his home town, but to New
York or Chicago or Philadelphia.””! Riesman
suggests, however, that the teas also served as
an information-gathering session for the Jus-
tice. “At the Sunday teas he treated people like
oranges, squeezing them of information and
then tossing them away.””?

Brandeis’ courtly side emerged at the teas.
“Brandeis would never sit if a lady were in the
room standing,” states Austern. “So at these
teas we had, Mrs. Brandeis had me running
around making sure all the ladies were sitting
down.””® Law clerks remember that Brandeis
could be charming to his guests, including the
relatives of his law clerks. Former law clerk
Nathaniel L. Nathanson (October Term 1934)
recounts a story of taking his mother to tea
at the Brandeis residence: “He [Brandeis] was
a pretty tough cookie, I thought, and I had
told my mother about him . .. [but] he was as
charming as could be at that tea, and afterwards
my mother kept asking me how I could say all
those things about him.”’* Mrs. Brandeis her-
self would make sure that visitors were not
monopolizing the Justice’s time, often limit-
ing them to ten minutes with the Justice before
shooing them towards the tea tray. And Mrs.
Brandeis would monitor the clerks to ensure
they were following strict Washington proto-
col. “[Mrs. Brandeis] had learned how seri-
ously people in Washington took their titles,
and the clerk was admonished to be certain to
get them right.””

Law clerks were also invited to join the
Brandeises for dinner. Former clerk W. Gra-
ham Claytor, Jr. (October Term 1937) remem-
bers that Mrs. Brandeis’ protective nature ex-
tended to dinner as well, where she reminded
guests that dinner started promptly at 7:00 p.m.
and the Justice was expected to retire by 9:30
p-m. While the conversation and company may

have been first-class, the food was not. Austern
remarks that Mrs. Brandeis “would cut a slice
of roast beef you could see through,”’® and
Riesman is even less charitable: “Dinner there
was gastronomically ghastly.””” The law clerks
also served as bouncers at these evening func-
tions. Landis states that the law clerk was re-
sponsible for guaranteeing that the Brandeis
guests left at 10:00 p.m., and that any failure
in this essential duty would result in an “ac-
cusing” stare from Mrs. Brandeis.

Besides teas and dinners, the daily grind
was interrupted with trips between the Bran-
deis and Holmes residences. Because Brandeis
and Holmes did not like the telephone, the
law clerks’ responsibilities included carrying
materials between the two homes. This purely
secretarial responsibility gave clerks the op-
portunity to interact with the great Holmes.”®
The visits also gave the Brandeis clerks the
chance to socialize with the Holmes clerks, en-
counters that gave one clerk a brief glimpse of
Holmes’ insecurity about his friendship with
Brandeis. Recounts former clerk Sutherland:

[O]ne time I remember Holmes’ clerk
asked me to lunch. And he said to
me, “What does Brandeis think of
Holmes?” And I said, just out of cu-
riosity, why do you want to know?
And he said, “Because Holmes keeps
asking me and I want to know what
to tell him.”

Sutherland clerked during October Terms
1917 and 1918, and perhaps the bond between
Brandeis and Holmes had not fully developed.
By the time Holmes retired from the Court, the
mutual affection felt by the two Justices was
undeniable.

In his final years on the Bench, the aging
Brandeis may have leaned more heavily upon
his law clerks. His last law clerk, Fisher, recalls
working on both cert. petitions and some opin-
ion drafts, and the strapping former-rugby-
player-turned-law-clerk was pressed into ser-
vice as an elevator:
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[Mrs. Brandeis] called in the after-
noon and said the elevator was bro-
ken, Justice Brandeis was already on
his way back from the Court, and
what was I going to do about it. Clerks
were expected to do everything. Well,
I went down there and found the jan-
itor ... [a]nd we found a chair. And
when Brandeis walked in, we had him
sit in the chair, and we carried him up
five flights of stairs. And I’ll never
forget that. Brandeis in his overcoat
and derby hat, serene as could be,
taking it all in stride as though there
[was] not the slightest problem, look-
ing straight ahead.®’

Unfortunately for Fisher, his bout of manual
labor was not yet complete. “Mrs. Brandeis
came down in all a flutter, and she too had a
weak heart, so after we took Brandeis up, we
had to come back and carry Mrs. Brandeis up
in the chair.”®!

Unlike modern law clerks, but perfectly
keeping with the Brandeis tradition, the Jus-
tice and his former law clerks did not have
formal reunions. Nor did Brandeis condone
lavish celebrations or expensive gifts in his
honor.

When, on the approach of his eight-
ieth birthday, the former secretaries
of Mr. Justice Brandeis planned a
visit in his honor, word came that,
more than the pilgrimage, the Justice
would welcome a message from each
of the group recounting the public
service that he had of late been per-
forming. The would-be pilgrims had
known in their hearts that the devo-
tion the Justice cherished most from
them was devotion to his conception
of the lawyer’s calling.®

When recounting this story years later, Judge
Magruder paused and added, “[M]y letter was
rather short.”®3

The Bonds between Isaiah and His
Young Disciples

For the Brandeis law clerks, their relation-
ship with Justice Brandeis took on a famil-
iar pattern—distant, polite and formal at first,
with the chill of the early relationship replaced
with warmth and occasional flashes of Bran-
deis’ humor. Comments Nathanson: “[Justice
Brandeis] did not immediately clasp his law
clerk to his bosom as a member of the family
as well as a working associate. On the con-
trary, he seemed to keep personal relations at a
minimum—especially at first—and to be de-
liberately testing the mettle of his assistants.”%*
Once the law clerks passed Justice Brandeis’
unspoken litmus test, however, the Brandeis
clerks discovered that “beneath that aloofness,
there was a great serenity—and also a sense
of fun. But it was so distilled.”®> One example
of Brandeis’ unique sense of humor: “I never
forget asking him about an article with which
I disagreed strongly, and I said how could
the author say those things,” states Austern.
“And he said, ‘Mr. Austern . .. you’ll find this
world is full of sons of bitches, and they’re
always hard at work at it.””’% Despite these
flashes of humor, the law clerks remained in
awe of Brandeis’ emotional self-control, intel-
lect, self-discipline, and formidable memory.

While law clerk and Justice might grow
closer over the course of their year together, the
relationship—perhaps with the exception of
Brandeis’ with Dean Acheson—did not evolve
into friendship. “It was difficult to get to know
[Brandeis],” recalls Sutherland. “You could
admire him, but he wasn’t the kind of person
to mold in with as old friends.”®” Despite the
distance between Justice and law clerk, Bran-
deis’ assistants were fiercely loyal to “Isaiah.”
“There was some quality about him that made
people want to work for him and please him,”
states Sutherland.3®

While aloof, Brandeis took an interest in
his law clerks’ lives and well-being. A touch-
ing example of this concern can be seen in
the fact that when Brandeis retired from the
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Supreme Court in 1939, his primary concern
was finding his current clerk, Fisher, immedi-
ate employment. “Frankfurter told me that he
[Brandeis] called Felix in and told him, and
after Frankfurter, who was then a Justice, went
through how terrible it all was, Brandeis said,
‘Well, that’s not why I called you here. What
are we going to do with Adrian?*”%° This con-
cern is also reflected in Brandeis’ correspon-
dence with Frankfurter. For example, upon
learning that former clerk Landis would re-
main at the Security and Exchange Commis-
sion until he started at Harvard Law School,
Brandeis wrote that Landis was “unwise” to
work so hard and “needs a vacation & time for
meditation.””°

Moreover, Brandeis took a keen interest
in the career paths selected by his law clerks,
and his correspondence with Felix Frankfurter
is sprinkled with references to the professional
achievements of his clerks and suggestions re-
garding future advancement.’’ Brandeis pre-
ferred law clerks who might become teachers
or public-interest lawyers, and he employed
both direct and indirect tactics in achieving
these goals, often discussing with Frankfurter
his own career plans for his law clerks be-
fore he shared said plans with the clerks

James Landis became
chairman of the SEC
and dean of Harvard
Law School after his
Supreme Court clerk-
ship.

themselves. During Harry Shulman’s clerk-
ship, Justice Brandeis quickly concluded that
the young man “is too good in mind, temper,
and aspirations to waste on a New York or other
law offices . .. Can’t you land him somewhere
in a law school next fall?’> What Brandeis
later referred to as “our plans for his teaching”
were not revealed to Shulman himselfuntil two
months later, and subsequently it was Brandeis
who “practically dictated” Shulman’s letter of
acceptance to Yale Law School.”® As for law
clerk Henry M. Hart, Jr., the Justice wrote to
Frankfurter that “[t]here has been no ‘oppor-
tunity’ of sounding Hart [out about teaching at
Harvard Law School]. Of course I can, with-
out occasion, take up the subject with him. But
would that be wise? Hadn’t he better be asked
by [Professor Samuel] Williston to talk with
me?”%

Brandeis’ efforts to fill the halls of promi-
nent law schools with former law clerks ex-
tended to clerks in other Chambers. In a Febru-
ary 14, 1925 letter to Frankfurter, Brandeis
wrote that he had met with Charles Dickerman
Williams, a Yale Law School graduate and law
clerk to Chief Justice William Howard Taft.
“If he is as good as he looks, he ought to be
in law-teaching,” observed Brandeis. “It might
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be worthwhile to make some enquiries about
him from the Yale Faculty. Perhaps that would
induce them to give him a try there & save his
soul.”®?

Brandeis voiced his displeasure when his
former clerks did not follow his advice. In an
October 13, 1929 letter to Frankfurter, Bran-
deis wrote that “[t]he satisfaction I had in hav-
ing Page and Friendly with me is a good deal
mitigated by the thought of their present activ-
ities [private practice]. Of course, it is possible
that they, or at least Friendly, may reform and
leave his occupation.”®® Brandeis was partic-
ularly vexed that Friendly did not become a
law professor, referring to Friendly’s time in
private practice as a “trial period” and periodi-
cally pondering aloud about the “possibility of
wrenching Henry Friendly loose” so he could
make his preordained return to Harvard Law
School.”’

Riesman keenly recalls Brandeis’ disap-
pointment regarding his decision to enter pri-
vate practice. “[H]e was contemptuous of me
because [ wanted to go back to Boston to a law
firm.”*® Brandeis was “vehement” that Ries-
man must “be a missionary” who used his tal-
ents to benefit the less fortunate. “The fact that
I had friends in Boston and had season tickets
to the Boston Symphony was totally frivolous
and unworthy of consideration. Friendship was
not a category in his life.”® Those law clerks
who followed Brandeis’ suggestions, however,
found that the prophet was not infallible. “He
never urged me to go into teaching,” states
Fisher, “but he did urge me to go back to Ten-
nessee, which I did and it proved to be a real
mistake.”!%

With his confidantes, Brandeis could
be sharply candid in his assessment of his
law clerks. His first law clerk was Calvert
Magruder, who later served as a federal ap-
peals court judge. In a March 25, 1920 letter to
Thomas Nelson Perkins, Brandeis wrote: “He
[Magruder] has a good legal mind and good
working habits—and is a right-minded South-
ern gentleman. He is not of extraordinary abil-
ity or brilliant or of unusual scholarship, but

he has stability.”!°! Upon learning that former
clerk William Gorham Rice, Jr. (October Term
1921) was a candidate for a deanship, Bran-
deis observed to Frankfurter that “[d]espite
his mental limitations, he [Rice] may be the
best man available for Wisconsin,”'%? and
predicted that Louis Jaffe—having “found
himself”—would be “much better at teaching
than he was as secretary.”!%3

Brandeis’ unvarnished assessment of his
clerks extended even to Acheson. Although
Brandeis requested that Acheson remain his
assistant for a second year, he was not wholly
impressed with his young clerk’s abilities. In a
November 25, 1920 letter to Frankfurter, Bran-
deis wrote:

Acheson is doing much better work
this year, no doubt mainly because
of his greater experience; partly, per-
haps, because I talked the situation
over with him frankly. But for his
own sake he ought to get out of this
job next fall. I don’t know just what
his new job ought to be. It should be
exacting. If I consulted my own con-
venience | might be tempted to ask
him to stay.'%

There is no indication in Acheson’s memoirs
as to “the situation” that was the subject of a
discussion between the two men.

Acheson, Jaffe, Magruder, and Rice were
not the only law clerks whose abilities and lim-
itations were bluntly summarized by the Jus-
tice. During October Term 1928, Frankfurter’s
vaunted track record of selecting perfect assis-
tants was singlehandedly ended by the antics
of new clerk Irving Baer Goldsmith. One week
into Goldsmith’s clerkship, Brandeis wrote
Frankfurter that Goldsmith had arrived hours
late to work on two different days, making ex-
cuses about being “poisoned by seafood,” the
hotel failing to provide a requested wake-up
call, and fatigue from his first week of the
clerkship. Brandeis was unconvinced, writing:
“His excuses are barely plausible. I suspect his
habits are bad—the victim of drink or worse
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vices. I have a sense of his being untrustwor-
thy; and something of the sense of uncleanness
about him.”!0

While Frankfurter made arrangements for
an immediate replacement, Brandeis hesitated,
worried that Goldsmith’s abrupt firing “would
be a severe blow to G. and might impair his fu-
ture success for an appreciable time.”'% After
having a frank discussion with Goldsmith, dur-
ing which the young man promised “total ab-
stinence from drink” and to maintain a lifestyle
that would “give him his maximum working
capacity,”'” Brandeis permitted Goldsmith to
remain in his position. Brandeis never regained
confidence in Goldsmith, however, later writ-
ing that “he lacked the qualities which would
have made him desirable in a law school, or in
any important public service.”!®

Few law clerks became close enough to
Brandeis to be considered confidantes and
friends. The one exception to this rule was
Dean Acheson. Even during his clerkship,
Acheson was able to temporarily draw Bran-
deis’ focus away from work and engage him in
discussions on pressing political, social, and
economic issues of the day, and in later years
it would be Acheson who would ask Brandeis
to swear him in as Assistant Secretary of State
and would spend evenings with Brandeis, gos-
siping and sharing “the latest dirt.”!%’ Ache-
son and his wife often joined Justice and Mrs.
Brandeis for holiday dinners. Brandeis grand-
son Frank Gilbert recalls that Freund also be-
came close to the Justice after his clerkship and
visited Brandeis and his extended family at his
summer cottage in Chatham, Massachusetts.
And the correspondence between Frankfurter
and Brandeis contains multiple references to
Freund and former James Landis, including a
discussion of Landis’s engagement in 1926 and
Brandeis’ willingness to loan Landis $2,000
(presumably to cover expenses associated with
the pending nuptials).!'°

Upon the Justice’s death, Acheson was the
Brandeis law clerk who delivered the eulogy
at the Justice’s small memorial service at his
California Street residence. Referring to the

Brandeis law clerks as “the fortunate ones,”
Acheson revealed that Brandeis’ affection for
his law clerks ran deeper than they imagined.
“I have talked, over the past twenty years, with
the Justice about these men. I have heard him
speak of some achievement of one of us with
all the pride and of some sorrow or disap-
pointment of another with all the tenderness
of a father speaking of his sons.”!!! Walter B.
Raushenbush, the grandson of Louis and Al-
ice Brandeis, attended the memorial service,
and over sixty years later he still recalls be-
ing struck by Acheson’s poise, as well as his
“moving and eloquent” remarks.'?

While Justice Brandeis declined his law
clerks’ offers of celebration and tribute, af-
ter his death his clerks honored the memory
and service of their formal employer in a va-
riety of different ways. Several of them pub-
lished “tribute” pieces in law reviews and legal
journals in the decades following the Justice’s
passing, arguably becoming the originators of
a literary tradition now followed by scores of
former law clerks from all levels of federal and
state courts. The clerks also commissioned a
bust of the late jurist, which was presented to
the Harvard Law School in January 1943. At
the presentation, Magruder spoke of Justice
Brandeis’ “‘almost paternal concern’ for and
continuing interest in ‘his boys.””!'? In short,

Paul Freund taught at Harvard for thirty-seven years
and was a leading expert on constitutional law.
He famously turned down President Kennedy’s of-
fer to be Solicitor General because he was writing
the Oliver Wendell Holmes Devise History of the
Supreme Court. He is pictured here during his clerk-
ship in the 1932 Term.
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these post-clerkship activities are compelling
evidence in support of Strum’s assertion that
the clerks “left Brandeis’s service with admi-
ration bordering on adulation.”'!#

A Collective Portrait of the Brandeis
Law Clerks

From 1916 to 1939, Brandeis hired twenty-one
Harvard Law School graduates to serve as his
law clerks at the Supreme Court. As with mod-
ern clerkships, the clerks began working at the
Court in the summer after graduation and—
with two exceptions—remained with the Jus-
tice for a single Term of Court. William A.
Sutherland and Dean Acheson each clerked
for Justice Brandeis for two years, perhaps
due to the effect of World War I on the num-
ber of law students attending Harvard Law
School.

Fulfilling Brandeis’ wish to fill the halls
of major law schools with his clerks, eleven
of his former clerks became law-school pro-
fessors and deans. Of these, perhaps the most
famous is Paul A. Freund, who became a long-
time Harvard Law School professor and one
of the leading experts on constitutional law.
Other Brandeis law clerks to teach at Harvard
Law School included Henry M. Hart, Jr., Louis
L. Jaffe, James M. Landis, Calvert Magruder,
and William E. McCurdy. Of these, Landis’s
career witnessed the most spectacular fall from
grace. After teaching at Harvard Law School
in the late 1920s, Landis served on both the
Federal Trade Commission and the Security
and Exchange Commission, becoming chair-
man of the SEC in 1935, before returning to
Harvard Law School as its new dean in 1937.
Landis later served as chairman of the Civil
Aecronautics Board during the Truman admin-
istration and as an advisor to President John
F. Kennedy, only to see his professional ca-
reer unravel in the 1960s after his conviction
and brief incarceration for failing to file in-
come taxes. Landis was found drowned in his
swimming pool in July 1964.

David Riesman joined his former col-
leagues at Harvard University, but not as a law

professor. While Riesman briefly taught at the
University of Buffalo Law School, the publi-
cation of his book The Lonely Crowd''> led
to his appointment as a professor of sociology
at Harvard in 1958. Harry Shulman went to
Harvard Law School’s chief rival, joining the
Yale Law School faculty in 1930 and quickly
establishing a reputation as a top scholar in
labor law. Shulman became the dean of Yale
Law School in 1954, only to have his academic
career cut prematurely short upon his death at
the age of fifty-one in March 1955.11% Adrian
S. Fisher served as a law school dean at the
Georgetown University Law Center, and later
taught at the George Mason School of Law, but
he also had a long career as an arms-control
negotiator.'!’

Two additional clerks, J. Willard Hurst
and William G. Rice, spent their teaching ca-
reers at the University of Wisconsin School of
Law. Hurst gained renown as a prominent le-
gal historian, while Rice focused his academic
studies on international law.''® Nathaniel L.
Nathanson taught at Northwestern University
School of Law and coauthored a textbook on
administrative law with Harvard Law profes-
sor Jaffe.!"”

A number of Brandeis law clerks became
prominent lawyers. Of these practicing attor-
neys, four found a semipermanent home at the
Washington, D.C. law firm of Covington &
Burling. Dean Acheson practiced at Covington
& Burling between stints of public service, and
he was joined there by H. Thomas Austern and
W. Graham Claytor, Jr. Claytor practiced with
Covington and Burling from 1938 to 1967 and
from 1981 to 1982, taking breaks to serve as
the president of Southern Railroad and AM-
TRAK as well as Secretary of the Navy in the
Carter Administration.'? In the 1950s, Fisher
also worked at the firm.

Covington & Burling, however, did not
have a monopoly on those former Brandeis
clerks practicing law. William A. Sutherland
founded the Atlanta-based law firm of Suther-
land, Asbill & Brennan, and Warren Stil-
son Ege opened the Washington office of
the law firm Jones, Day, Reavis and Pogue.
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Two former Brandeis clerks and future Harvard Law School professors—Louis Jaffe (left) and Paul Freund

(right)—were photographed together.

Brandeis’ second-to-last clerk, William Graham Clay-
tor, Jr., became a lawyer for Covington & Burling and
had stints as president of Amtrak and Secretary of
the Navy under Jimmy Carter.

Samuel H. Maslon helped start the Minneapo-
lis law firm of Maslon, Edelman, Borman &
Brand, but he balanced the private practice of
law with a brief and part-time teaching ca-
reer (he taught at the University of Minnesota
School of Law in the 1930s), public service
(helping found the Metropolitan-Mount Sinai
Hospital in Minneapolis as well as a public
television station), and the arts.'?! Irving B.
Goldsmith, whose antics during the early days
of his clerkship almost led to his firing, prac-
ticed law in Chicago, Illinois before dying at
the relatively young age of 39.122

Two former clerks had long and dis-
tinguished careers on the federal bench:
Magruder and Henry J. Friendly. Magruder
taught at Harvard Law School for approxi-
mately twelve years before being appointed
to the Court of Appeals for the First Circuit
in 1939. Friendly was a partner at the New
York law firm of Cleary, Gottlieb, Friendly and
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Hamilton before being appointed to the Court
of Appeals for the Second Circuit by President
Eisenhower.!?*

Arguably, only one law clerk, Robert
Page, ran afoul of Justice Brandeis’ warn-
ing against “the Curse of Bigness.” While he
practiced law for a number of years, Page left
private practice in 1947 to become president
of the Phelps Dodge Corporation, an interna-
tional mining company, eventually rising to the
position of chairman of the board prior to his
death in 1970.'?* Justice Brandeis might have
been mollified, however, to learn that Page was
also a supporter of the Legal Aid Society.

Conclusion

While Louis Brandeis reshaped the institu-
tional rules and norms surrounding the uti-
lization of Supreme Court law clerks, he did
not write on a blank institutional slate. Bran-
deis built upon the early practices of Justices
Horace Gray and Oliver Wendell Holmes, Jr.,
and these three jurists are bound together when
it comes to discussing the origin and evolu-
tion of the clerkship institution. When Bran-
deis arrived at the Supreme Court in 1916,
Holmes was the only Supreme Court Justice
routinely hiring Harvard Law School students
as his clerks—a tradition that Holmes adopted
when he replaced Gray on the Supreme Court.
The practice of hiring law clerks, however, was
not foreign to Brandeis. As noted earlier, from
1879 to 1881 he clerked for Gray during Gray’s
tenure as Chief Justice of the Massachusetts
supreme judicial court, and he subsequently
hired three of Gray’s former Supreme Court
law clerks—William Harrison Dunbar, John
Gorham Palfrey, and Ezra Ripley Thayer—to
work at the Boston law firm of Brandeis, Dun-
bar, and Nutter.

In sum, Brandeis followed the practice of
both Gray and Holmes in having a Harvard
Law School professor select a top-law school
graduate to clerk for one year at the Supreme
Court. Where Brandeis differed from Gray
and Holmes, however, was that he used his
law clerks differently. While clerking for Gray,

Brandeis performed substantive legal work. In
a July 12, 1879 letter, Brandeis described his
job duties for Gray as follows:

He takes out the record and briefs
in any case, we read them over, talk
about the points raised, examine the
authorities and arguments, then he
makes up his mind if he can, marks
out the line of argument for his opin-
ion, writes it, and then dictates to me.
But I am treated in every respect as
a person of co-ordinate position. He
asks me what I think of his line of
argument and I answer candidly. If
I think other reasons better, I give
them; if I think his language obscure,
I tell him so; if I have any doubts, |
express them. And he is very fair in
acknowledging a correct suggestion
or disabusing one of an erroneous

idea.!®

From this description, one can see parallels be-
tween the Gray and Brandeis clerkship mod-
els. Both Justices considered their law clerks to
be partners and encouraged candid discussion
and debate over language, structure, and legal
arguments contained in the opinions. Where
Gray and Brandeis differ, however, is that
Gray involved his law clerks in debating how
the case should be decided, whereas Brandeis
“was inflexible in holding that the duty of de-
cision must be performed by him unaided.”!?¢

When it came to substantive responsibili-
ties, Brandeis’ clerkship model diverged more
dramatically from Holmes’. “Holmes wanted
a clerk for a son,” observes Hurst. “Bran-
deis wanted a working clerk.”'?” While Justice
Holmes asked his law clerks to review cert. pe-
titions and occasionally find a cite to Holmes’
“favorite author” (himself), his clerks were a
combination of private secretary and compan-
ion. Holmes biographer Francis Biddle writes
that Harvard Law School Professor John Chip-
man Gray, the half-brother of Horace Gray,
was well suited to the task of selecting clerks:
“Gray knew the kind of boys Holmes wanted—
they must be able to deal with the certiorari,
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balance his checkbook, and listen to his tall
talk. And they would have more chance of un-
derstanding it, thought Gray, if they also were
honor men.”!?®

While Brandeis might debate the threat
posed by large corporations, the flaws of the
National Recovery Administration, or the role
of unions in America with his clerks, Holmes’
“tall talk” was of a more esoteric type:

[Holmes] wanted someone to talk
about literature and philosophy.
Here’s a typical example. Holmes
said to his clerk one day, ““Young man,
what would you do if you saw a mira-
cle?” And the clerk thought about it,
and said . .. he didn’t know what he
would do if he were confronted by a
miracle. And Holmes said he knew.
“Why I would say, miracle, I’'m so
surprised, because I always thought
cause and effect would outlast even

me 9129

When not asking his law clerks metaphysi-
cal questions, Holmes would regale them with
tales of the Civil War, have them admire the
spring flowers blooming around the District of
Columbia, and ask them to take him to visit his
future grave at Arlington National Cemetery.
Whether or not by design, the former law
clerks to both Brandeis and Holmes shared one
critical responsibility after their clerkships:
burnishing the legends of the two Justices. If
one pores through the biographical materials
on Brandeis and Holmes, it quickly becomes
apparent that these clerks are the chief de-
fenders of their respective Justice’s place in
the judicial pantheon. The one glaring excep-
tion is the aforementioned David Riesman, the
lawyer-turned-sociologist who initially sought
to decline the Brandeis clerkship. “I have taken
a harsher look at him [Brandeis] since I left, in
part because of all the adulation that surrounds
him with Mason’s book!3? and other writings,
which I felt was misleading.”'3! Riesman is
unique among the Brandeis clerks. If other
clerks have felt irritation at the larger-than-life

treatment of their former employer by biogra-
phers, they have remained silent.!?

Justice Louis Brandeis left the Supreme
Court in 1939, but in many ways his clerkship
model has become the standard for the clerk-
ship institution. While modern Justices have
admittedly deviated from the Brandeis model
in terms of the types of job duties assigned
to their law clerks,'? what remains unaltered
is Brandeis’ expectation that a Supreme Court
law clerk graduate from a top law school, pos-
sess a strong work ethic, have superior legal
writing and research skills as well as the inter-
nal fortitude to serve as a sounding board and
critic to the Justice’s work product, and appre-
ciate the importance of loyalty and confiden-
tiality. In creating these standards, Brandeis,
like Gray and Holmes, left his own distinct
mark on the clerkship institution.
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