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2, FACTS: Ofticial concern with the influx of = ported oil is of relatively
recent origin., Acting under tl:le Trade Agreements Extension Act of 1955, President
Eisenhower in 1959 established a Mandatory Oil Import Program. This program
mandated several procedures: (1} petroleum importers were required to secure a

license; (2) the country was divided into five importing districts; and (3) import quotas

were established for each district. A wugh frequently amended, this program re-
mained in ef fect from 1959 to May 1, 1973,

By presidential proclamation, President Nixon in 1973 signaled a major change
in the import control mechanism. Under the new plan, the quota system was abolishec.

In its place, a schedule of license fees, to be paid by oil importers, was instituted.

Under presidential timetables fees would increase over a two-year period from 10.5
cents a barrel to 21 cents/bbl.
President Nixon's action was taken pursuant to § 232(b) of the Trade Expansion

Act of 1962, 19 U.S.C. § 1862(b), the successor legislation to the 1955 measure under

faRe o TV S NN

which President Eisenhower had acted. Sec ~ ~~t~ fAarth various procedures

tc ) - : —€ ~n mawdi~Anlar atticle may ALl At n:lf';h‘na_l Securlty. L.he
operative language provides:

"If the Secretary [of the Treasury] finds that such
article is being imported into the United States in such quantities
or under such circumstances as to threaten to impair the national
security, he shall so advise the President and the President shall
take such action, and for such time, as he deems necessary to
adjust the imports of such article and its derivatives so that such
imports will not threaten to impair the national security,..."
[Emphasis supplied. ]

Early this year, Secretary of the Treasury Simon announced an investigation :n:
the current level of oil imports in light of possible national security repercussions.

A flurry of executive agency activity followed, with the result that, only 10 days later-



- 3 -
Laore ‘-7 tbat motralenm products v t
e ceemie hioh levels,
Nine days after the Secretary's recommendation, President Ford issued
Proclamation No. 4341, the document that gave rise to the present controversy. By

the Proclamation's terms, the two-year fee schedules announced by President Nixon

were accelerated. In addition, the Proclamation imposed supplemental fees of $3 per

harrel on imported crude and $1.30/bbl on petroleum products, Th- -==n~lemental

fee oy crude oil was to be imposed in three monthly ste each from February
to April 1975, while the lower fee on petroleum products was to be added in March
and Apiil.
The ''- bt~ tha ctraw that broke the camel's
back, Tou
© '-=~1 dictwict court. The plaintiffs included eight states and their
governors, ten utility companies (including resp Algonquin SNG), and Father Drinan
(D, Ma’s'se ). The complainants argued that the Nixon-Ford scheme of fees exceeded
presidential authority granted by Section 232(b) of the Trade Expansion Act. Specifi-
cally, resps contended that the authority given to the President to 'take such action, ..
as he deems necessary to adjust the imports' [emphasis supplied ] encompassed ornl-
such direct mechanisms as import quotas, the traditional method employed since 12 -,

Resps also urged that various procedural steps mandated by the Act were not followez

prior to imposition of the fees and that no environmental impact statement had beex

filed.

The . Pt - thn Dwscident's aCtion- The

court concluded:
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"It is our judgment that the license fee | ogram is

one of a nurnber of possibie actions covered in the non-defined

- phrase 'to - o --ts' contained in Section 232 (b) and that
the progréa u secamen- - he fee is a regulatory measure enacted
for the protection of national security. Certainly, if the term
includes quotas and o ~=karan, as plaintiffs
admit, it can respoubIULy Lo seeee- clude imports
subject to fees, however steep.'' Petn. , at 42a.

The court alsc detevrmined that =~ n~vacednral irregularity infected the President's
acfion.

A Aisided CA DC reversed, concluding that fees on imports were unauthorized
by the statute. The court based its determinatiou uu three factors:

A. 'Traditiona. .ongressional contro: uver foreign trade,

An examination of various trade provisions indicated that congressional delegatio:
had heen narrow and explicit in order to effectuate well-defined goals., As against
this systern, the President's interpretation of § 232 (b) "would represent an anomalous
delegation of almost unbridied discretion and authority in the tariff area.” Petn., at
14a.

B. Legisiative History of § 232(b).

Congress opted for a generalized approach to import control, rather than provid.
ing for protection of particular commodities and establishing quotas for each. The
intended scope of the authority, however, was to limit presidential action to direct
controls. This intent was manifest in the floor debates, including a colloguy between
Senators Saltonstall and Byrd in which the latter stated: ''[The provision] simply leave

to the President the power, in his discretion, to decide whether to impose a quota or -

reduce the imports.'" Petn., at l6a [Emphasis in original]. Contrary statements

by senators interested in protecting indigenous industries in their home states were n
dispositive. Thus, no significance could be attached to a statement by Senator Millik,

of Colorado to the effect that the President could take whatever action he deems
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‘necessary, including the use of "tariffs, quotas, impor. .xes, or other methods ot
import restriction. "

Finally, Congress' limited intent was suggested by its rejection in 1962 of a
proposed § 353 to the Trade Expansion Act. Under the proposed provision, the
President would have been given authority to impose duties on imports he found neces-
sary in the '""national interest.' This proposal explicitly gave the President the same
authority he claims implicitly from § 232 (b). The only conclusion to be drawn from
the provision's rejection was that Congress did not confer by § 232(b) the authority

the President now claims.

c. Recent case law as limiting the scope of permissible ''fees. "

In the majority's view, Congress could have permitted the President to impose
license fees to off-set the administrative costs of the old quota program. In fact,
however, the President conceived his authority as justifying a fee levied for "non-
revenue purposes.' This expansive interpretation of ''fees' has been rejected by

this Court in recent decisions, including National Cable Television Association, Inc. v

United States, 415 U.S. 336, That case struck down the FCC's attempt to impose

fees which were unrelated to the benefits conferred and were not necessary to cover
the costs of administering the particular regulatory program involved.

L. )

Given these three bases, the -=4ial faa nrooram invalid.

It therefore did not reach the resps' procedural arguments,
Jrd~a Rnhh dissented. He f ~ 7 P rnow ewrch control

n '--f-~ecoae "anotas' or ' -

~~ +ha Ane hand a=? "liceanse tees  vis eeo
other. Rather, the statuic, in Judge Robb's view, broadly authorizes the Presiaent
to take such action as he deems necessary, ""without purporting to limit in any way

the kind of action available to the President.” Petn., at 30a.










































\\-'hi((', J. Marshall, J.

Blackmun, J.

Powell, Rehnquist, J.







authorizes the President to control such imports by imposing on them

a system of monetary exactions in the form of license fees.

The predecessor statute to § 232(b) was origina y enacted by
Congress as part of the Trade Agreements Extension Act of 1955,
Pub. L. No. 84-86, § 7, 69 Stat. 162, 166, see n, 13 infra, and
amended by the Trade Agreements Extension Act of 1958. Pub. L.
No. 85-686, § 8, 72 Stat, 673. The advisory function currently per-
formed under § 232(b) by the Secretary of the Treasury was performed
by the Director of the Office of Defense Mobilization (ODM) under the
1955 and 1958 statutes. But, like § 232(b), those statutes allowed the
President, on a finding that imports of an article were threatening "to
impair the national security,' to 'take such action as he deem[ed]
necessary to adjust the imports of [the] article. . . ." In 1959,
President Eisenhower, having been advised by the Director of ODM
that ""crude oil and the principal crude oil derivatives and products
are being imported in such quantities and under such circumstances
as to threaten to impair the national security, ' invoked the 1958 version
of the provision and established the Mandatory Oil Import Program
(MOIP). Pres. Proc. 3279, 24 Fed. Reg. 2781. The MOIP, designed
to reduce tile gap between domestic supply and demand by encouraging

the development of domestic production and refinery capacity, imposed



a system of quotas on the importation of petroleum and petroleum
products. The program was not wholly successful, however and in the
face of domestic consumption which continued to grow faster than domestic
production, Presidents Kennedy, Johnson, and Nixon each felt compelled
to amend it by raising the pcrmissible quota levels.

In light of a Cabinet task force conclusion that the MOIP, as then
constituted, was not fulfilling its objectives,L/President Nixon, acting
pursuant to § 232(b), radically amended the program in 1973. Pres.
Proc. 4210, 38 Fed. Reg. 9645. The President suspen :d existing
tariffs on oil imports and provided "for a gradual transition from the
existing quota method of adjusting imports of petroleum and petroleum
products to a long-term program for adjustment of imports of petroleum
and petroleum products through . . . the institution of a system of fees
applicable to imports of crude oil, unfinished oils and finished products'’.
Id, at 9646. This amended program established a gradually increasing
schedule of license fees for importers. With respect to crude oil, the
fee was scheduled to increase from an initial 10 1/2 cents per barrel on
May 1, 1973 to 21 cents per barrel on November 1, 1975. With respect
to most finished petroleum products, the fee would rise gradually from
15 cents per barrel on May 1, 1973 to 63 cents per barrel on November 1,

3 /
1975. Id., at 9649. While initially some oil imports were exempted
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from the license fee requirements, the exemption levels were scheduled
to decrease gradually so that by 1980 the fees were to be applicable to
all oil imports.

President Nixon's 1973 program apparently did not wholly fulfill
the objectives to which it was directed. Accordingly, the Secretary of
the Treasury, acting pursuant to § 232(b), see n. 1 supra, initiated an
investigation on January 4, 1975, "to determine the effects on the national
security of imports of petroleum and petroleum products.'" Memorandum
from Secretary of the Treasury Simon to Assistant Secretary of the
Treasury MacDonald (Memorandum), App., at 154, While § 232(b)
directs the Secretary '"if it is appropriate [to do so, to]. . . hold public
hearings or otherwise afford interested parties an opportunity to present
information and advice' as part of such an investigation, 19 U.S. C. §1862(b),
the Secretary found that such procedures would interfere with ''national
security interests' and were "inappropriate' in this case. Memorandum,
App., at 154. The investigation therefore proceeded without any public
hearing or call for submissior}-\' from interested nongovernmental parties.

The Secretary submitted a report on his investigation to President
Ford on January 14, 1975. Intimating that the measures then in force
under § 232(b) had indeed not solved the problems to which they were
directed, the Secretary indicated thgt the United States' dependence on

foreign oil had continued to increase since 1966 and that foreign sources



currently accounted for well over a third of domestic consumption. The

Secretary concluded that:

""crude oil, principal crude oil derivatives and
products, and related products derived from
natural gas and coal tar are being imported into
the United States in such quantities as to threaten
to impair the national security [and] the foregoing
products are being imported into the United States
under such circumstances as to threaten to impair
the national security.'" App., at133.

Relying on his findings, the Secretary recommended to the President

that:

"appropriate action be taken to reduce imports of
crude oil, principal crude oil derivatives and
products, and related products derived from
natural gas and coal tar into the United States. !

The President agreed with the results of the Secretary's investigation
and concluded that it was ''necessary and consistent with the national
security to further discourage importation into the United States of petro-
leum, petroleum products, and related products.' Pres. Proc, 4341,

40 Fed. Reg. 3965. Accordingly, invoking § 232(b) he issued a procla-
mation on January 23, 1975 which, effective immediately, raised the so-
called 'first-tier' license fees that were imposed in 1973 to the maximum

4
levels previously scheduled to be reached only some months later. Lb_id_.—/

The proclamation also imposed on all imported oil, whether covered by

the first-tier fees or not, a supplemental fee of $1. 00 per barrel for oil
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entering the United States on or after February 1, 1975. The supplemental
fee was scheduled to rise to $2. 00 a barrel for oil entering after March 1,
5/
1975, and to rcach $3.00 per barrel for oil entering after April 1, 1975.
Finally, the proclamation reinstated the tariffs that had been suspended
in April 1973. The Federal Energy Administration (FEA) soon after
issuance of the proclamation amended its oil import regulations in order
to implement it. 40 Fed. Reg. 4771-4776 (1975).
Four days after the proclamation was issued, respondents - eight
6/ 7/
states and their governors, ten utility companies, and Congressman
Robert P. Drinan of Massachusetts - challenced the license fees bv filing
two suits against the Secretarv of the Treasury, the Administrator of FEA
and the Treasurer of the United States in the United States District Court
for the District of Columbia. Seeking declaratory and injunctive relief,
thasr ~11acad that tha imnncitinn of the fees was hevond the President's
statutory authority under § 232(b), that the fees were imposed without
necessary procedural steps having been taken, and that petitioners
(hereinafter the Government) violated the National Environmental Policy
Act (NEPA), 42 U.S.C. §§ 4321 et seq., by failing to prepare an environ-
mental impact statement prior to the imposition of the fees.

The District Court denied respondents' motions for preliminary

injunctions and filed findings of fact and conclusions of law which, at the



request of respondents, it later declared would constitute its final
judgments in the cases. See 518 F, 2d 1064 (1975) (appendix to dissenting
opinion in Court of Appeals). The court found that § 232(b) is a valid
delegation to the President of the power to impose license fees on oil
imports. 518 F.2d at 1064-1066. It further ruled that the procedures
followed by the President and the Secretary of the Treasury in imposing
the license fees fully conformed to the requirements of the statute. Id.,
at 1068. Finally, the court held that 'in view of the emergency nature of
the problem and the need for prompt action', id., at 1069, the Government
was not required to file an environmental impact statement prior to
imposition of the fees and hence was not in violation of NEPA. Id., at
1069.

Respondents' appeals from these judgments were consolidated with
their petitions to the Court of Appeals for the D, C. Circuit for review of
the FEA regulations implementing the license fee program. The allegations
in the challenges to the regulations were substantially the same as those
raised in the District Court actions, adding only a contention that the
FEA had failed to follow certain procedural provisions of the Federal Energy
Administration Act, 15 U,S.C. §§ 761 et seq. The Court of Appeals with
one judge dissenting, held that § 232(b) does not authorize the President
to impose a license fee scheme as a method of adjusting imports. 518 F. 2d

1051 (1975). According to the court, reading the statute to authorize the











































































Supreme Qourt of the Pnited Stutes
Waslington, B. . 205%3

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS ) /

June 10, 1976

Re: 75-382 - Federal Energy Admin., et al. v.
Algonquin SNG, et al.

Dear Thurgood:

You have written a fine opinion which I am happy
to join.

This thought occurred to me while reading it. We
regularly accord special deference to an interpretation
of a statute by the agency charged with responsibility
for administering it. It seems to me that that rule
should be applied to a statute giving specific authority
to the President, particularly when it concerns foreign
affairs and national security. I wonder if you might
add a short paragraph acknowledging that the President's
construction of a statute of this kind is entitled to a
presumption of validity, or special respect fro a
coordinate branch of government, or something to that
effect. I make the suggestion because my instincts tell
me that this opinion has more importance for the future
than most of our cases this Term.

In all events, I join without reservation.

Respectfully,

K

Mr. Justice Marshall

Copies to the Conference



Supreme Qonrt of the Ynited Stutes
Washington, B. ¢. 20543

CHAMBERS OF
I POTTER STEWART

June 10, 1976

Nn 75-382 - FRA v. Algonquin SNG

Dear Thurgood,

I am glad to join your opinion for
the Court in this case.

Sincerely yours,

Mr. Justice Marshall

Copies to the Conference
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June 10, 1876
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5. 75-382 TFedleral Fnergy Administration v. Algonquin
SNG, et al.

Sincerely,

Mr. ustice Marshall

cc: he Conference



Supreme Qourt of the Yinited £ -
Washington, D. (. 20543

CHAMBERS OF
JUSTICE BYRON R.WHITE

June 10, 1976

Re: No. 75-382 - Federal Energy Administration
v. Algonquin SNG

Dear Thurgood:
Please join me.

Sincerely,

7

%
/nm

[

Mr. Justice Marshall

Copies to Conference






Supreme Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 11, 1976

Re: No. 75- 382 - Federal Energy Administration v.
Algonc*n_

Dear Thurgood:

Please join me.

Sincerelyékfvw///

Mr. Justice Marshall

Copies to the Conference
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