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apply in the California proceedings.

FACTS AND DECISIONS BELOW. The accident on a California highway

killed the petr's employee, inflicted permanent brain‘damage on

one resp, and caused serious physical and psychological injury to
another resp. The first resp, who was a child at the time of the
accident, is permanently retarded and cannot provide for himself.

The resps sued the petr and the estate of the driver for damages.

The petr moved to quash service of process on the grounds that sovereig
immunity prc 2cted it from suit and that it had not consented to be
sued in California courts. The trial court overruled the motion

and the petr appealed. The Cal. S.Ct. affirmed the trial court

judgment. 105 Cal. Rptr. 355 (1972). It said that the

used

any
potential for embarassment to Nevada was more than outwelgnea by
California's interests in highway safety and in providing a forum
to redress wrongs agairmst its citizens. This Court denied a petn
for cert. No. 72-1449, 414 U.S. 820 (1973).

At trial the petr moved to limit the potential damage liability
to $25,000, the amount specified in section 41.035 at that time.
The trial court refused, and the jury eventually returned a verdict
against the petr for $1,150,000. The Cal. CA affirmed. After
recounting the history of the case, it said the only issue on
appeal was whether the trial court had correctly refused to limit
liability. Despite this asserti on, however, the CA noted that

the petr continued to argue that its sovereign immunity should
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protect it from litigation altogether. The CA said further discussion
of this contention was barred by the original decision of the Cal.
S.Ct. The S.Ct. opinion also disposed of the argument abo ut the
applicability of section 41.035, according to the CA. It said

the petr's argument was based on the notion that the Cal. S.Ct.

had ruled earlier that the State of Nevada had waived immunity

to permit the suit to proceed in California. The CA said this
misread the earlier decision, which had held that Nevada's immunity
did not extend into California against California citizens.
Therefore, the limitation of liability statute, which in effect

was a partial waiver of sovereign immunity, was basically irrelevant,
The CA also held that the Full Faith and Credit Clause did not
require the California courts to apply the Nevada statute because the
Clause did not mandate extraterritoriallapplicaticn of statutes.

5 Witkin, Summary of California Law § 16, p. 3260 (8th ed. 1974).
Instead, the CA said it could refuse to apply thevlaw of another
state where, as here, application would be contrary to California
public policy. The Cal. S.Ct. denied a petn for cert.

CONTENTIONS. First, the -~ =~nontr +ho aveumante nracanted

in its first cert petn. It contends that as a matter ot tederal

law a state may not pe sued without its consent. Hans v. Louisiana,

134 U.S. 1 (1890). The constitutional source of this principle is
not clear. The primary cases on the amenability of states to

suit are llth amendment cases concerning suits in feder al rather
than state court. The petr is therefore left with arguments

about the vindication of federalism generally, and about a violation
of the Full Faith and Credit Clause. In particular, the petr

distinguishes Parden v. Terminal R. of Ala. Docks Dept., 377 U.S. 184
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(1964), in which this Court upheld federal court jurisdiction over

a state agency. The petr correctly points out that the Court found

an implied waiver of immunity in Parden. But distinguishing that

case does not provide a constitutional basis for the petr's contention

Second, the petr contends that its sovereign immunity argument
is important because states need the cloak of immunity outside
their boundaries. As interstate compacts expand and intergovernmental
meetings proliferate, many governmental functions occur beyond
each state's state lines. Immunity is necessary to promote the
full and vigorous performance of these governmental duties.

Third, the petr says the Full Faith and Credit Clause does
require California to give effect to the Nevada statute limiting
liability. As the CA pointed out, however, this contention proceeds
from the assumption that Nevada is immune from suit in California
absent any waiver.

Fourth, the petr says the Court shuould hear this case because
it is basical ly a conflict Between two states. Nevada should not
-have its rights finally determined in the California aurts; this
Court should resolve the dispute.

The resps also rely on arguments presented in 1973. First,
they submit 21at the Court lacks jurisdiction under 28 U.S.C. §
1257(3) because no statute has been held repugnant to the United
States Constitution. Instead, the resps see this case as one
involving only the application of California's conflict of laws
rules.

Second, the resps say the petr has an unduly narrow view of
the Full Faith and Credit Clause. Rather than requiring the

application of the Nevada statute, the Clause should force Nevada



to give full faith and credit to the judgment of the California

1
courts.  Furthermore, this Court has held that a forum state can
ignore the leg L rules of other states if those rules offend the

public policy of the forum. Pacific Emp. Ins.Co..v. Comm'n, 306

U.S. 493 (193 ); Bradford Electric Co. v. Clapper, 286 U.S. 145
(1932).

Third, t : resps suggest that an implied waiver of immunity
nonresident

exists in this case. California has provided by statute that any/
motorist on California roads impliedly appoints the Director of
Motor Vehicles as his agent for service of process. Cal. Veh. Code
§ 17451, Therefore, by sending its agent to California, the petr
accepted the conditions upon the use of California highways and
consented to suit. In addition, Nev. Rev. Stat. § 13.025 waives
immunity for tort suits against the state.

DISCUSSI {. The case is as certworthy today as it was in
1973 when the pool memo recommended a grant but the Conference
denied. Regarding that denial, it should be noted that the resps
argued in 1973 that the decision of the Cal. S.Ct. was interlocutory
and that wewiersr ehanld await final dindoment, Now final judgment
has occurred, imposing liability upon the petr in excess of?gsatutory
maximum.,

Regarding the application of sovereign immunity, the case
seems to present an issue of first impression--or actually several

issues: Does the Full Faith and Credit Clause require one state

to accept the sovereign immunity asserted by a second state? Does

1. It should be noted, however, that the resps can collect their
judgment out of assets held by the State of Nevada, a co-petr,
in California. Nevada courts will probably never consider this case.
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the tenth amendment require such acceptance? How about the penumbras
of federalism? 1If these questions intrigue the Conference, then

a grant may be in order. Despite the resps' assertion to the contrary,
the case does not appear to be limited to the question of the

effect of the Full Faith and Credit Clause on the Nevada statute
limiting liability. The petr raiged the basic sovereign immunity
argument in the CA, and the CA resolved it on the merits by applying
the earlier decision of the Cal. S.Ct. Furthermore, consideration
of the limitation of liability issue could be considered to encompass
the sovereign immunity question. Therefore, if the Conference

would like to address the foundation of state sovereign immunity
outside the eleventh amendment, the issue is presented here.

On the other Q%gd, the reasoning of Bradford Elec. Light Co. v.
Vi

Clapper, 286 U.S. 431(1932), supports the decision of the Cal S.Ct.

and may have sufficiently settled the pertinent questi ons. There,
a lineman died in New Hampshire while working for Bradford, a
Vermont company. The deceased was a Vermont resident and had been
hired in Vermont. The administratrix of the estate b »jught a

in New Hampshire
suit/ for damages under the New Hampshire workmen's compensation
statute. Bradford pleaded provisions of the Vermont comp. statute
in defense. This Court held that the Full Faith and Credit Clause
required application of the Vermont statute in the New Hampshire
courts. First, the Court said that a statute can be a 'public act"
within the meaning of the Clause. Second, the Clause requirad
the application only of those public acts within the legislciive
jurisdict on of the nonforum state. Third, legislative juric¢dicti on

was not strictly limited by a state's boundaries. Fourth, the

application of the Vermont provisions in this case would not be



impermissibly extra-territor '1 because the workmen's comp. statute
merely created rights and 1i »ilities between two parties, the
company and the worker. It .d not create new statutdry tort liabi-
lity.

If Bradford Electric is :till good law, the question facing

the Cal. CA was whether Neva1 had legislative jurisdiction to
implement by statute its com m law sovereign immunity. In contrast
to the relationship between f;adford and the deceased, Nevada

had T " with the :esps before the accident. Common

law sovereign immunity and t! @ Nevada statutes do not purport to
create rights and liabilitie between individuals; they announce
principles of general applic :ion--nonconsensual rules of law.

They therefore would not seeir. to fall within Nevada's legislative
jurisdiction when applied ou :ide the state to a nonresident. They
resemble laws creating general tort liability, which Bradford said
could be imposed only within . state's territory. Therefore, the
Cal CA correctly refused to : ply the Nevada statutes.

In summary, if the Conference thinks Bradford Electric establishe

a sensible approach, the case may not be certworthy because the

CA correctly applied Bradford. 1If the Conference questions the

reasoning of Bradford or would like to examine the area again,

a grant may be in order because of implications of the CA holding

for interstate relations. There is a response.

5/16/78 Sundermeyer opinions included;
1973 pool memo att'd

addressing several
add'l issues.
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No, 72-1449

University and State of Nevada v. Hall , cert.

to Calif. Sup. Ct. (Peters for a unanimous ct)
Dec. 21, 1972, 8 Cal.3d 522; Pet. for rehear.

denied, Jan.24, 1973; stay of judgment granted

pending cert, April 26, 1973,

No. 62, Original

Nevada v, California, Motion for Leaveto File

Complaint, April 23, 1973,
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An automobile owned by the University of
Nevada and being operated by an employee of the
University was involved in a two car collision
on a highway in California.AThe employee was
acting within the scope of his agency. Plaintiff
occupants of the other car brought suit in

the U.S. District “ourt for the Northern Distrie

Court, The federal action was not actively

pursued, presumably for Eleventh Amendment
reasons ("The judicial power of the United
States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted
against one of the United States by citizens of
another state.,.").

The action in the California court sought

to recover damages for personal injuries. Service
of process and jurisdiction was based on the
California long arm statute dealing with motor
vehicles.

¢_and Nevada J

Pertinent Caiifornfgxétatutes are attached

to this memo,
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Decision Below

The State of Nevada, 1 presenting the
university, moved to gquash service of summons
and complaint on grounds that California
courts do not have jurisdiction over the
State of Nevada and its governmental agencies,
The motion was-granted. Plaintiffs appealed to
the California Court of Appeal for the First
District which affirmed the lower court
ruling, holding that Nevada enjoyed sovereign
immunity and had not waived it, either by
statute or by implied consent in operating
the vehicle in California., Plaintiffs apbealed

this ruling to the California Supreme Court.

The Court reversed.

The Supreme Court found that Nevada was
not exercising its sovereign powexr in this
instance and therefore had no immunity unless
it were granted by California by law or as
a matter of comity. "(S)tate .sovereignty
ends at the state boundary,”™ the Court
decfared, because the possible cmbarrassment
to Nevada is counterbalanced by the interests
of California in sustaining such suits. These
interests.are 1) the State may make and enforce
regullations reasonably calculated to promote

care on the part of all who use its highways;
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2) the State must provide a forum where
residents may seck whatever redress is due him
for wrongs done in California; 3) the State must
protect itself in the orderly administration of
its laws in assuming jurisdiction over disputes
where theévidence is within its borders and
where a refusal to take jurisdiction may

result in multiple litigation; 4) the State
?cannot grant greater immunity to a sister state
than that which is bestowed upon California; and
‘5) the doctrine of sovereign immunity must

be deemed suspect when‘it conflicts with

individual dignity and the role of government as

an instrument to secure individual rights.

Original Action in this Court

Subsequent to the above ruling of the
California Supreme Court, The State of Nevada
requested leave of this court to file a
complaint in equity against the State bf
California. Jurisdiction is based on Art. IlI,
§2, cl. 2., Nevada urges that the action of thé
California court will cause immediate and irrep-
arable harm to the State of Nevada in that
vNevada will be forced to defend itself outside
its borders under threat of unlimited liability,
in violation of its own statutes and decisions

of its courts, Nevada prays for a decrece
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. (t
declarin Aﬁﬁ% several staes are possessed

of sovereign immunity in courts of sister

states and that use of ‘>stéte highways

by a sister state does not constitute consent
to suit in courts nf the sister state. Nevada
requests that California be enjoined and pro-

hibited from exercising personal jurisdiction

over the State of Nevada.

Contentions in No. 72-1449 (Hall)

1) Whether the controversy raises a federal
'‘question as to accord this Court jurisdiction

‘under 28 U.S.C. §1257(3)7

2) Whether the courts of one state can
constiuitutionally exercise jurisdiiction over

a sister state without its consent?

3) Whether in this case Nevada did in fact

consent to suit in California's courts?

4) Whether California‘'s refusal to apply
Nevada's statutory limitations of liability

violates full faith and credit?

Discussion of No. 72-1449

1) It would seem to me that this court

does rightfully possess jurisdiction under
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28 U.S.C. § 1257(3) in that the California
court's ruli ; concerned "any title, right
privilege or immunity...specially set up or
claimed under the Constitution," namely, the
Tenth Amendment reservation to the States of
all powers not delegated to the United States
by the Constitution. This Court recently

reaffirmed the existence of an immunity

freservation to the States in Employees of

Missouri v. Dept., of Health of Missouri, 41

U.S.L.W. 4493, 4495, where the majority opinion
lby Mr. Justice Douglas stated that States may

not easily be deprived "of an immunity they -~

have long en yed under ‘another part of the

Constitution." A thorough discussion of

the sovereign immunity of a State is found in

Hans v. Louisiana, 134 U.S. 1 (1889),.

2) Aside from the suggestion in the
Missouri case, supra, there is little
precedent on the status of a State appearing
in the courts of a sister state. The cases
relate primarily to_the immunity which states

( WPeaving m)
are granted in{Tédéral courts. The best that

petitioner could find is Sullivan v. State of

Sao Paulo, 122 F,2d 355 (caA2 1941) in which a
citizen of the United Staes sued twb states in

the federation of Brazil., The court compared
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the situation to a sult agalnst states of
the American Union and held that "(i)t is
well settled that the latter are immune from st
on general principles of international law in
cases not covered by the 1lth Amendment.”
There is a great deal of historical
matter (e.g. Federalist papers) suggesting that
states are immune from suit and recognizing
the sovereignty to be accorded each of the
states of our Union.
The California court relied on Parden v,

Terminal Ry. Co., 377 U.S. 184 (1964), People

v, Streeper, 12 I11. 2d 204 (1957), and State

v. Holcomb, 85 Kan. 178 (1911). To my mind, the
cases are all distinguishable. Parden involved
the interstate operation of a State railroad.
The Court found that the state could not be
immune from_suit under the FELA which was enacte
¢ Pursuamt o)

"wfﬁbngressional authority to regulate
interstate commerce. Federal supremacy counter-
vailed agal nst state immunity in federal
courts. It might be suggested that states could
be free from federal regulation in Parden by
not opecrating in interstate commerce., The parall
to this case is thus drawn, i.e., Nevada could
have avoided being subject to suit in

California by not operating motor vehicles

in California. The difference, of course, is
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that Congress had Constitutional authority

in Parden to abrogate stat immunity;>A similar
authority does not cexist for California. Thus,
Parden 1is not all that helpful.

The Streceper and Holcomb cases both
concerned property in the sister state owned
byt;iptﬁer state., The fact that no immunity
was granted is explained by the nature of the
case. It concerned part of the corpus, if you

| will, of the other state and is thus materially

different from the in personam power sought

in this instance.

Essentially, the California court
decided not to accord comity to Nevada in
the immunity area on the basis of an "interest
analysis." The interests are set forth in the
statement of facts. Certainly, California and
every state has a legitimate interest in
promoting safety on its hlk?ways. Th° question
is whether that interest li;v . by
procedures for civil recovery or by penal laws.
I would opt for the latter. As for the court's
concern that its citizens have a forum to
redress wrongs, it is noted in the briefs that
respondents have a right of action against the
driver of the vehicTe (which is now pending) and

of course, the Nevada forum is not all that

Oy
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inconvenient, in light of the conflicting
state interests., California's interest in the
orderly administration of its laws is an
important one, especially since the evidénce
is largely California-related and also because
of the chance of multiple litigation.

It is important to note that the California
court did g§§X~ that Nerda had by statute
waived its immunity(which it has). The court
found that fact immaterial in light of Its
;view that "state sovereignty ends aEigtate
’boundary." Thus, it would appear thayéhis -
ruling stands for the bpoad proposition that
a state court may determine the immunity status
of another state for actions committed within

xffrd’
tha“Astate. The ramifications for contract law
are not inviting, at least, not without a clearer
delineation Oﬁ what this ruling actually means.

It would also seem that states could in
some instances be prejudiced. For example, if I
were a California juror and heard the present
case, why not sock it to the Nevada treasury?

It is also interesting that Nevada has a $25,000
judgment limitation whereas California's is
apparently unlimited. Which law applies? Since
the Califwehia court did not go off on statutory

grounds, California law would presuambly apply.

Numerous other questions could be raised
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To:

Re:

BENCH MEMORANDUM

Justice Powell

University of Nevada v. Hm11--No. 77-1337 (Cert to Cal.
Sup.Ct.) (Peters, J.)

I. FACTS

In the spring of 1968 an employee of petitiomer, a
state university, was driving the school's van on official
business in Placer County, California, when the van jumped
the median and struck respondents' auto head on. The university
employee was killed, respondent Patricia Hall was injured,
and John Michael, a child, sustained serious, permanent brain
injuries. Soon after the accident, respondents filed suit
in California court against theestate of the man who had been

driving the van and the petitioners. The university and
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irrelevant. The jury awarded respondents ¢! 18N NNN in Aamaaeg,

The California Court of Appeals affirmed the trial court'’'s

refusal to limit petitioner's liability to $25,000, and the

California Supreme Court declined to review the case further.
This Court granted certiorari on May 25, 1978.

I1. CONTENTIONS

Petitioner makes two basic claims. First, petitioner
argues that sovereign immunity, a protection guaranteed by the
tenth amendment to the Constitution, prohibits suits against a
state unless the state has consented to suit. Petitioner asserts
that it hés not consented to the instant suit, and therefore that
California's assertion of jurisdiction violated its sovereign
immunity (and implicitly the tenth amendment). Second,
petitioner argues that, even if it is subject to suit in
California, the full faith and credit clause of the Constitution
requires that California enforce the $25,000 limitation on
Nevada's liability. Beyond th.s, petitioner contends that as a
‘policy matter the California courts' decisions will be
disastrous, as they will undermine cooperative federalism as we

know it.

Respondents make three contentions in favor of
affirmance. First, they argue that a state's sovereign immunity
is coextensive with the state's sovereign power, and that
sovereign power extends only to the borders of a state. 1Indeed,
California's sovereign power (begat by its strong interests) in

regulating tortious conduct on its highways precludes assertion



~of any immunity from suit for activities performed on its
highways. Second, respondents contend that the tenth amendment
does not embody implicitly states' sovereign immunity; rather, it
merely reemphasizes that the federal government is limited to its
enumerated powers. Thus, California's ruling concerning Nevada's
immunity does not arguably conflict with the federal
constitution, and the Conrt+ is withant durisdiction under 28
U.S.C. §1257. Third, respondents argue that the full faith
credit clause does not apply to give state legislation effect
outside state borders. Finally, respondents reject the
petitioners' policy arguments concerning federalism, noting that
the on71v reenlt of the California decisions will be that states
now will add to their insurance policies coverage for tortious
acts of their employees performed outside of the state.

III. DISCUSSION

As I see it, petitioners' sovereign immunity claim
involves four questions:

A. Is the sovereign immunity claim properly before
the Court even though certiorari was denied with
respect to the same claim in this case in 1973?

B. Does the full faith and credit clause require
California courts to extend to Nevada the same
sovereign immunity that Nevada courts recognize?

C. Does the tenth amendment (or federalism otherwise
nplicit in the Constitution) prohibit Californian
courts from entertaining suit against Nevada?

D. If the Constitution requires California to extend
sovereign immunity to Nevada, what are the limits
on that immunity?



A, Fina. oudgment

A preliminary question is whether petitioner's sovereign
immunity challenge to California's jurisdiction is properly
before the Court, since the same claim was raised in the previous
petition in 1973. Although the question has not often arisen,
the authorities that have addressed the queétion agree that the
Court may consider all "substantial federal.questiéné determined

in the earlier stages of the litigation." Reece v. Georgia, 350

U.S. 85, 87 (1955).
Thus, in Mercer v. Theriot, 377 U.S. 152 (1963) (per

curiam), a wrongful death action, the fifth circuit had reversed
an initial verdict for the plaintiffs, ordering that the case be
remanded for dismissal unless the plaintiffs showed that on
retrial}they could present a stronger case. The plaintiffs
sought review in this Court of the fifth circuit's initial
decision, and certiorari was denied. The district court
dismissed the remanded case, finding that additional evidence
indicated by the plaintiffs would be inadmissible at trial.
After the fifth circuit affirmed, this Court granted certiorari
and considered the propriety of the original reversal, as well as
that of the subsequent affirmance, saying that "it is settled
that we may consider questions raised on the first appeal, as
well as 'those that were before the Court of Appeals upon the

second appeal'."l

1/ Indeed there is some room for doubt whether the California
Supreme Court's initial judgment was final under §1257. Compare
Mercantile Nat'l Bank v. Langdeau, 371 U.S. 555 (1963), with
Cohen v. New York, 385 U.S. 676 li966)(per curiam). If the
first ruling was not final, the instant petitionrpresents

petitioner's sole opportunity for review by this Court of its
sovereign immunity claim.
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whether it c i ered the fifth circuit first rulin to have
been a final juc ment for purposes of §1257, others h rse understood
such a statement to be implicit in the Court's opinio-. See
Dyk, Supreme Cou.t Review of Interlocutory State Cour- Decisions:

"The Twilight Zone of Finality,'" 19 Stan.L.Rev. 907,

930 n. 145 (1967) Moreover, this rule makes sense, f« : if the
é?urt allowed petitions to review interlocﬁtory r&ling: only
within 90 days of the ruling, it would encourage piecemeal
litigation an an increased deluge of certiorari petitions--no
one would await final disposition of their entire case if they
would thereby risk losing the opportunity to challenge various
rulings.

Finally,petitioners have not lost their right to assert

sovereign immunity here because they did not assert it on their

second trek through the California courts. See "ria vy, Thompson,

337 U.S. 163, 171 (1949).

B. Fp'l'l Fai+rh anA (‘redj_t

Petitioners base their claim to sovereign immunity upon
the tenth amendment and the constitutional penumbra of federalism
of which that amendment is the hallmark. Before jumping into
consideration of an amorphous penumbra and a largely unexamined
amendment, however, it would be best first to turn to those
provisions in the Constitution specifically addressing problems

of the conflicting jurisdiction of the states. There are
o) e
affaire: the interstate privileges and immunities clause of Art.
IV, §2, the extradition clause of the same section, and the full

faith and credit clause of Art. IV, §1. As the privileges and
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organizations founded under another state's laws. In the

reconciliation of these cases lies the standard to be applied to
Nevada's claim for full faith and credit concerning its law of
sovereign immunity.

In Bradford Ele~tric Co. v. Clapper, 286 U.S. 145 (1932),

a resident of Vermont was employed in Vermont by a Vermont
company. While the employee was working temporarily on his
employer's equiy ent in New Hampshire, he was killed. The
employee's executrix exercised her right under New Hampshire law
and sued the employer for negligence. This Court ruled that the
lower courts improperly entertained jurisdiction over the suit,
as the law of Vermont by its terms made recovery under the
Vermont Workmen's ompensation Act the exclusive remedy. Justice
Brandeis, writing for the Court, observed that the Vermont state
was a "public act" and as such had to be given full faith and
credit by New H: pshire under Art. IV, §1. The Court was careful
to note, however, that there was no reason to believe that New
Hampshire's application of the Vermont statute would be obnoxious
to the public policy of New Hampshire. The rule that emerges
from Clapp~~, then, is that a state mEE'apply a sister state's
laws unless to do so would be obnoxious to the forum state's
public policy-—-at least where the sister state has a substantial
interest in the suit, as where its residents are involved or a

contract made in the sister state is at issue.



The authori y of Clapper,
undermined by subs quent Court d
after Clapper the Court decided
could refuse to a; ly Massachuse

on facts virtually identical to

11.

owever, has been severely
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at California constitutionally
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ose in Clapper. Pacific

306 U.S.

Employers Insurance Co. v. Indus -ial Accident Comm'n,

493 (1939). 1In doing so, the Co 't read liberally Justice
Brandeis' caveat with respect to )bnoxiousness to the forum
state's public policy. Under Pa .fic Employers,

may apply its workmen's compensa
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.on law to the exclusion of a
:ate's law "is the expression of
| to be exclusive in its

within the state." 306 U.S.,

:he Court routinely has allowed

s compensation laws if doing so

(1965) ("Alaska Packers Ass'n v. ..ommi<eion,

.cy of the forum state. See,
:O-, 380 U.S. 39, 40
294 U.S. 532, and

Pacific Employets...mark a breac- with the Clapper philosophy”).

The weak obligation Pacif

> Employers imposes upon states

to apply their sisters'

laws appe=ars to be at odds with the

Court's requirement that state courts, in entertaining suits

against fraternal organizations .stablished under a sister

state's law, must apply the law of the state of establishement

rather than their own law.

Ih.Order of United Commercial

Mravalers of America v. Wolfe, 331 U.S. 586 (1947), the most
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recent of the fraternal society cases, the Court ruled that South

Dakota had to give full faith and credit to a constitutional
provision of an Ohio fraternal benefit society that actions —
against the society had to be brought within six months after the
society's executive committee had disallowed the claim. Although
the six-month 1li; .tation was appropriate under Ohio law, it was
specifically prohibited by the law of South Dakota, where the
action against the society was brought. The basis for the
Court's opinion that South Dakota constitutionally was compelled
to apply Ohio law is three-fold. First, the Court emphasized
that the right being sued upon was the creation of Ohio law, as
it depended upon the constitution of the society--a document
plainly cbnceived under Ohio law. Secq:}d, the Court took great
pains to demonstrate that the rights of a member of the society
were inextricably interwoven with the responsibilities of
membership--a package defined by Ohio law. Third, the Court
found that the interest of South Dakota in protecting its
residents was outweighed by the interest of Ohio in assuring its
fraternal organiéations that they would not be subject to very
different obligations to their beneficiaries depending upon the
latter's location. Thus, the Court concluded that South Dakota
could not apply its own law, even though the decedent was a
resident of andd »d in South Dakota.

The auestion, therefore, is how strona an interest the

f ----- ~beabkA mitcd hava b~~~ T wmarr Aicvamard a acictrer gfate's

law, and whether the sister state's interests must be weighed
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(2) he courts could

the forum state--if it is substa:

its sister;:

constitutionally can be applied;
the interests of the forum state
of forum law would have on the c¢
federalism to wc k.

The most unsatisfactory o
a balancing of t e competing sta
the litigation; indeed, often th

for example, in acific Employer

its residents by applying its wo
residents whether they were inju
At the same time, California sou

applying its law to injuries occ

o0k solely to the

13.

ate. There are atileast

blem: (1) the courts could

v--w ---um state against those of

interest of
ial, then the law of the forum
nd (3) the courts could weigh
gainst the effect application

peration necessary for

these approaches would require
s' interests in the outcome of
have the same interest. Thus,
Massachusetts sought to protect
men's compensation law to its
d within or without the state.

t to protect its residents by

ring within its

borders—-—injuries that likely wou.d lead to medical and other

debts owed to its residents.

Beyond the difficulty of weighing the competing states'

interests, this approach would involve in the Court in a highly

controverrsial endeavor.

No state will appreciate a federal

court deciding, for example, whether'@%s protection of its

residents is less important than

sister's protection of hers.
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A g~a~AnAd annrnacrh ia aenaaeated bv Professor Currie: If

tt- 7 stots bes s ~nkoblankdiasl anraracr in rne aisunte, 1t
conatitntionaiiv mav appDiV 1TS Own lidw. oFe pb. wuriLaic, SUpra, at
188-89. Thus, Professor Currie seizes upon the liberal doctrine
of the Court's workmen's compensation cases and extols' the

virtues of Justice Black's dissenting opinion in Order of United

Commercial Travelers. His argument that the fraternal

organization cases are no longer the law is supported by the
Court's long silence on the question and by its apparent

willingness to 1 nit these cases to their particular facts. See

Clay v. Sun Insurance Office, Ltd., 377 U.S. 179, 183

(1963) (Order of United Commercial Travelers "is a highly

specializéd decision dealing with unique facts..."). Moreover,
Cu—=2=t= ~mmnva 1 ammvnanh hac tha advantaae of easv avpplication:
Whether a forum state has a substantial interest 1n a aispute
will, in most cases, be easily ascertainable. The drawback to
this approach, however, is that states seldom--if evef——will be
required to apply a sister state's laws. Such a narrow reading
of the full faith and credit clause could subvert the very
federalism the full faith and credit clause was meant to preserve.
Applying Professor Currie's test to the instant case,
there is no ques ion but that California acted constitutionally
in refusing to apply Nevada's sovereign immunity law. California
residents were injured in Cali“ornia and required care in
California; indeed, the boy wi L require care for the rest of his

life. As Currie would not consider the competing interests of
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another state, California's substantial interest in the Halls'

suit justifies the refusal to ap_ .y Nevada law.

The third annrnach to giving sister states' laws full
faith and credit would require t*-at states apply other states'
laws only v ere applying the for_.i's laws would do substantially
more damage¢ to cooperative federalism than applying the sister's
laws would do to the forum's public policy. See R. Weintraub ,
Supra, at 408-19. Professor Weintraub argues that the workmen's
compensation cases are entirely consistent with the fraternal
organizations cases if one focuses on the extent to which
application of the forum's laws would iq:pair the federal
scheme. TI' s, for example, the effect on Massachusetts workmen's
compensatit« system is minimal if the system is not extended to
cover accic.nts occurring outside the state; the heart of the
system--coverage of Massachusetts residents for accidents
occurring in Massachusetts--is left intact. Aﬂﬂbing states to
impose disparate obligations on fraternal benefits organizations,
on the other h:¢ d, might frustrate Ohio's desire to allow such
organizations to exist.4
4/ One difficulty with Professor Weintraub's theory is its
failure to explain why the Court has allowed application of the
forum state's law to regular insurance company contracts--that
is, why the impact on federalism is different with respect to
insurance companies than it is with respect to fraternal
organizations. See, e.g., Clay v. Sun Insurance Office, Ltd.,
377 U.S. 179 (1963) (Florida can apply Florida law to insurance
policy bought by Illinois resident in Illinois). Professor
Weintraub's only attempt to reconcile the fraternal benefit cases

with other cases involving insurance contracts is his suggestion
that the former were wrongly decided. R. Weintraub, supra, at

410.
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Professor Weintraub's approach has the advantage of giving
federalism the protection envisioned by those who drafted the
full faith and credit clause; its disadvantage is the difficulty
the courts would have in using the approach.

Applying this third approach to the instant case, one must
weigh the extent of California's interest in protecting its
residents (both the respondents who were injured by the
petitioner's agent's acts and those who have had to provide
medical and other services to the respondents and to petitioner's
agent) against the extent to which our federal fabric would be
torn if California were allowed to hold Nevada accountable.
Califarnia's interest is powerful: A California resident was
injured on a California highway and will continue to require care
indefinitely in California. California's interest in this
dispute is stron :r than that presented in any of the numerous
cases in which the Court has allowed a state to apply its own

law. See, e.g., Carroll v. Lanza, 349 U.S. 408 (1955) (Missouri

resident employed in Missduri is injured in Arkansas and allowed
to collect under Arkansas law). C(=1'ifarnia'e antertainina of
thie ewit, on the other hand, does ~~* -~~~ =~ ~=~winu~ +theaat+ to
"Or- WhA~w-~ldienm " Tt is easy to imagine cases in which unbridled
suit against sister states seriously would disrupt governmental
functions. This is not such a case, however. The California
Supreme Court ruling limited its courts' jurisdiction to suits

involving actions of a sister state outside her borders.
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Nevada's liability for acts of its agents performed entirely

outside of her borders is unlikely seriously to interfere with
Nevada's ability to carry on her business. As the respondents
argue, the -~+=~1 =»~enl+ of the California Supreme Court's

holding is that states '°° ° A A nce to cover

such liability.5

In sum, I ~~~~1nAa that--whether Professor Currie or

Professor Weintraub is correct concerning the scope of full faith

- s~ . f e —mmt Ll Lt An ATy rarmItrad N give

and credit--C

f “~a e, e S 3 ~e A2 L LA WA Aata T an AF onvaraslan 1TmmuriLLy

merely because Nevada 1S a party tu wue acviiun. o wulifornia
has a substantia public interest in the respondents' case and
entertainﬁent of such suits as this is not likely seriously to
damage the federal fabric of our nation, California was

constitutionally entitled to apply its own law, which denies

5]

states immunity from tort liability.

5/ Of course, the clear implication of my analysis is that, if
Professor Weintraub is correct concerning the content of the full
faith and credit clause, then there will be cases in which one
state will have to defer to a sister state's law of sovereign
immunity. Specifically, states will have to defer to others'
immunity where entertainment of the suit is likely seriously to
disrupt a sister's functioning as a separate sovereign. Cf.
National League of Cities v. Usery, 426 U.S. 833 (1976).

5a/ Annot. Calif. Codes--Gov't §815.2 provides that public
entities shall be liable for tort injuries such as those involved
here. As this provision applies to California subdivisions, there
is no difficulty here with California applying to a sister
state provisions more stringent than those applying to California.
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C. Tenth Amendment

Petitioners argue that the tenth amendment for ids
“California to allow its courts to adjudicate Nevada's :ort
liability. Petitioners correctly point out that the »>nstitution
does not specifically authorize suit against a state. 'On the
other hand, however, they can point to no specific pr 1iibition on
such suits. Rather, petitioners claim that immunity :-om suit in
a sister state's courts was one of the rights enjoyed oy the
states at the time of the drafting of the Constitutio in 1789.
Thus, they invoke the tenth amendment, which provides that,
Powers not delegated to the United States, nor prohibited
by it to the States, are reserved to the States
respectively, or to the people.
In effect, petitioners argue that this constitutional reservation
of states' powers made constitutiénal the states' right not to be
sued in a sister states' courts. Respondents, on the other hand,
argue that California's interest as a sovereign in giving relief
for injuries inflicted on its residents within its borders allows
it to adjudicate Nevada's liability.
1. History of Sovereign Immunity
There is some indication that at the time the Constitution
was framed states were immune from suit in sister states'

courts. Thus, in Nathan v. Virginia, 1 U.S. (1 Dall.) 77 (Ct. of

Common Pleas, Philadelphia County 1781), the Supreme Executive
Council of Pennsylvania quashed the attachment of property

belonging to Virginia, ruling that Virginia was immune from suit
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in Tennsylvania courts. It is impossible to know what weight to

giv this ruling, however, as it was based upon a long-outdated
asy .ct of the "law of nations" and assumed a degree of
sovereignty for individual states that likely is at odds with the
Constitution as adopted eight years later.

Some of the Framers argued that states were immune from
suit. Thus, in e Federalist Papers, 2levandar Hamilton claimed
that no state could be sued in either state or federal court
without its consent. See The Federalist No. 81, at 455 (1826) (A.
Hamilton). Similarly, John Marshall urged during the Virginia
debates on ratification that it was irrational "to suppose that
the sovereign power should be dragged before a court." J.
Elliot, Debates 555 (1836). See also id. at 533 (James Madison's
similar argument). Each of these affirmations of sovereign
immunity, however, was made during the defense of Art. III, §2,
which extended t e federal judicial power to controversies
between a state and citizens of another state. Thus, the
Framers' arguments, though broad in their terms, were directed
toward convincing an audience that in federal court states could
sue but never could be sued.

It- is difficult, then, to find a definitive stafement
concerning the right of states not to be sued in sister state
courts as of the time the Constitution was drafted. ThiEE;
largely due, no doubt, to the uniform refusal of states to assert
jurisdiction over their sisters. Whether this refusal is

attributable to a perceived right incident to sovereignty,
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however, or :=o the difficulty of enforcing judgments once

entered, is ilmpossible to discern. Moreover, even if there was a
generally pec<ceived right of sovereign immunity before 1789, the
ceding of some sovereignty incident to joining the Union may have
altered that right.

Petitioners also attempt to use general language in
opinions of this Court to establish that there is a generally
recognized constitutional right of sovereign immunity. Close
examination of these cases, however, reveals that each dealt with
suit against a state in federal court--something that is
explicitly forbidden by the eleventh amendment. See, e.qg.,

Parden v. Terminal Railroad of Alabama Docks Dept., 377 U.S. 184

(1964) . So far as I can tell, it has never been suggested that
the plain language of the eleventh amendment should be strained
so as to forbid suits against the states in state courts. See
Field, The Eleventh Amendment and Other Sovereign Immunity
Doctrines: Part One, 126 Pa.L.Rev. 515, 546-49 (1978), semble.
In one case the Court did suggest that state courts would be
witﬁout power to conéider a state's claim for escheat of

‘intangibles. See Western Union Telegraph Co. v. Pannsylvari=,

368 U.S. 71, 80 (1961). The Court's suggestion, however, was
dictum, and may have been prompted by a belief that the dispute
actually was between two states and therefore properly the

subject of the Court's original jurisdiction.
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2. Application of National League of Cities v. Usery
to Interstate Disputes

Assuming that the states enjoyed the right in 1789 not to
be sued in the courts of a sister state, there is nonetheless
C "his
right. Prior to 1976, most commentators beiievea tnat tue tenth
amendment had no substantive content whatsoever--that it did no
more than re-emphasize that ours is a federal government of
enumerated power . Indeed, the Court itself had said as much.

See United States v. Darby, 312 U.S. 100, 124 (1941). 1In 1976,

however, the Court in National League of Cities v. Usery, 426

U.S. 833 (1976) struck down a federal statute imposing minimum
wage and maximum hours limitations on state governments. 1In
doing so, the Court stated that the tenth amendment prohibits
such interference with a state's conduct of its affairs as would
substantially in air the state's sovereign integrity or would
allow the destruction of the state as a sovereign entity. Thus,
it appears that the tenth amendment, beyond limiting the federal
government's powérs to those expréssly given, also gives
affirmative protection against destruction of the sovereignty of
th individual states.

Petitioners would have us believe that the tenth

amendment, as interpreted in Nétional League ~f Cities, prohibits

California from exercising jurisdiction over Nevada, because
otherwise Nevada's essential gd:&ernmental operations would be

substantially interfered with. There are two difficulties with
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this argument. First, National Leagque of Cities dealt solely

wi h Congressional intrusion into the affairs of the states;
hc here in the opinion did the Court intimate that the tenth
ar._.ndment shoul extend to interstate rivalries as well. This
limitation is well founded in the history of the tenth
amendment. The national debate from which the amendment arose
centered solely upon the concern of some that tt- federal
government constitutionally could usurp the powe s of the

si tes. See, e.g., 3 J. Elliot, Debates 449-50 24 ed.

1836) (delegates to Virginia ratification conven! .on express
concern over the lack of a "clause declaring exp.essly that every
power and right not given up was retained by the states").
Similarly, Justice Story unequivocally opined that the tenth
amendment's sole concern was with delimiting the powers of the
federal government vis a vis the states. See 2 J. Story,
Commentaries on the Constitution §§1907-08.

Second, even if National League ~f (Cities extends to

interstate affairs, there is no reason to believe that the
tenth amendment's limitation on interference in state affairs

depends upon the states' rights against interference in 1789.

Thus, the Court's opinion in National League of Cities,does not
look to states' rights when the Constitution was framed.
Rather, the Court opined that the tenth amendment's content
is determined by what interference would undermine substantially
a state's abi ity to operate as an independent sovereign.

Third, and most important, the tenth amendment should
n . * 't -e-=3 frdnrval/etratra dianntes because, as

I nave aiicauy wegee—ey - the Constitutic

dealing with interstate rivalries. If Professor Weintraub



23,

is correct . hat

interests in cooperative federalism must be taken intc account in
applying the full faith and credit clause, then states would have
to apply their sisters' sovereign immunity law in cases
jeopardizing the federal system. Thus, the very samée interests
are protected by the full faith and credit clause as would be

protected under the petitioners' expanded view of the tenth

amendment. Where there is a specific constitutional provision
dealing with a problem, I would not stretch an amor phous

provision to do the same.

*kkk
In a nutshell, then, I would reach the question
of sovereign immunity, rule that the judgment below passes
constitutional muster under the full faith and credit, and

rule that the tenth amendment is inapplicable in cases such

as this.6

11/3/78 David

6/ At the outset I posed a fourth question: What limitations
would be imposed upon California's authority to hale

Nevada into its courts? I can see no grounds for distinguishing
between the fact of sovereigt immunity and the scope of
sovereign immunity. Thus, i1i Nevada is not constitutionally
entitled to avoid any liabil: :y in California, I see nothing

in the Constitution entitlingy it to limit its liability.
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77-1337—OPINION
2 UNIVERSITY OF NEVADA v». HALL

The trial court granted a motion to quash service on the
State. but its order was reversed on appeal. The California
Supreme Court held, as a matter of California law, that the
State of Nevada was amenable to suit in California courts and
remanded the case for trial. Hall v. Uniwversity of Nevada, 8
Cal. 3d 522, 503 P. 2d 1363. We denied certiorari. 414 U. S,
820.

On remand, Nevada filed a pretrial motion to limit the
amount of damages that might be recovered. A Nevada
statute places a limit of $25,000 on any award in a tort action
against the State pursuant to its statutory waiver of sovereign
immunity.* Nevada argued that the Full Faith and Credit

vehicle anywhere within thix state, or in the event the nonresident is the
owner of a motor vehicle then by the operation of the vehicle anywhere
within thi= state by any person with his express or implied permission, ix
equivalent to an appointment by the nonresident of the director or his
successor in office 1o be hix true and lawful attornev upon whom may be
served all lawful processes in any action or proceeding against the non-
restdent operator or nonresident owner growing out of any accident or
collision resulting from the operation of any motor vehicle anvwhere within
this state by hiimself or agent, which appointment shall also be irrevocable
and binding upon his executor or administrator.” Cal. Code § 17451
{West 1971).

An administrator of the decedent’s estate was appointed in California and
was ~erved personally.

_ ¢ Nevada Revised Statutes $1.035 (1) as it existed in 1968, found in official
edition, Statutes of Nevada 1965, p. 1414, [later amended by Statutes of
Nevada 1968, p. 44, Statutes of Nevada 1973, 1532, and Statutes of
Nevada 1977, 985, 1539

“1. No award for damages in an action sounding in tort brought under
NRS 41.031 may exceed the sum of $25000 to or for the benefit of any
clumant.  No such award may melude any amount as exemplary or
punitive damages or as mterest prior to judgment ”

Nevada Revised Statutes 41.031, found in official edition, Statutes of Ne-
vada, 1965, p. 1413, ax amended by Statutes of Nevadu, 1975, 209, 421 and
Statutes of Nevada 1977, 275

“1. The State of Nevada hereby waives its immunity from lability and
action and hereby consents to have its hability determined in accordance
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(Mause of the United States Constitution * required the Cali-
fornia courts to enforce that statute. Nevada's motion was
denied, and the case went to trial.

The jury concluded that the Nevada driver was negligent
and awarded damages of $1,150,000.* The Superior Court
entered judgment on the verdict and the Court of Appeal
affirmed. After the California Supreme Court denied review,
the State of Nevada and its University successfully sought a
writ of certiorari, —- U, N, —-,

Despite its importance, the question whether a State may
claim inununity from suit m the courts of another State

with the same miles of law ax are applied to civil actions against natural
persons and corporations, except as otherwize provided in NRS 41.032 to
41,035, inelusive, and subsection 3 of this seetion, if the cliimant compliex
with the limitations of NRS 41.032 to 41.036, inclusive, or the hmitations
of the NRS 41.010. The State of Nevada further waivex the immunity
from hability and wetion of all political subdivisions of the ~tate, and their
hability shall be determined in the same manner, except as otherwise pro-
vided iIn NRS 41.032 to 41,035, inclusive, and subsection 3 of this section,
il the claiimant complies with the limitations of NRS 41.032 to 41.036,
mclusive,

“2, An action may be brought under this seetion, in a court of competent
jurisdiction of this state, against the State of Nevada, any agency of the
state, or any political ~ubdivision of the state. In an action against the
state or any agencey of the state, the State of Nevada shall be named as
defendant, and the summons and a copy of the complaint shall be served
stpon the secretary of gtate °

*Article 1V, § I provides:

“Full Faith and Credit shall be given in each State to the public Acts,
Reeords, and judieial Proceedings of every other State. And the Congress
may be general Laws preseribe the Manner in which such Acts, Records
and Proceedings shall be proved, and the Fffeet thereof.”

*The evidence mdieated that respondent, John Hall, a minor at the time
ot the acadent, sustained =evere head njuries resulting in permanent brain
damage whieh left him severely retarded and unable to care for himself,
and that respondent Patriewn Hall, his mother, suffered =evere physical
and emotional mjuries,
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has never been addressed by this Court. The question is not
expressly answered by any provision of the Constitution;
Nevada argues that it is implicitly answered by reference to
the common understanding that no sovereign is amenable to
suit without its consent—an understanding prevalent when
the Constitution was framed and repeatedly reflected in this
Court’s opinions. In order to determine whether that under-
standing is embodied in the Constitution, as Nevada claims,”
it is necessary to consider (1) the source and scope of the tra-
ditional doctrine of sovereign immunity; (2) the mpact of
the doctrine on the framing of the Constitution; (3) the Full
Faith and Credit Clause; and (4) other aspects of the Con-
stitution that qualify the sovereignty of the several Ntates.

[}
The doctrine of sovereign immunity is an amalgain of twn
nita difaenns annanntg gne gpplicable to suits in the sover-

eign» unwn vourws auu the other to suits in the courts of
another sovereign.

The mmmunity of a truly mdependent sovereign from suit
m its own courts has been enjoyed as a matter of absolute
right for centuries. Only the sovereign's own consent could
qualify the absolute character of that immunity.

The doctrine, as it developed at commmon law, had its origins
in the feudal system. Describing those origins, Pollock and
Maitland noted that no lord could be sued by a vassal in his
own court. but each petty lord was subject to suit in the
courts of a higher lord. Since the King was at the apex of
the feudal pyramid, there was no higher court in which he

*No one (-l;ums that any federal stature places any relevant restriction
on Culiformia’s jurisdiction or lends any =support to Nevada's claim of
immunity.  If there ix a federal rule that restricts California’s exercise
of jurisdiction in this case, that restriction must be a part of the United
States Constitution,
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could be sued.® The King's immunity rested primarily on the
structure of the feudal system and secondarily on a fiction
that the King could do no wrong.’

We must, of course, reject the fiction. It was rejected by
the colonists when they declared their independence from the

Crown,* and the record in this case discloses an actual wrong
anmmittad hv Navada Rut tho nntinn that imminnity fv-nm

Catita Uubuive Gy uvoussmuse Uy usvapmeivy  we wao ragaav GO

govern™; * that kind of right would necessarily encomnpass the
right to determine what suits may be brought in the sover-
eign's own courts. Thus, Justice Holmes explained sovereign
immunity as based “on the logical and practical ground that

“¥ec 1 F. Pollock & F. Maitland, History of English Law 518 (2d ed.
1895) (“He ¢an not be compelled to answer in his own court, buf this is
true of ever petty lord of every petty manor; that there happens to be in
this world no court above his court Is, we may say, an accident.”);
Engdahl, Immunity and Accountability for Positive Governmental Wrongs,
44 U. Colo. L. Rev. 1, 2-5 (1972).

“See 1 W. Blackstone, Commentaries on the Laws of England 239
(1765) (*“The king, moreover, 1= not only incapable of doing wrong, but of
thinkmg wrong: he can never mean to do an improper thing.”) In fact,
however, effective mechanisms developed early in England to redress
injuries resulting from the wrongs of the King. See Jaffe, Suits Against
sovernments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 3-5
{1963)

% The Declaration of Independence provides:

“That whencver any Form of Government becomes destructive of these
ends, 1t 1= the Right of the People to alter or to abolish it, and to institute
new Government . . . and such is now the necessity which constrains them
to alter their former Systems of Government. The history of the present
King of Great Britam 1+ a history of repeated injuries and usurpations, all
having in direct objecet the estabbshment of an absolute Tyranny over
these States ™

See generally B. Bailyn, The Ideological Origins of the American Revolu-
tion 198-229 (1967)

9 3e¢ Chisholm v Georgua, 2 Dall, 419, 472
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there can be no legal right as against the authority that makes
the law on which the right depends.” *°

This point was plainly stated by Chief Justice Marshall in
The Schooner Exchange v. McFaddon, 7 Cranch 116, which
held that an American court could not assert jurisdiction over
a vessel in which Napoleon, the reigning emperor of France,
claimed a sovereign right. In that case, The Chief Justice
vbserved:

“The jurisdiction of courts is a branch of that which

is possessed by the nation as an independent sovereign
POWEE.
“The jurisdiction of the nation within its own territory
is necessarilv exclusive and absolute. It is susceptible
of no limitation not mmposed by itself. Any restriction
upon it, deriving validity from an external source, would
mnply a diminution of its sovereignty to the extent of the
restriction, and an Investment of that sovereignty to the
same extent in that power which could impose such
restriction.

“All exceptions, therefore. to the full and complete
power of a nation within its own territories. must be
traced up to the consent of the nation itself. They can
flow from no other legitimate source,” 7 Cranch 116,
136,

© Ree Keawananakon v, Polybank, 295 U8, 349, 353.
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Nevada asserts today had been raised in 1812 when The
Schooner Exchange was decided, or earlier when the Consti-
tution was being framed. the defense would have been sus-
tained by the California courts.” By rejecting the defense in
this very case, however, the California courts have told us that

chatncnan Malifavnia lan ey hava hoan in tha nact it nn
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interpretation of California law. Rather, it argues that Cali-
fornia is not free, as a sovereign, to apply its own law, but is
bound instead by a federal rule of law implicit in the Consti-
tution that requires all of the States to adhere to the sover-
eign immunity doetrine as it prevailed when the Constitution
was adopted. Unless such a federal rule exists, we of course
have no power to disturb the judgment of the C'alifornia court.
T

('nquestionably the doctrine of sovereign imnunity was a
matter of maportance in the early days of independence™
Many of the States were heavily indebted as a result of the
Revolutionary War. They were vitally interested in the ques-
tion whether the creation of a new federal sovereign, with
courts of 1ts own, would automatiecally subject them, like
iower English lords, to suilts in' the courts of the “higher”
soverelgii,

But the question whether one State might be subject to
suit 1 the courts of another State was apparently not a mat-
ter of concern when the new Constitution was being drafted
and ratified. Regardless of whether the Framers were correct
in assuming, as presumably they did, that prevailing notions
of comity would provide adequate protection against the
unlikely prospect of an attempt by the courts of one State to

Nee generally C. Jacobs, The Eleventh Amendment and Sovereign
immuunity 1-40 (19723,
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scope of the judicial power of the United States authorized
by Art. 111."" In The Federalist, Hamilton took the position
that this authorization did not extend to suits brought by an
individual against a nonconsenting State.'® The contrary
position was also advocated " and actually prevailed in this
Court’s deecision in Chisholm v. Georgia, 2 Dall. 419.

The Chisholm decision led to the prompt adoption of the

15 Article II1 provides, In relevant part:

“Seetion 1. The judicial power of the United Statex, shall be vested in
one supreme Court, and in such infertor Courts as the Congress may from
time to time ordain and estabhsh .. ..

“Seetion 2. The judicial Power shall extend to all Cases, in Law and
Equity, arising under thix Constitution, the Laws of the United States,
and Treaties made, or which shall be made, under their Authority . . . to
Controversied to which the United States shall be a Party;—to Controver-
sied between two or more States;—between a State and Citizens of
another State:—Dbetween Citizens of different States;—between Citizens
of the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or
Subjects”

15 The Federalist No. 81, p. 547 (Heritage Presx 1945) (A. Hamilton)
("[it] 1= inherent in the nature of sovereignty not to be amenable to the
suit of an mdividual without its consent”); see 2 J. Elliot, The Debates in
the Several State Conventions on the Adoption of the Federal Constitu-
tion 555 (John Marshall) (I hope that no gentleman will think that a
state will be called at the bar of the federal court . ... The intent is to
enable statex to recover elamms of individuals residing in other states. 1
contend thix construction is warranted by the words.”")  Id., at 533 (James
Madizon).

17 Qee 2 d., at 491 (James Wilkon).  (*When a citizen has a controversy
with another state, there ought to he a tribunal where both parties may
stand on a just and cqual footing.”); C. Jacobs, supra. at 40 (“the legis-
lative history of the Constitution hardly warrants the conclusion drawi
by some that there was a general understanding, at the time of ratification,
that the states would retain their sovereign immunity.””).
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Tlavanth  Amendmaent® That Amendment places explicit
Liutes i wie puwers of federal courts to entertain suits against
a State.” The doctrine that no State may be sued without
its consent led this Court to enlarge those limits by holding
that the States’ immunity from suit in a federal court extends
to suits brought by their own citizens,* by a federal corpora-
tion,?” or by a foreign state.*

The language used by the Court in these cases, like the
language used during the debates on ratification of the Con-
stitution, emphasized the widespread acceptance of the view
that a sovereign State is never amenable to suit without its
consent.”® But all of these cases, and all of the relevant

wSQee Hans v Louisiana, 131 U 8 1, 11, Monaco v. Mississippt, 292
U 8. 313, 325

1 The Eleventh Amendment to the Constitution provides:

*The judicial power of the United States shall not be construed to extend
{o any suit m law or equity, commenced or prosecuted against one of the
United States by Citizens of another State, or by Citizens or Subjects of
any Foreign State

Fven as so linited, however, the Eleventh Amendment has not accorded
the States absolute =overeign immunity in federal court actions. The
States are subject to suit by both their sister States and the United States.
See, e. g.. North Dakota v. Minnesota. 263 U. 8. 365, 372; United States v.
Mississippt. 380 U. 8. 128, 140-141. Further, prospective injunctive and

380 U. 8. 128, 140-141. Further, [~ wootis fnimesion amd doclometory
pelief i wvailablo goginst StAtes N oo s cvseoes cvm s oo _. tate
of yminal defendants.  See = mawmta Vg 209 1.8, 123;
o v, Tesdes 415 U1 8. 651 See g sans wwnet, Federalism and

e sacventh awendment, 48 U, Colo. L. Rev. 139 (1977).

20 [Jans v. Louisiana, supra. In the Hans opinion, the Court recognized
that the Eleventh Amendment “did not in terms prohibit suits by individ-
ual~ ngamst the States,” but declared “that the Constitution should not be
construed to import any power to authorize the bringing of such suits.”
134 U. S, at 11

@ Seth v, Reeves, 1T8 UL 8. 436,

22 Yonaco v. Mississippt. 292 U 8. 313.

2 Qee, . ¢.. Hans v. Lowsiana, supra, at 18 ("The state courts have no
power to entertain suits by individuals agamst a state without its consent,
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in Bradford Electric Co. v. Clapper, 286 U. S. 145, the Court
held that a federal court sitting in New Hampshire was
required by the Constitution to apply Vermont law in an
action between a Vermont employee and a Vermont employer
arising out of a contract made in Vermont.** But this Court’s
decision in Preifie Tnerwnscn (Tommnany v, Industrial Accident

Commission, ouu o. v xou, -~ ---- octahliches that the Full
F.—.:H« and Cwadit (Manea dewe . ... . ... .. annlv
¢ :
1

LIIE UEDUIULL L1 1 WOul 2 70Wr Wity  1ons Iy assvssts  visy -l
Faith and Credit Clause precluded California from applying
its own workinen's compensation act in the case of an injury
suffered by a Massachusetts employee of a Massachusetts
employer while in California in the course of his employment.
Even though the employer and employee had agreed to be
bound by Massachusetts Taw, this Court held that California
was not precluded from applyire its own law imposing greater
responsibilities on the employ . In doing so, the Court
reasoned:

*1t has often been recognmz ' by this Court that there are
some liitations upon the . _tent to which a state may be
required by the full faith and credit clause to enforce
even the judgment of another state in contravention of

2 Justice Stone concurred in the Clupper decision, expressing the view
that the result wax =supported by the conflict of law rule that a New
Hampshire court could be expected to apply in this situation, and that.
it was unnecessary to rely on the Constitution to support the Court's
mdgment.  He also made it clear that the rule of the case did not encom-
pass an action In which the =ource of the relationship was not a Vermont
contraet between a Vermont emplover and a Vermont emplovee. 286
T %, at 163-165

25 See also Alaska Packers Assu.v. Comm’n, 294 U, 8. 532; Bonaparte v.
Tar Court, 104 U, 3. 592 (holding that a law exempting certain bonds of
the enacting State from taxation did not apply extraterritorially by virtue
of the Full Faath and Credit Clause)
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its own statutes or policy . ... And in the case of
statutes, the extrastate effect of which Congress has not
prescribed, as it may under the constitutional provision,
we think the conclusion is unavoidable that the full faith
and credit clause does not require one state to substitute
for its own statute, applicable to persons and events
within it, the conflicting statute of another state, even
though that statute is of controlling force in the courts of
the state of its enactinent with respect to the same per-
sons and events . . . . Although Massachusetts has an
interest in safeguarding the compensation of Massachu-
setts employees while temporarily abroad in the course
of their employment, and may adopt that policy for itself,
that could hardly be thought to support an application of
the full faith and credit clause which would override the
constitutional authority of another state to legislate for
the bodily safety and economic protection of employees
injured within it. Few matters could be deemed more
appropriately the concern of the state in which the injury
oceurs or more completely within its power.” 306 U. S.,
at 502-503.

The Clapper case was distinguished, and limited to its facts,
on the ground that “there was nothing in the New Ha pshire
statute, the decisions of its courts, or In the circumstances of
the case, to suggest that reliance on the provisions of the
Vermont statute. as a defense to the New Hampshire suit, was
obnoxious to the policy of New Hampshire.” [Id., at 504.%

26 Justice Stone who had concurred separately in Clapper, see n. 24,

supra. wrote for the Court in Pacific Insurance. After distinguishing
Tlapper, he limited its holding to its facts:
“The Clapper case cannot be said to have decided more than that a state
statnte applicable to employver and employee within the state, which by
its terws provides compensation for the employee if he is injured in the
course of his employment while temporarily in another state, will be given
tull faith and credit in the latter when not obnoxiows to its policy.” 306
T8, at 504
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In Pacific Insurance, on the other hand, California had its
own scheme governing compensation for injuries in the State,
and the California courts had found that the policy of that
scheme would be frustrated were it denied enforcement.
“Full faith and credit.” this Court concluded, “does not here
enable one state to legislate for the other or to project its laws
across state lines so as to preclude the other from prescribing
for itself the legal consequence of acts within it.” Id., at
504-505.

A similar conclusion is appropriate in this case. The inter-
est of California afforded such respect in the Pacific Insurance
case was in providing for “the bodily safety and economic
protection of emp]oyees injured within it.” Id., at 503. In

t- . NV ot i dciind ta thn alaanls walatad and annallyy
S
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fornia has provided by statute for JurlSdlCthll in its courts
over residents and nonresidents alike to allow those injured on
its highways through the negligence of others to secure full
compensation for their injuries in the California courts.

In iurther 1111plementat10u of that policy, M~1ifamnia has

n o B P R Te S ST I .-
{ *
LUULIL, LU 10y uii G Lo s vavesas o ey 1
or to limit respondents’ recovery to the $25,000 maximum of
the Nevada statute would be obnoxious to its statutorily based
policies of jurisdiction over nonresident motorists and full
recovery. The Full Faith and Credit Clause does not require-
this result.
v

Even apart from the Full Faith and Credit Clause. Nevada

argues that the Constitution implicitly establishes a U'nion i
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which bind them so closely together; should lead us, in
the abscuee of proof to the contrary. to presume a greater
degrec of comity. and friendship, and kindness towards
one another. than we should be authorized to presume
between foreign nations. And when (as without doubt
must oceasionally happen) the interest or policy of any
state requires it to restrict the rule, it has but to declare
its will. and the legal presumption is at once at an end.”

T +hie agge, Califarnia has “declared its will”’; it has adopted
o rew polICY fln corpeadlivn s e wown o8 O Its State for
injuries on its highways resulting from the negligence of
others. whether those others be residents or nonresidents,
agents of the State or private citizens. Nothing in the Fed-
eral Constitution authorizes or obligates this Court to frus-
trate that policy out of enforced respeet for the sovereignty of
Nevada.™

In this Nation each sovereign governs only with the con-
sent of the governed. The people of Nevada have consented
to a systemn in which their State is subject only to limited
liability in tort. But the people of California. who have had
no voice in Nevada's decision, have adopted a different sys-
tem. Bach of these decisions is equally entitled to our respect.

Whether it 1s wise policy, as a matter of harmonious inter-
state relations, for States to accord each other immunity or
to respect any established limits on liability. is ultimately a
matter for the States themselves. or for Congress to decide.
I v 3 o Vi1t 2V il adeidiser avidhanidar o £a
(4 -
]
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DO Georgia v, Chattanooga, 264 UL 8. 472, 480 (“Land aequired by
one State i another State = held subject to the laws of the latter and to
all ncidents of private ownership.  The proprietary right of the owning
State does not restriet or modify the power of eminent domain of the
Stafe where the land i =ituated. ™.
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else. that California is not free in this case to enforce its policy
of full compensation, that holding would constitute the real
intrusion on the sovereignty of the States—and the power of

the people—in our Union.
The judgment of the California Court of Appeal is affirmed,
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The trial court granted a motion to quash service on the
State. but its order was reversed on appeal. The California
Supreme Court held, as a matter of California law. that the
State of Nevada was amenable to suit in California courts and
remanded the case for trial. Hall v. University of Nevada, 8
Cal. 3d 522, 503 P. 2d 1363. We denied certiorari. 414 U. S,
820.

On remand. Nevada filed a pretrial motion to limit the
amount of damages that might be recovered. A Nevada
statute places a limit of $25,000 on any award in a tort action
against the State pursuant to its statutory waiver of sovereign
immunity.* Nevada argued that the Full Faith and Credit

vehiele anvwhere within this state, or in the event the nonresident ix the
owner of a motor vehiele then by the operation of the vehicle anywhere
within this state by any person with his express or implied permission, 18
cquivalent to an appointment by the nonresident of the director or hix
<uccessor 1 office to be hix true and lawful attorney upon whom may be
served all Iawful processes m any action or proceeding against the non-
resident operator or nonresident owner growing out of any accident or
collision resulfing from the operation of any motor vehicle anywhere within
thix state by himself or agent, which appointment shall also be irrevocable
and binding upon s execuror or administrator.” Cal. Code § 17451
(West 1971,

An admimstrator of the decedent’s estate was appointed in California and
was xerved personally.

z Nevada Reviced Starutes 41.035 (1) as it existed in 1968, found in otfieial
edition. Statutes of Nevada 1965, p. [414, [later amended by Statutes of
Nevada 1968, p. 44, Statutes of Nevada 1973, 1532, and Statutes of
Nevada 1977, 985, 15391 :

‘I No award for damages In an action sounding in tort brought under
NRS 41.031 may execed the sum of $25000 to or for the benefit of any
clkumunt. No such award may nclude any amount as exemplary or
punrtive damages or ax mterest prior to judgment.”

Nevada Revised Statutes 41,031, found in official edition, Statutes of Ne-
vada, 1965, p. 1413, a= amended by Statutes of Nevada, 1975, 209, 421 and
Statutes of Nevada 1977, 275,

“I. The State of Nevada hereby waives itz immunity from hability and
action and hereby consents to have wx liability determined m accordance
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(lause of the United States Constitution * required the Calis
foruia courts to enforce that statute. Nevada's motion was
denied, and the case went to trial.

The jury concluded that the Nevada driver was negligent
and awarded damages of $1.150,000. The Superior Court
entered judginent on the verdict and the Court of Appeal
affirmed. After the California Supreme Court denied review,
the State of Nevada and its University successfully sought a
writ of certiorart. —- U, S, —-

D pite its importance, the question whether a State may
claimm immunity from su  in the courts of another State

with the same riles of law as are applied to eivil actions against natural
persons and corporations, except a= otherwise provided in NRS 41.032 to
410358, welusive, and subsection 3 of this scetion, if the elaimant complies
with the hmitations of NRS 41.032 to 41.036, incluxive, or the lunitations
of the NRS 41.010. The State of Nevada further wuives the immunity
from habihty and action of all politieal subdivisions of the =tate, and their
hability shall be determined in the =ame manner, except as otherwise pro-
vided in NRS 41.032 to 41.038, melusive, and subsection 3 of this seetion,
if the ckumant compliex with the Iimitations of NRS 41.032 to 41.036,
imelusive.

“2. An action may be brought nnder thix seetion, in a court of competent
jurisdiction of this state, against the State of Nevada, any ageney of the
state, or any political subdivion of the state. In an action against the
tate or any agency of the state, the State of Nevada shall be named as.
defendant, and the <ummons and a copy of the complaint shall be served
apon the secretary of atate ”

“Article IV, § 1 provides:

‘Full Faith and Credit shall he given in each State to the public Aets,
Records, and judicial Proceedings of every other State. And the Congress
may by general Laws prexcribe the Manner in which such Acts, Records
and Proecedings shall be proved, and the Effeet thereof.”

*The evidence indicated that respondent, John Hall, « minor at the time
o} the accedent, sustmined =evere head mpuries resulting in permanent hram
damage which left him severely retarded and unable to care for himself,
md that respondent Parriern Hall, his mother, suffered severe physical
and emotional mpuries
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has never been addressed by this Court. The question is not
expressly answered by any provision of the Constitution;
Nevada argues that it is implicitly answered by reference to
the common understanding that no sovereign is amenable to
suit without its consent—an understanding prevalent when
the Constitution was framed and repeatedly reflected in this
Court’s opinions. In order to determine whether that under-
standing is embodied in the Constitution, as Nevada clains,’
it is necessary to consider (1) the source and scope of the tra-
ditional doctrine of sovereign immunity; (2) the impact of
the doctrine on the framing of the Constitution; (3) the Full
Faith and Credit Clause; and (4) other aspects of the Con-
stitution that qualify the sovereignty of the several States.

I

The doctrine of sovereign nnmunity is an amalgam of two
quite different concepts, one applicable to suits in the sover-
e1gn’s own courts and the other to suits in the courts of
another soverelgi.

The immunity of a truly independent sovereign from suit
mm 1ts own courts has been enjoyed as a matter of absolute
right for centuries. Only the sovereign’s own consent could
qualify the absolute character of that immunity.

The doctrine, as it developed at common law, had its origins
i the feudal system. Deseribing those origins, Pollock and
Maitland noted that no lord could be sued by a vassal in his
own court, but each petty lord was subject to suit in the
courts of a higher lord. Since the King was at the apex of
the feudal pyramid, there was no higher court in which he

3 No one claims that any federal statute places any relevant restrietion
on Califorma’s jurnsdiction or lends any support to Nevada’s clamm of
immumty, If there 1z a federal rule that restriet~ California’s exercise
ot Junsdiction in thid ease, that restriction must be a part of the United
States Constitution.
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could be sued.® The King's immunity rested primarily on the
structure of the feudal system and secondarily on a fiction
that the Xing could do no wrong.’

We must, of course. reject the fiction. It was rejected by
the colonists when they declared their independence from the
Crown.* and the record in this case discloses an actual wrong
committed by Nevada. But the notion that iinmunity from
suit is an attribute of sovereignty is reflected in our cases.

Chief Justice Jay described sovereignty as the “right to
govern’; * that kind of right would necessarily encompass the
right to determine what suits may be brought in the sover-
eign’s own courts. Thus, Justice Holmes explained sovereign
immunity as based “on the logical and practical ground that

68ee 1 ¥, Pollock & F. Martland. History of Englixh Law 518 (2d ed.
189%) ("He ean not be compelled to answer in his own court, but this is
true of ever petty lord of every petty manor; that there happens to be in
this world no court above his court 1, we may say, an accident.”):
Engdahl, Immunity and Accountability for Positive Governmental Wrongs,
34 U, Colo. L. Rev. 1,2-5 (1972).

“8ce | W. Blackstone, Commentaries on the Laws of England 239
(1765) (" The king, moreover, 1z not only meapable of doing wrong, but of
thimkimg wrong: he can never mean to do an mproper thing.”) 1In fact,
however, effcetive mechansms developed early i England to redress
injuries resulting from the wrongs of the King. See Jaffe, Suits Against
Ciovernments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 3-5
{196:3)

~ The Declaration of Independence proclams:

“That whenever any Form of Government becomes destructive of these
ends, it 1¢ the Right of the People to alter or to abolish it, and to institute
new Government . . . and =uch 1s now the necessity which constrains them
to alter their former Systems of Government. The history of the present
King of Great Britain 1< u history of repeated mjuries and usurpations, all
having m direct object the extablishment of an absolute Tyranmy over
these States

Sec generally B. Bailvn, The Ideological Orgins of the American Revolu-
ton 198-2290 (1967)

w¥ee Chisholm v, Georgra, 2 Dall; 419, 472,
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there can be no legal right as against the authority that makes
the law on which the right depends.” **

This explanation adequately supports the conclusion that
no sovereign may be sued in its own courts without its con-
sent. but it affords no support for a claim of immunity in
another sovereign's courts. Such a claim necessarily impli-
cates the power and authority of a second sovereign; its source
must be found ecither in an agreement, express or implied,
between the two sovereigns, or in the voluntary decision of
the second to respect the dignity of the first as a matter of
CcomILy.

This point was plainly stated by Chief Justice Marshall in
The Schooner Exchange v. McFaddon, 7 Cranch 116, which
held that an Ameriean court could not assert jurisdiction over
a vessel m which Napoleon, the reigning emperor of France,
claimed a sovereign right. In that case, The Chief Justice
" observed:

“The jurisdiction of courts is a branch of that which

is possessed by the nation as an independent sovereign
power.
“The jurisdiction of the nation within its own territory
is necessarily exclusive and absolute. It is susceptible
of no Himtation not imposed by itself. Any restriction
upon 1t, deriving validity from an external source, would
imply a diminution of its sovereignty to the extent of the
restriction, and an investment of that sovereignty to the
same extent in that power which could impose such
restriction.

“All exeeptions. therefore, to the full and complete
power of a nation within its own territories, must be
wraced up to the consent of the nation itself. They canr
How from no other legitimate source.”” 7 Cranch 116,
136

0 Roe Kawanenakoa  Polyband, 295 U8, 549, 353,
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After noting that the source of any immunity for the French
vessel must be found in American law, The Chief Justice
interpreted that law as recognizing the common usage among
nations in which cvery sovereign was understood to have
waived its exclusive territorial jurisdietion over visiting sov-
ereigns, or their representatives, in certain classes of cases.”

The opinion in The Schooner Exchange makes clear that if
California and Nevada were independent and completely sov-
creign nations, Nevada's elaim of immunity from suit in
(aliforma’s courts would be answered by reference to the law
of Califorma.” It is far to infer that if the immumty defense

1 The opimton deseribes the exemption of the person of the sovereign
from arrest or detention m a foreign territory, the immunity allowed to
forewrn mimisters, and the passage of troops through a country with itx
permission, 7 Cranch, at 137-140.

2 Were it an independent sovereign Nevada might choose to withdraw s
money from California banks, or to readjust its own rules as to Ca'ifornia’™
amenability to =uit m the Nevada courts. And it might refuse to allow
thix judgment to be enforeed m 1= courts. But it could not, absent Cali-
forni s consent and absent whatever protection 1 conferred by the United
States Constitution. mvoke any higher authority to enforee rules of inter-
state comity and 1o stop Cabiforma from asserting jurisdiction.  For to do
<o wonld be wholly ar odds with the =overagnty of Californra.

W The Stares’ practice of waving =overeign immunity i their own
courts i+ a relatively recent development: it was only last vear, for exam-
ple, that Pennsvivania concluded that the defense would 1o longer be ree-
ogmized, w1t least m eertmn cireumstnees, i that State. See Mayle v.
Pennsylpama, 35~ A, 2d 704 (Pa. 1978); Act. No. 1978152, § 42 Pa.
Co80 AL §85101, 3110 (Nepi. 28, 1978). But ax States have begun to
waive therr meghts to immumty m their own courts, it was only to be
expected that the privilege of mmumity afforded to other Statex as a
matter of comity would be =ubject to question.

Similarly. ax coneern for redress of mdividual injuries has enhanced, so
too have moves toward the reapprawal of the practices of sovereign
nations according absolure mamunity to foreign sovereigns. The govern-
ing rule todav, m many nations, is one of restrictive rather than absolute
immunity.  See 26 Dept. Stare Bull. 934 (1952) ; Note, The Jurisdictional
Tmmumty of Foreign Sovereigns, 63 Yale L. J. 1148 (1954): Mareniak,
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Nevada asserts today had been raised in 1812 when The
Schooner Exchange was decided, or earlier when the Consti-
tution was being framed, the defense would have been sus-
tained by the California courts.”” By rejecting the defense in
this very case, however, the California courts have told us that
whatever California law may have been in the past, it no
longer extends immunity to Nevada as a matter of comity.

Nevada quite rightly does not ask us to review the Cali-
fornia courts' interpretation of California law. Rather. it
argues that California is not free. as a sovereign. to apply its
own law. but is bound instead by a federal rule of law implieit
in the Constitution that requires all of the States to adhere to
the sovercign immunity doctrine as it prevailed when the
Constitution was adopted.  Unless such a federal rule exists.
we of course have no power to disturh the judgiment of the
Califorma court

11

Unquestionably the doctrine of sovereign immunity was a
matter of importance in the early days of independence.™
Many of the States were heavily indebted as a result of the
Revolutionary War. They were vitally interested in the ques-
tionn whether the creation of a new federal sovereign, with
courts of its own., would automatically subject them. like
lower English lords. to suits in the courts of the “higher”
sovereign,

But the question whether one State might be subject to
suit in the courts of another State was apparently not a mat-
ter of concern when the new Constitution was being drafted
and ratified. Regardless of whether the Framers were correct
in assuming, as presumably they did, that prevailing notions
of comity would provide adequate protection against the
‘Hall v. Nevada. State Court Jurisdiction Over Sister States v. American
State Sovereien Immunity, 63 Calif. L. Rev. 1144, 1155-1157 (1975).

vee generally € Jacobs. The Fleventh Amendment and Sovercign
lonmunity 140 (19721,
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unlikely prospect of an attempt by the courts of one State to
assert jurisdiction over another, the need for constitutional
protection against that contingency was not discussed.

The debate about the suability of the States focussed on the
scope of the judicial power of the United States authorized
by Art. 111 In The Federalist. Hamilton took the position
that this authorization did not extend to suits brought by an
individual against a nonconsenting State.' The contrary
position was also advocated '™ and actually prevailed in this
Court’s decision i Chisholm v. Georgia, 2 Dall. 419,

The Chisholm decision led to the prompt adoption of the

t+ Article 111 provides, m relevant part:

“Section 1. The judicial power of the United States, shall be vested in
one =upreme Court, and m such mferior Courts as the Congress may from
time to e ordain and establish .. ..

“Section 2. The judieral Power shall extend to all Cases, in Law and
Equity, arismg under this Constitution, the Laws of the United States,
and Treaties made, or which =hall be made, under their Authority . . . to
Controversied to which the United States <hall be a Party;—to Controver-
ged hetween two or more States;—between a State and Citizens of
another State:—between Citizens of different States:—between Citizens
of the same State elaimmg Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or
Subjects,

w The Federalist No. N1, p. 547 (Herttage Presx 1945) (A. Hamilton)
{*[1t| 1~ inherent m the nature of sovereignty not to be amenable to the
<uit of an mdividual without 1ts consent™) ; see 2 J. Elliot, The Debates in
the Several State Conventions on the Adoption of the Federal Constitu-
tion 555 (John Marshall) (1 hope that no gentleman will think that a
state wil be called at the bar of the federal court . ... The intent 13 to
enable states to recover clams of individuals residing m other states. T
contend this construction = warranted by the words.”)  Id., at 533 (James
Madizon)

1 Qee 2 . at 91 (James Wilson).  ("When a citizen has a controversy
with another state. there ought to be a tribunal where both parties may
~tandd on o jqust and equal footmg. ") ; C. Jacobs, supra, at 40 (“the legis-
ative tstory of the Consntution hardly warrants the conclusion drawn
by =ome that there was a general understanding, at the time of ratification,
that the states would retmn therr sovereign immunity.”).



77-1337—O0PINION
i UNIVERSITY OF NEVADA », HALL

Illeventh Amendment.” That Amendment places explicit
limits on the powers of federal courts to entertain suits against

a State."

The language used by the Court in cases construing these
limits, like the language used during the debates on ratifica-
tion of the Constitution. emphasized the widespread aceept-
ance of the view that a sovereign State is never amenable to
suit without its consent.” But all of these cases, and all of
the relevant debate. concerned questions of federal court juris-
diction and the extent to which the States. by ratifying the
Constitution and creating federal courts, had authorized suits
against themselves in those courts. These decisions do not
answer the question whether the Constitution places any

5Sec Hans v. Lowswana, 134 U S, 1, 11; Monaco v. Mussissippr, 292
U, R 313, 325.

1w The Eleventh Amendment to the Constitution provides:

“The udieil power of the Umted States shall not be construed to extend
to any suit m law or equity, commenced or prosecuted against one of the
Cnited States by Citizens of another State, or by Citizens or Subjects of
any Foreign State ™

Even as =o limited, however, the Eleventh Amendment has not accorded
the States absolute sovereign immunity in federal court actions. The
States are subject to =it by both their sister States and the United States.
See, ¢. g.. North Dakota v. Minnesota. 263 U. 8. 365, 372; United States v.
Mississeppt, 3%0 UL 8. 128 140-141.  Further, prospective injunction and
declaratory relief is available against States in suits in federal court m
which state offierals are the nominal defendants.  See Er parte Young, 209
U, 8, 1230 Edehnan v. Jordan, 415 T, 8. 651, Sce generally Buker, Fed~
eralismm and the Fleventh Amendment, 48 U, Colo. L. Rev. 139 (1977).

20 800, o, g.. Hans v. Lowisiana, supra. at 18 (“The state courts have no
power to entertain suit< by ndividuals against a state without it~ consent.
Then how does the cireuit court, having only concurrent jurisdiction,
acquire any such power?" V. Monaco . Mississippi. supra, at 322-323
{“There 1= also the postulate that States of the Unjon, still possessing
attributes of sovereignty, <hall be immune from =uitz, without their con-
sent, save where there has heen ‘a surrender of thix immunity m the plan
of the convention,” "
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1imit on the exercise of one's State's power to authorize its
courts to assert jurisdiction over another State. Nor does
anything in Art. 1 authorizing the judicial power of the
TUnited States. or in the Eleventh Amendment limitation on
that power. provide any basis, explicit or implicit, for this
Court to impose limits on the powers of (‘alifornia exercised
in this case. A mandate for federal court enforcement of
interstate comity must find its basis elsewhere in the
Constitution.

Il

Nevada elaims that the Full Faith and Credit Clause of the
Constitution requires California to respect the limitations on
Nevada's statutory waiver of its immunity from suit. That
warver only gives Nevada's consent to suits in its own courts,
Moreover, even if the waiver is treated as a consent to be
sued in California. California must honor the condition at-
tached to that consent and limit respondent’s recovery to
$25.000. the maximum allowable in an action in Nevada's
Courts,

The Full Faith and Credit Clause does require each State to
give etfect to official acts of other States. A judgment entered
i one State must be respected in another provided that the
first State had jurisdiction over the parties and the subject
matter. Moreover, in certain limited situations, the courts of
one State must apply statutory law of another State. Thus,
in Bradford Electric Co. v. Clapper, 286 U. 8. 145, the Court
held that a federal court sitting in New Hampshire was
required by the Constitution to apply Vermont law in an
action between a Vermont employee and a Vermont employer
artsing out of a contract made in Vermont.*'  But this Court’s

2 Justice Stone concurred in the Clapper decision, expressmg the view
that the result was supported by the conflict of law rule that a New
Hampshire court could be expected to apply in this sitwation, and that
it wax tunnecessary to relv on the Constitution to support the Court’s
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decision in Pacific Insurance Company v. Industrial Accident
Commission, 306 U. S, 493. clearly establishes that the Full
Faith and Credit (‘lause does not require a State to apply
another State’s law in violation of its own legitimate publie
poliey.*

The question in Pacific Insurance was whether the Full
Faith and Credit Clause precluded California from applying
its own workmen's compensation act in the case of an injury
suffered by a Massachusetts employee of a Massachusetts
employer while in California in the course of his employment.
Even though the employer and employee had agreed to be
bound by Massachusetts law, this Court held that Claliforuia
was not precluded from applying its own law imposing greater
respounsibilities on the employer. In doing so, the Court
“reasoned.

1t has often been recognized by this Court that there are
sone limitations upon the extent to which a state may be
required by the full faith and credit clause to enforce
even the judgment of another state in contravention of
1ts own statutes or policy . . . . And i the case of
statutes. the extrastate effect of which Congress has not
prescribed, as 1t may under the constitutional provision.
we think the conelusion is unavoidable that the full faith
and credit clause does not require one state to substitute
for its own statute. applicable to persons and events
within it, the conflicting statute of another state. even
though that statute is of controlling force in the courts of

judgment.  He also made 1t clear that the rule of the case did not encom-
pass an action in which the source of the relationship was not a Vermont
contract berween a Vermont emplover and a Vermont employvee. 286
U=, ar 163-165.

2 Nee also Alaska Paclers Assi. v, Comn'n, 294 UL 8, 5320 Bonaparte v.
Tor Court, 104 U. 8. 592 (holding that a law exempting certain bonds of
the enaeting State from taxation did not apply extraterritorially by virtue
of the Full Faith and Credit Clause)
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the state of its enactinent with respect to the same per-
sons and events . . . . Although Massachusetts has an
interest in safeguarding the compensation of Massachu-
setts employees while temporarily abroad in the course
of their enployment, and may adopt that policy for itself,
that could hardly be thought to support an application of
the full faith and credit clause which would override the
constitutional authority of another state to legislate for
the bodily safety and economic protection of employees
injured within it. Few matters could be deemed more
appropriately the concern of the state in which the injury
oceurs or more completely within its power.” 306 U. S,
at 502-503,

The Clapper case was distinguished on the ground that
“there was nothing in the New Hampshire statute, the deci-
sions of its courts, or in the circumstances of the case. to
suggest that reliance on the provisions of the Verinont statute,
as a defense to the New Hampshire suit, was obnoxious to the
poliecv of New Hampshire.” [/d., at 504> In Pacific Insur-
ance. on the other hand, California had its own scheme
governing compensation for injuries in the State, and the
California courts had found that the policy of that scheme
would be frustrated were-it denied enforcement. “Full faith
and eredit,” this Court concluded, “does not here enable one
state to legislate for the other or to project its laws across
state lines so as to preclude the other from prescribing for
itself the legal consequence of acts within it.” [d., at 504-505.

2 Justice Stone who had coneurred separately in Clapper. see n. 24,

supra. wrote for the Court in Pacific Tusurance.  After distinguishing
Clapper. he imited its holdmg to 1ts facts:
The Clapper case cannot he =aid to have decided more than that a state
statute applicable to emplover and employee within the state, which by
it~ termx provides compensation for the employee if he ix injured in the
course of hix employment while temporarily in another state, will be given
full faith and eredit in the latter when not abnoxions to its poliey.” 306
N at HU4,
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A similar conclusion is appropriate in this case. The inter-
est of California afforded such respect in the Pacific Insurance
case was in providing for “the bodily safety and economic
protection of employees injured within it.” [Id., at 503. In
this case, California’s interest is the closely related and equally
substantial one of providing “full protection to those who are
injured on its highways through the negligence of both resi-
dents and nonresidents.”  Hall v. University of Nevada
(appendix to petition at 7). To effectuate this interest, Cali-
fornia has provided by statute for jurisdiction n its courts
over residents and nonresidents alike to allow those injured on
its highways through the negligence of others to secure full
compensation for their injuries in the California courts.

In further implementation of that poliey, California has
unequivocally waived its own immunity from liability for the
torts committed by its own agents and authorized full recovery
even agalust the sovereign. As the California courts have
found. to require (‘alifornia either to surrender jurisdiction
or to limit respoudents’ recovery to the $25.000 maximum of
the Nevada statute would be obnoxious to its statutorily based
policies of jurisdiction over nonresident motorists and full
recovery. The Full Faith and Credit Clause does not require
this result

v

Fven apart from the Full Faith and Credit Clause, Nevada
argues that the Constitution implicitly establishes a Union in
which the States are not free to treat each other as unfriendly
sovereigns, but must respect the sovereignty of one another.

2 Califorma s exerewse of qurizdiction in this ease poses no =ubstantial
threat to our constitutional svstem of cooperative federalism. Suitz m-
volving traflic aceidents occurrmg outside of Nevada could hardly mter-
fere with Nevadi's capaceity to fulfill its own sovereign responsibilities.
We have no oceaston, in this case, to consider whether different state poli-
vie=, either of California or of Nevada, might require a different analy=is
or a different result
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While sovereign nations are free to levy diseriminatory taxes
on the goods of other nations or to bar their entry altogether,
the States of the Union are not.*® Nor are the States free
to deny extradition of a fugitive when a proper demand 1s
made by the Executive of another State.” And the citizens
in each State are entitled to all privileges and immunities of
citizens in the several States.™

Ioach of these provisions places a specific limitation on the
sovereignty of the several States. Collectively they demon-
strate that ours is not a union of 50 wholly independent
sovereigns. But these provisions do not imply that any one
State’s immunity from suit in the courts of another State is
anything other than a matter of comity. Indeed, in view of
the Tenth Amendment’s reminder that powers not delegated
to the Federal Government nor prohibited to the States are
reserved to the States or to the people® the existence of
express limitations on state sovereignty may equally 1mply
that caution should be exercised before concluding that un-
stated limitations on state power were intended by the
Framers,

In the past, this Court has presumed that the States in-
tended to adopt policies of broad ecomity towards one another.
But this presumption reflected an understanding of state
policy, rather than a constitutional command. As this Court
stated in Bank of Augusta v. Earle, 13 Peters 519, 590:

“The intimate union of these states, as members of the
same great political family; the deep and vital interests

wxee U8, Const., Art 1S

o [d. Art. IV, § 2

: 1bid,

2~ The Tenth Amendment to the Umited States Constitution provides:
“The powers not delegated to the United States by the Constitution, nor
prohibited by 1t to the States, are reserved to the States respectively, or

to the people.
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which bind them so closely together; should lead us, in
the absence of proof to the contrary. to presume a greater
degree of comity. and friendship, and kindness towards
one another, than we should be authorized to presume
hetween foreign nations,  And when (as without doubt
must oceasionally happen) the interest or policy of any
state requires it to restriet the rule, it has but to declare
its will, and the legal presumption is at once at an end.”

Tn this case, California has “declared its will”; it has adopted
as its poliey full compensation in the courts of its State for
injurics on its highways resulting from the negligence of
others. whether those others be residents or nonresidents,
agents of the State or private citizens. Nothing in the Fed-
eral Constitution authorizes or obligates this Court to frus-
trate that poliey out of enforced respeet for the sovereignty of
Nevada ™

In this Nation each sovereign governs only with the con-
sent of the governed. The people of Nevada have consented
to a system in which their State is subject only to limited
liability in tort. But the people of California, who have had
no voice in Nevada's decision, have adopted a different sys-
tem.  Lach of these decisions is cqually entitled to our respect.

It may be wise policy, as a matter of harmonious mterstate
relations. for States to accord each other immunity or to
respeet any established limits on liability.  They are free to
do s0. But if a federal court were to hold, by inference from
the structure of our Constitution and nothing else, that
California 1s not free in this case to enforee its policy of full
compensation, that holding would constitute the real intru-

2O, Georgia v, Chaltanooga, 264 U080 4720 380 ("Land acquired by
one State m another State = held subjeet 10 the laws of the latter and to
A ineidents of private ownership,  The proprietary right of the owning
Siate does not restriet or modify the power of eminent domain of the
Rtate where the land 1= sitnated. ),
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sion on the sovereignty of the States—and the power of the

people—in our Union.
The judgment of the California Court of Appeal is affirmed.
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