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the Russian political, legal, and constitutional structure,*® it cannot even rely
on more established government organs to implement its decisions. The
Judicial Chamber without legal or practical authority could be authoritarian
in name only.

Thus, neither the "democratic” or "authoritarian” models proposed by
Professor White in the U.S. context adequately describe the Russian Judicial
Chamber’s conversation about law. As I will demonstrate in the next sec-
tion, the best analytical framework for understanding Judicial Chamber opin-
ions is the "parental” model originated by Harold Berman in 1950.

2. Parental Conversation
a. Berman’s Parental Law Model

In his pathbreaking study Justice in Russia: An Interpretation of Soviet
Law,*! Professor Berman introduced the concept of parental law to explain
the distinctive features of the evolving Soviet Russian legal system. The
cornerstone of the parental model is its emphasis on the "nurturing” or
“upbringing" role of law.>* This leads to a new definition of the relationship
between law and the people it addresses. Law is a "parent” and "teacher"
and the "subject of law" is a "child or youth to be trained, guided, disci-
plined, protected."*® The parental model views the individual primarily in
terms of his/her membership in the group. It defines the legal person not as
an "independent possessor of rights and duties" but as a "dependent member
of the collective.™* As a result, the parental model places heavy emphasis
on cooperation and responsibility for group welfare.3* It subordinates
individual rights to collective interests, regarding such rights as, in essence,
"conferred in trust">* for society as a whole.

Another important feature of the parental model is its view of the transi-
tional, embryonic nature of society, state, and law. Just as the legal person
is "young," so too is the system in which he is located. Each citizen is part
of a "growing, unfinished, still immature society, which is moving toward
a new and higher phase of development. ">

340, See supra notes 87-106 and accompanying text.
341. BERMAN, supra note 19.

342. The Russian term is vospitatel'naia rol’ sovetskogo prava. See Berman, Use of Law,
supra note 19, at 77.

343. BERMAN, supra note 19, at 205.
344. Id. at204.

345. See HAROLD J. BERMAN, JUSTICE IN THE U.S.S.R.: AN INTERPRETATION OF SOVIET
LAW 285 (rev. ed., 1963); Berman, Use of Law, supra note 19, at 82.

346. Berman, Use of Law, supra note 19, at 80.
347. BERMAN, supra note 19, at 205.
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Law in the parental model has several basic goals. At the most immedi-
ate level, it seeks to "protect” the individual "against the consequences of his
own ignorance."* Its broader and more ambitious objective is to create the
appropriate internal conditions to advance society to the next stage of devel-
opment,* Accordingly, under the parental model, law must help "unite and
organize and educate” society.®® It must mold the thinking and law-con-
sciousness of each citizen to instill a genuine belief in and respect for official
legal values.’' At the same time, law must promote the moral education of
society. It must "guide the people to virtue."* In short, the parental model
calls for the use of law to accomplish nothing less than the transformation of
every citizen into the "new person" required for the establishment of a more
advanced order.>®

The parental model relies primarily on "communication" and "example"
to achieve these goals. It envisions widespread "propagandizing"** of law,
that is, a concerted effort by legal institutions and personnel to "circulate
information about law"** to the general populace. It also features "persua-
sion" and "suggestion" as tools of legal communication and socialization.*®
Thus, in trials, it directs judges and counsel to "pay special attention to the
educational effect” of court proceedings on parties, courtroom spectators,
and the public at large.”” This includes identifying and explaining the
overall "social and political aspects of the case"*® in order to convince
immediate and outside audiences that statutory provisions are properly
applied to the specific facts at issue.

The parental model also turns to "example" as a technique to make
abstract legal and moral values accessible to the public. It calls for extensive
use of publicity. It presents concrete role models for public approbation and
emulation and "exposes” the "shame of offenders."*®® Similarly, the parental

348. Id. at204.

349. BERMAN, supra note 345, at 282,

350. BERMAN, supra note 19, at 205.

351. Id. at282 ("[T]he main purpose of official law is to shape and develop that unofficial
law-consciousness, so that people will actually think and feel what the state, through official law,
prescribes™).

352. Berman, The Use of Law, supra note 19, at 80.

353. M. at77.

354, W

355. Id.

356. Id. at 82.

357. Id. at 80. See generally Berman, Educational Role, supra note 19.

358. Berman, Use of Law, supra note 19, at 80.

359. Id. at 82.
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model "induces" offenders to confess, repent, and undergo public re-educa-
tion in order to inculcate and reinforce approved norms and patterns of
behavior in both offenders and society as a whole.’®

b. Application to the Judicial Chamber

The Judicial Chamber defines the participants in its conversation about
law in a way that is markedly similar to that under Berman’s parental model.
In its opinions, the Judicial Chamber converses with an audience of youths.
It speaks to the "young institutions of Russian statehood,"®' still shaky,
immature, and fundamentally unprepared to govern a post-Soviet democracy.
It addresses media recently liberated from the shackles of censorship, which
in their youthful exuberance commit excesses and abuses of their new-found
rights and freedoms.* It converses with media consumers, who are naive
and unsophisticated and require constant outside vigilance and protection
"against the consequences of their own ignorance."® It speaks to litigants’
representatives and legal personnel with only a rudimentary knowledge of
law, who elevate the letter of the law over its spirit and mistake legal rights
for a license to act without constraint.*®* Finally, it addresses the public at
large, unversed in democratic and legal values and in need of careful guid-
ance, teaching, and training.

The tone of the Judicial Chamber’s conversation is distinctly parental.
It is loving, protective, and educative, yet also stern, moralistic, and disci-
plinary. Like an overwrought parent, the Judicial Chamber at times reaches
the point of utter frustration with its audience’s slow pace of learning and
continuing misbehavior despite repeated correction. It expresses this impa-
tience in bursts of intemperate language and occasionally retreats to lecturing
rather than guiding its reader.3%

360. Id. In some cases, the court’s role "is reduced to that of making the accused an
object lesson for others, attempting to humiliate him and to make hum suffer.” Berman, Edu-
cational Role, supra note 19, at 92-93.

361. Decision No. 50, supra note 90.

362. See Feofanov, supra note 307, at 172 (discussing problems with "today’s mass
media, which have broken loose from the vise of censorship”).

363. BERMAN, supra note 19, at 204; see supra Part IV.B.4.

364. See Recommendation No. 1, supra note 140 (noting media representatives citing
gaps in Russian legislation and "corrective” administrative acts to justify dissemination of
"improper" advertisements).

365. See Decision No. 11, supra note 83 (describing Ekspress-gazeta editorial office and
their publications as "elementarily ignorant," "confused," "absurd," "indecent,” "malicious,"
and "insulting"); Decision No. 50, supra note 90 (featuring repeated use of word "intolerable"
to describe media conduct).
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The basic goal of the Judicial Chamber’s conversation is identical to that
of the parental model. It is to create the requisite conditions for Russia to
progress to the next, higher stage of development, in this case a democracy
ruled by law.?® Through its opinions, the Judicial Chamber endeavors to
raise popular law-consciousness. It attempts to familiarize the reader with
the existing legal framework. It sets out applicable constitutional and statu-
tory provisions and meticulously explains their scope and limits.*” It dem-
onstrates proper application (and nonapplication) of general legal principles
and rules to specific fact patterns with concrete illustrations.>® It also
outlines necessary reforms and improvements in Russia’s legal system.>®

As under the parental model, the Judicial Chamber seeks to give its
reader a moral as well as legal education through its conversation about law.
It too attempts to "guide people to virtue,"* to create a new post-Soviet
democratic citizenry that appreciates moral responsibilities as well as legal
rights. Throughout its opinions, the Judicial Chamber exalts "civility,"
"decency," "fairness," and other "generally-recognized ethical principles”
that are not set in stone or law, but are known to all right-minded citizens."
It emphasizes collective welfare over individual rights. As under the paren-
tal model, it views constitutional freedoms of expression, press, and informa-
tion as held in trust for the good of society as a whole.>”

The Judicial Chamber also makes a real effort through its opinions to
"unite and organize"*” society. It attempts to create a sense of community
by identifying, isolating, and excommunicating outsiders.’™ It appeals to
public patriotism and pride in Russia’s victory over "German Fascism" and
Soviet communism.*” It encourages shared commitment to the defense and
further development of post-Soviet democracy. The Judicial Chamber calls

366. See Monakhov, supra note 266, at 162 (describing Russia as "only on the path to
becoming lawful").

367. See Decision No. 33, supra note 83 (explaining and discussing conflicting provisions
of Law on the Mass Media and Law on the Status of Deputies).

368. See Recommendation No. 1, supra note 140 (applying Russian legislation to media
dissemination of "improper” advertisements).

369. See supra notes 266-68 and accompanying text.

370. Berman, Use of Law, supra note 19, at 80.

371. See supra notes 277-82 and accompanying text.

372. See Joint Recommendations, supra note 147,

373. BERMAN, supra note 19, at 205.

374. See supra notes 164-65, 188 and accompanying text.

375. Report, supra note 312 (lauding Russia’s victory over its "totalitarian past” and over
"German Fascism"); see also AK. Kopeika, Errors of Youth?, in JUDICIAL CHAMBER
COLLECTION, supra note 12, at 158, 158 (praising "achievements" of "democratic movement
in Russia").



982 54 WASH. & LEE L. REV. 923 (1997)

upon all elements of Russian society to join in a common struggle against the
forces that threaten the Russian state, society, and reform process — fascism,
immorality, ethnic separatism, antigovernmental propaganda, and the like.*™
It enlists the Russian government, professional associations, and the general
public in the battle against media dissemination of harmful speech.’” The
Judicial Chamber strives to make democracy and the rule of law the common
cause and unifying bond of Russian society.

As under the parental model, the Judicial Chamber relies heavily on
communication and example to achieve its objectives. In communicating
legal and moral norms and rules, it puts a premium on simplicity and acces-
sibility to the reader. It recasts complex fact situations in simple, unambigu-
ous terms.*”® There are no gray areas or possible alternative interpretations
of the facts. Similarly, in its treatment of law, the Judicial Chamber tends
to paraphrase, summarize, and recapitulate statutory provisions in language
accessible to the lay reader.’” It often removes potential uncertainties,
contradictions, or inconsistencies in statutory provisions.*® A prime exam-
ple is its approach to one of the thorniest constitutional issues worldwide —
the apparent conflict between the journalist’s right to speak and the audi-
ence’s right not to be harmed by that speech. The Judicial Chamber dis-
solves this conflict by redefining the constitutional right at issue as a collec-
tive right of the citizenry to receive information rather than an individual
right of the journalist to free expression.®®' It thus reduces each harmful

376. See Report, supra note 312 (outlining threats to Russian democratic development and
need for broad resistance).

377. See supra notes 278-82 and accompanying text. The Judicial Chamber calls for
similar collective action to defend media rights against official interference. See Statement
No. 3, supra note 9 (discussing need for "all citizens" to "understand" importance of freedom
of mass information and calling upon "all parties” to resolve problems relating to Russian
Press House); Statement No. 11, supra note 161 ("califing] on citizens and Russian military
forces” in Chechnia "to observe strictly the rights and legitimate interests of journalists and
to render them maximum assistance in fulfiliment of their professional duty™).

378. See supra notes 237-48 and accompanying text (discussing Judicial Chamber
treatment of facts).

379. See Decision No. 7 (90) On the Publications by E.V. Limonov (Savenko) "Hand
Grenade at Croats" and "Black List of Peoples” in the Newspaper "Limonka," Nos. 13 and
16 (1995) (Apr. 4, 1996), ROSS. GAZETA, Apr. 11, 1996, at 6 [hereinafter Decision No. 90}
(summarizing provisions of Constitution, criminal law, Law on Rehabilitation of Repressed
Peoples, and Law on the Mass Media).

380. In some opinions, however, the Judicial Chamber deliberately points to problems
in statutory language and suggests needed reforms. See supra note 266 and accompanying
text.

381. Interestingly, the Judicial Chamber generally defines the official interference cases
as well as infringements of the constitutional right of citizens to receive information rather
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speech case to a simple question: Was the information disseminated by the
media beneficial or detrimental to the interests of Russian society as a whole?
In so doing, it avoids the use of complex, multi-factored or pronged tests to
balance individual and collective rights. It also eliminates the need for direct
evidence and evaluation of the actual impact of a publication or broadcast on
the immediate audience. The Judicial Chamber’s sole concern is whether the
material in question has the potential to promote or undermine public welfare
in the broadest sense.

The Judicial Chamber also follows the parental model in its emphasis
on persuasion and suggestion as communicative devices. It self-consciously
constructs its opinions with an eye to convincing the reader of the propriety,
even necessity, of its action in the case at hand. As has been discussed
above,’® it uses a variety of techniques for this purpose. These include
depiction of parties’ attitudes and misconduct in stark, dramatic language,
verbatim reproduction of offensive media titles and material, and extensive
use of dicta. Furthermore, as under the parental model, the Judicial Cham-
ber attempts to persuade the reader by highlighting the larger context and
implications of each case.*® It explains the social, political, economic, and
ideological causes of Russia’s harmful speech problem and underscores its
threat to Russian society, state, and the democratic reform process.

Finally, in conformity with the parental model, the Judicial Chamber
regards "example" as a particularly effective technique to tutor its audience
in new, democratic notions of law and morality. It crafts its opinions as
virtual morality plays, featuring positive and negative role models.*® It uses
party attitudes and conduct as concrete object lessons to make abstract,
unfamiliar values and rules accessible to the reader.’® It emphasizes shame,
repentance, confession, and reform. To achieve maximum educational and
demonstration effect, the Judicial Chamber reprimands and corrects behavior
that is not in strict violation of the law but, nonetheless, detrimental to the
overall interests of Russian society.’® Moreover, it does not confine its

than of expressive and press freedoms. See Decision No. 2, supra note 90 (defining exclusion
of media from government meeting as restricting citizens’ right to receive information). This
reinforces the image of Russian press as representative or trustee of society rather than
independent actor.

382, See supra Part IV.C.1.

383. See supra notes 240, 253-55 and accompanying text.

384. See supra Part IV.B.

385. See supra notes 278-82 and accompanying text.

386. See Decision No. 6, supra note 90 ("recognizfing]" that author "violated the require-
ments of generally-accepted ethical norms and was not sufficiently responsible as to the
possible consequences of her publication").
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inquiry to the specific litigants before it. It holds nonparties as well as
parties up as examples for public edification and guidance.>®

The Judicial Chamber’s choice of the parental format is a natural and
understandable response to Russia’s distinctive conditions. Parental law is
a familiar approach, deeply rooted in Russian history. It seems ideally suited
to the current transitional period. It recognizes the embryonic nature of
Russian democracy and legality and the need for gradual change and devel-
opment. It appropriately calls for revolution from below rather than above.
It seeks to create a new legal culture by nurturing and transforming popular
law-consciousness over time through education, persuasion, and guidance.

At the same time, the parental model’s protective emphasis also fits
today’s Russia. It offers a theoretical framework for safeguarding the
Russian citizenry and state from the inevitable dislocations and crises of the
transitional era. In particular, it provides a rationale for swift, decisive
action against those who would exploit gaps in changing legal and political
structures to harm the Russian public, government, and reform process.

Yet, despite these advantages, the Judicial Chamber’s parental conversa-
tion has not thus far met with an enthusiastic reception. Its intended audi-
ence has often balked at participation. Media and government officials have
routinely resisted the Judicial Chamber’s guidance and correction and have
challenged its very legitimacy and authority to act.*® The parental tone of
Judicial Chamber opinions appears to alienate many readers.®® Indeed, there
is some empirical evidence that contemporary Russians tend to react with
intense hostility and "passionate anger" to texts they consider patronizing and
demeaning to their intellect.*® The Judicial Chamber’s blending of legal and
ethical norms and techniques, which is such a central feature of the parental
model, seems to be another source of sensitivity and concern. For many in
post-Soviet Russia, this approach raises the specter of a return to the "dark
era” of extralegal tribunals and censorship bodies.® As a result, some argue
that the one redeeming feature of the Judicial Chamber is its very lack of
enforcement powers.*”

387. See Decision No. 69, supra note 139 ("not[ing] the intolerable inaction" by several
prison employees during illegal filming of convicts).

388. See supra notes 107-109 and accompanying text.

389. See Batygin, supra note 83; Klimov, supra note 12.

390. SeeRichard D. Anderson, Jr. et al., Words Matter: Linguistic. Conditions for Democ-
racy in Russia, 54 SLAVIC REV. 869, 893-94 (1995).

391. See Nikitinskii, supra note 108 (arguing that Judicial Chamber’s broad jurisdiction and
powers, including enforcement of "generally-recognized ethical norms," creates potential for it
to become censorship organ).

392. But see Nikita Vainonen, There Is a Court, But Where Is the Case?, R0SS. VESTI, Mar.
23, 1995, at 2, translated in F.B.1.S.-SOV, Apr. 7, 1995, at 35 (criticizing Judicial Chamber’s
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Nonetheless, the Judicial Chamber continues to receive appeals and
petitions from Russian media representatives, government officials, and
citizens. It issues and publishes opinions on a wide variety of mass media-
related topics. It remains the most consistent source of interpretation of
constitutional provisions on expressive, information, and press freedoms.
The Judicial Chamber has even seen its jurisdiction expanded recently to
include resolution of disputes arising from media coverage of national
election campaigns.®® Thus, it may be too early to rule out the Judicial
Chamber and its ultimate impact on Russian legal culture.

The critical challenge for the Judicial Chamber today, then, is to per-
suade the Russian public at large to accept its "invitation" to engage in a
parental conversation about law. It cannot compel participation. At the very
least, it must establish its own credentials to serve as parent and teacher.
This task could be made considerably easier if the Judicial Chamber could
point to formal constitutional recognition and clarification of its status in the
Russian political and legal systems.

Even more profoundly, the Judicial Chamber must demonstrate to its
intended audience the legitimacy and viability of the parental approach for
post-Soviet Russia. To do so, it must present arguments that are both
backward- and forward-looking. It must establish, even "invent,"** linkages
with positive traditions of the Russian past and, at the same time, show value
for the Russian future. In short, the Judicial Chamber must make a con-
certed effort to secure widespread public support, understanding, and in-
volvement. Otherwise, its conversation about law will be a soliloquy.

VI. Concluding Remarks on Comparative Law Translation
of Methodology

Comparative law has long been the orphan of legal academia, its practi-
tioners dismissed as mere translators of foreign legal phenomena and its

lack of enforcement powers).

393, See Instructions on the Procedure of the Allocation to Candidates for the Office of
President of the Russian Federation, Electoral Associations, and Voters® Action Committees of
Air Time on Channels of State Television and Radio Companies and the Publication of Campaign
Material in Periodical Print Publications 4.5-4.6 (Apr. 5, 1996), ROSS. GAZETA, Apr. 17, 1996,
at 5, translated in F.B.1.S.-SOV, Apr. 23, 1996, at 14, 21 (assigning Judicial Chamber authority
to hear disputes related to media coverage of presidential election campaign); Media Court
Swamped with Complaints about Election Broadcasts ITAR-TASS broadcast, Nov. 17, 1995),
translated in BBC Summary of World Broadcasts (BBC Broadcast, Nov. 19, 1995) (discussing
Judicial Chamber’s functions during parliamentary elections).

394. For a discussion of how nations "invent” or "rediscover” a history or culture, see
gcnera]ly BENEDICT ANDERSON, IMAGINED COMMUNITIES (1983); THE INVENTION OF TRADITION
(E.J. Hobsbawm & T. Ranger eds., 1983); and A.D. SMITH, THEORIES OF NATIONALISM (1983).
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scholarly product tagged with the lethal label of "descriptive."* The result
today is considerable "methodological anxiety"** in the field as comparative
law scholars search for the grand theory,’” paradigm, or model that will at
long last secure respect and acceptance of their work. Not surprisingly,
many scholars have turned directly to mainstream U.S. legal literature for
inspiration. Recent articles on comparative and foreign law topics have
applied law and economics,® critical race theory,>® rhetorical analysis,*®
feminist jurisprudence,*” and systems analysis*® with mixed success. This
Article is no exception.

395. See William Ewald, Comparative Jurisprudence (I): What Was It Like to Try a Rat?,
143 U, PA. L. REV. 1889 (1995) (setting out critiques of comparative law scholarship and
resulting "malaise” and "lack of confidence” in field).

396. Crapanzano, supra note 69, at 51.

397. For an outstanding discussion of the danger of this quest, see generally William
P. Alford, On the Limits of "Grand Theory” in Comparative Law, 61 WASH. L. REV. 945
(1986).

398. See Bernard Black & Reinier Kraakman, A Self-Enforcing Model of Corporate Law,
109 HARV. L. REV. 1911 (1996) (providing law and economics approach to Russian corporate
law); Jonathan R. Macey & Geoffrey P. Miller, Corporate Governance and Commercial
Banking: A Comparative Examination of Germany, Japan, and the United States, 48 STAN.
L. REV. 73 (1995) (discussing law and economics analysis of German, Japanese, and U.S.
systems); Paul B. Stephan III, Toward a Positive Theory of Privatization — Lessons from
Soviet-Type Economies, 16 INT'L REV. L. & ECON. 173 (1996) (applying law and economics
to privatization of Soviet-type economies).

399, See Mari J. Matsuda, Public Response to Racist Speech: Considering the Victim’s
Story, 87 MIcH. L. Rev. 2320, 2341-48 (1989) (discussing "emerging acceptance of the
victim’s story” in international and foreign prohibitions against hate speech); Adrien Katherine
Wing & Eunice P. De Carvalho, Black South African Women: Toward Equal Rights, 8 HARV.
HuM. RTS. 1. 57 (1995) (applying critical race theory to South Africa).

400. See Moran, supra note 71 (providing rhetorical analysis of Canadian and U.S. hate
speech opinions); Barbara Stark, Postmodern Rhetoric, Economic Rights and an International
Text: "A Miracle for Breakfast,” 33 VA.J. INT'L L. 433 (1993) (using rhetorical analysis of
international economic rights provisions).

401. See Sharon K. Hom, Female Infanticide in China: The Human Rights Specter and
Thoughts Towards (An)other Vision, 23 COLUM. HUM. RTS. L. REV. 249 (1991-92) (taking
feminist approach to study female infanticide in China); Catharine A. MacKinnon, Rape,
Genocide, and Women's Human Rights, 17 HARV. WOMEN’SL.J. 5 (1994) (providing feminist
analysis of rape in Bosnia); Margaret Y. K. Woo, Biology and Equality: Challenge for
Feminism in the Socialist and the Liberal State, 42 EMORY L.J. 143 (1993) (using feminist
analysis of women’s rights in China and U.S.).

402. See Todd R. Benson, Taking Security in China: Approaching U.S. Practices?, 21
YALEJ. INT’L L. 183 (1996) (providing systems analysis of secured transactions in China);
Lynn M. LoPucki & George G. Triantis, 4 Systems Approach to Comparing U.S. and
Canadian Reorganization of Financially Distressed Companies, 35 HARV. INT'L L.J. 267
(1994) (applying systems approach to U.S. and Canadian reorganizations).
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In this Article, I used two methodologies developed by U.S. legal
scholars for the study of U.S. judicial opinions — narrative analysis and
discourse analysis — to examine Russian Judicial Chamber opinions.
Through narrative analysis, I sought to identify the recurring plots and
characters in the stories told by the Judicial Chamber about media dissemina-
tion of harmful speech. Narrative analysis revealed a disturbing portrait of
post-Soviet Russia as a society out of control, a naive citizenry under con-
stant assault from irresponsible media yet largely unprotected by a young,
inexperienced government,*® It presented the Judicial Chamber as the
reluctant savior of Russia, compelled by dire necessity to serve as the last
line of defense against the barrage of subversive, immoral, deceptive, and
dangerous materials that threaten the future of post-Soviet democracy.**

Through discourse analysis, I sought to identify the Judicial Chamber’s
techniques for communicating with parties, the legal community, the media,
the government, and the general public. This analysis focused on the type
of conversation between the Judicial Chamber and the reader of its opinions.
Initially, my goal was to choose between the two types of conversation
presented by White in the American context — "democratic” or "authoritar-
ian, "4 I ultimately concluded, however, that neither described the Judicial
Chamber’s conversation nearly as well as the "parental” model developed by
Berman in 1950 to explain the distinctive Russian approach to law.**®

In the process of applying narrative analysis and discourse analysis, I
discovered some of the rewards and risks of importing U.S. legal methodol-
ogy into the comparative law field. On the positive side, I found that at least
two of these methodologies can be valuable tools for communicating foreign
legal phenomena to lay and expert audiences alike. Both narrative analysis
and discourse analysis proved successful as techniques for bringing foreign
Jjudicial opinions to life. They revealed subtle nuances, unstated premises,
and larger context in a format accessible to even the nonspecialist American
reader. In so doing, these methodologies furthered a central ethnographic
mission of the comparative law scholar — to "render the foreign familiar. "%’

I learned that application of U.S. methodology can yield new insights
for the foreign law expert as well. Specifically, narrative analysis and dis-
course analysis highlighted aspects of Judicial Chamber policy and practice
that more conventional research and analytical techniques might have
missed — aspects that the Judicial Chamber seldom expresses explicitly in

403. See supra Part IV.A-B.

404. See supra Part IV.C.

405. See supra Part V.B.1.

406. See supra Part V.B.2.

407. Crapanzano, supra note 69, at 52.
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its opinions and commentaries. These include the Judicial Chamber’s
definition of itself, its relationship with its audience, its place in the post-
Soviet political and legal systems, and its "blended” solution to Russia’s
"free press” problems.”® Focusing on the tone, language, and style of
Judicial Chamber opinions was particularly useful in identifying potential
tensions and conflicts in the Judicial Chamber’s practice and in understand-
ing public resistance and criticism of its efforts.*”

More generally, application of narrative analysis and discourse analysis
to Judicial Chamber opinions helped shed light on the overall progress of
post-Soviet legal reform. The Judicial Chamber’s harmful speech stories
proved to be a rich source of information on Russia’s concrete successes and
continuing problems in implementing its new post-Soviet Constitution and
legislation. In highlighting institutional, procedural, and attitudinal impedi-
ments, these stories also pointed to possible directions for future reform of
the legal system.® A narrative analysis of Judicial Chamber opinions
offered insights as well into changing definitions and relationships between
citizen, state, and media in the post-Soviet era. It suggested that Russia is
still only in the early stages of transition toward its ideal democracy founded
on the rule of law.*!

Analysis of Judicial Chamber discourse may ultimately yield even more
fundamental lessons for the Russian law specialist about post-Soviet legal
reform efforts. By focusing on sow rather than what the Judicial Chamber
communicates in its opinions, this approach revealed a surprising but consis-
tent pattern of "parental” conversation about law between the Judicial
Chamber and the reader.*? Discourse analysis in turn may provide impor-
tant signals of how Russia’s current leadership proposes to address the
critical problem of creating a legal culture. Indeed, preliminary research
suggests that the re-emergence of "parental law" is by no means confined to
the Judicial Chamber context. For example, as I have discussed else-
where,*? the Russian president and legislature have already adopted what
can only be described as a parental theory of information rights. Thus,
Berman’s parental model may also offer the Russian law specialist the best
framework for studying the evolving post-Soviet legal reform process as a
whole.

408. See supra Part IV.C.

409. See supra Part V.B.2.a.

410. See supra notes 265-83 and accompanying text.
411, See supra Part V.A.

412. See supra Part V.B.2.

413. Foster, supra note 7, at pt. IV.



RUSSIAN JUDICIAL CHAMBER DISCOURSE AND NARRATIVE 989

On a more sobering note, however, analysis of Judicial Chamber
discourse and narrative also revealed the very real dangers in applying U.S.
methodology to foreign legal systems. I discovered that use of such method-
ology can exacerbate the comparative law scholar’s already "despairingly
difficult"** "problem of translation."*” It can entail multiple layers and
forms of translation, each rife with possibilities for distortion. My experi-
ence illustrates the types of translations and associated problems that a
scholar may confront in using U.S. methodology in a foreign context.

In applying discourse analysis and narrative analysis to Judicial Cham-
ber opinions, I encountered five distinct translations, each of which pre-
sented theoretical and practical difficulties. "Every act of communica-
tion . . . is an act of translation."*"® Thus, the first translation I confronted
was the central topic of this Article — the Judicial Chamber’s communication
with its audience through harmful speech opinions and the audience’s recep-
tion of that communication. This process of communication and reception
constituted a classic example of a translation within a single language and
community.*’” What was problematic was my role as analyst of this transla-
tion. In essence, my task was to evaluate how a Russian judicial body
communicated through Russian-language texts with a Russian audience and
the likely response of that audience. Yet, my vantage point was that of an
outside observer, at a vast spatial, linguistic, and cultural distance from both
the author and reader of Judicial Chamber opinions.

Only compounding these difficulties was the Article’s second transla-
tion — the translation of American methodology to Russian context. This
translation required the use of methodologies that had been developed for the
study of U.S. judicial opinions but never tested in or adapted for specific
Russian conditions. Thus, there was a real risk that application of U.S.
discourse and narrative techniques would yield an inaccurate, incomplete,
or even distorted picture of Russian legal phenomena. One concern was that
use of these methodologies might lead me to read into Judicial Chamber
opinions implicit meanings or patterns that were in fact unwarranted.*'®

414. Lessig, supra note 68, at 1266.

415. Asad, supranote 67, at 142. For discussion of comparative law problems of transla-
tion, see generally Ainsworth, Categories and Culture, supra note 69; and Rodolfo Sacco,
Legal Formants: A Dynamic Approach to Comparative Law, 39 AM. J. COMP. L. 1 (1991).

416. Lessig, supra note 68, at 1190,

417. See GEORGE STEINER, AFTER BABEL: ASPECTS OF LANGUAGE AND TRANSLATION
47, 414 (1975) (discussing relationship between translation and "the process of communication
and reception” and concluding that "inside or between languages, human communication
equals translation”).

418. For a discussion of this "tendency to read the implicit in alien cultures,” see Asad,
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Another potential danger was that I might become so locked into methodol-
ogy that I could miss key points or lessons of cases.*” At worst, I might
uncoggciously distort Russian reality to fit pre-existing American methodol-
ogy.

I confronted a third translation when I attempted to record the findings
of my analysis of Judicial Chamber discourse and narrative. My task at this
stage was to translate a peculiarly Russian experience into a language and
format accessible to an American audience. As a preliminary matter, I
sought to make Judicial Chamber opinions available to a non-Russian-speak-
ing audience. This entailed two additional translations — linguistic and
cultural. I had to translate Russian-language texts into English and at the
same time convey discrete cultural meanings and "modes of thought. "
Many scholars have justly described this effort at linguistic and cultural
translation as "impossible."? As James Boyd White has warned, "[i]t
requires . . . an attempt to be perfectly at home in two worlds, an attempt

supra note 67, at 160-63. See also Paul Bohannan, Ethnography and Comparison in Legal
Anthropology, in LAW IN CULTURE AND SOCIETY 401, 414-15 (Laura Nader ed., 1969)
(discussing problem of "implying" that ideas and analyses from ethnographic literature "are
in the subject culture”).

419, For similar concerns about the narrative format, see Lawrence Stone, The Revival
of Narrative: Reflections on a New Old History, 85 PAST & PRESENT 1, 3 (1979) (claiming
narrative format focuses on the "single cell” at expense of social and political context).

420. For superb discussions of the distortions caused by application of Western frame-
works to non-Western legal systems, see generally Ainsworth, Categories and Culture, supra
note 69; Ainsworth, Interpreting Sacred Texts, supra note 69; William P. Alford, The
Inscrutable Occidental: Implications of Roberto Unger’s Use and Abuse of the Chinese Past,
64 TEX. L. REV. 915 (1986); William P. Alford, Of Arsenic and Old Laws: Looking Anew at
Criminal Justice in Late Imperial China, 72 CAL. L. REv. 1180 (1984); James A. Fanto, The
Absence of Cross-Cultural Communication: SEC Mandatory Disclosure and Foreign Corporate
Governance, 17 NW. J. INT'L L. & BUS. 119 (1996); Stanislaw Pomorski, The Pitfalls of
Cross-Cultural Research, 7 CRIM. L.F. 229 (1996); and Kim Lane Scheppele, The History of
Normailcy: Rethinking Legal Autonomy and the Relative Dependence of Law at the End of the
Soviet Empire, 30 LAW & SoC’Y REV. 627 (1996).

421. Godfrey Lienhardt, Modes of Thought, in THE INSTITUTIONS OF PRIMITIVE SOCIETY
95 (E.E. Evans-Pritchard et al. eds., 1954). See generally Clifford Geertz, Local Knowledge:
Fact and Law in Comparative Perspective, in CLIFFORD GEERTZ, LOCAL KNOWLEDGE:
FURTHER ESSAYS IN INTERPRETIVE ANTHROPOLOGY 167, 167-234 (1983) (discussing impor-
tance of cultural translation in comparative cross-cultural study).

422. See WHITE, supra note 13, at 235 (describing "the impossibility of ‘translation’");
J.M. Balkin, Transcendental Deconstruction, Transcendent Justice, 92 MicH. L. REv. 1131,
1158 (1994) ("But translations are always imperfect. They never fully convey the sense of the
original. Hence the very necessity of translation renders it impossible fully to speak in the
language of the Other."); Edmund R. Leach, Ourselves and Others, TIMES LITERARY SUPP.,
July 6, 1973, at 771, 772 (stating "perfect translation is usually impossible”).
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that must always fail."*® There is always substantial risk that "connotations"
will be "added" or "lost" in the process of linguistic and cross-cultural trans-
lation.*”* In the case of Judicial Chamber materials, translation proved
particularly challenging because of the extensive use of idiomatic expressions
rooted in Russian history and culture.*” Often, there were no satisfactory
English-language equivalents to capture the rich texture and range of mean-
ings of the original Russian-language phrases.

Translation of Russian experience into the stories told in this Article
also proved to be problematic. I now had to become storyteller as well as
observer and translator. This new role carried with it its own potential
dangers and distortions. These included the temptations to embellish or
exaggerate for dramatic effect* and to use material selectively to ensure a
coherent storyline or uniform depiction of characters.*”” My major concern
was that by recasting the Russian experience as stories I might leave the
American audience with an unintended negative impression of the Judicial
Chamber and its approach to law.“® Use of the narrative format might also
trivialize this body’s significant accomplishments and contributions to the
Russian legal reform process. In my capacity as storyteller, I became
conscious as never before of the comparative law scholar’s dual responsibil-

423. James Boyd White, Judicial Criticism, in INTERPRETING LAW AND LITERATURE,
supra note 49, at 393, 404,

424. Ainsworth, Interpreting Sacred Texis, supra note 69, at 279 ("[TIranslation cannot
provide exactly equivalent terms . . . [because] connotations are invariably added and lost in
translation").

425. Idiomatic, even obscene phrases appear most often in the Judicial Chamber’s direct
quotations of material from newspaper articles or broadcast videotapes. See supra note 237
and accompanying text.

426. For a related discussion of the dangers of the narrative format and "the use and
abuse of descriptive rhetoric," see Renato Rosaldo, From the Door of His Tent: The Field-
worker and the Inquisitor, in WRITING CULTURE, supra note 67, at 77, 81.

427, See supra note 110 (discussing cases that did not fit general patterns).

428. See Ernest Gellner, Concepts and Society, in RATIONALITY 18, 27 (B.R. Wilson ed.,
1970) (discussing unintended negative connotations or bad impressions that may occur in
process of cultural translation). The stories told by the Judicial Chamber, of course, are not
necessarily true. In attempting a comparison, one must, as Walter Weyrauch has pointed out,
compare myth with myth and reality with reality. Walter Otto Weyrauch, Oral Legal
Traditions of Gypsies and Some American Equivalents (Gypsy Law Symposium), 45 AM. J.
Cowmp. L. 407, 412 (1997) ("Myths should be compared with myths, and realities with reali-
ties.”). Hence, it would not be appropriate to compare the stories told by the Russian Judicial
Chamber with the reality of contemporary American law. At the same time, it is important
to remember that focusing on U.S. judicial opinions is itself problematic. Due to limited
publication of U.S. opinions, see supra note 22, narrative and discourse analyses of U.S.
decisions may produce a distorted picture of American reality as well.
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ity to audience and foreign legal system. This responsibility weighed partic-
ularly heavy in this case where most of the audience had no access to the
original Russian-language sources and, hence, no means to verify or chal-
lenge my rendition of Judicial Chamber theory and practice.

In conclusion, my experience suggests that U.S. methodologies can be
useful tools for examining foreign legal systems, but that they must be
applied with flexibility, caution, and, above all, sensitivity to context.”” The
ultimate lesson of this Article is that the scholar must be prepared for the
unexpected — the divergences from usual patterns, the spontaneous adap-
tations of methodology to a foreign environment, the new answers to ques-
tions formulated in the American context. Comparative law translation of
methodology, thus, may do more than render the foreign familiar. It may
render the familiar foreign as well.

429. This sensitivity to context, however, may have its own dangers. See BERNHARD
GROSSFELD, THE STRENGTH AND WEAKNESS OF COMPARATIVE LAW 72 (1990) ("The
dilemma is this: the more we try to catch the foreign law in all its individuality, as we must,
the more we appreciate its cultural and societal context, the less possible it seems to compare
it with others.").
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