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No. 73-861 (_ /rU...ll, ~'-" lY'YU-- ~ o t A5 
cL L J .__. . ,,,, JJ, l.) (En bane 9-6. 

f ~ ~v-......___ Panel split noted 
EAST CARROLL PARISH SCHOOL BOARD 
and EAST CARROLL PARISH POLICE JURY 

below) 

v. 
~ ;r:;;, -fr- Federal/civil -

' 'f~ Reapportionment 

Timely 

MARSHALL ~ ~ ~ · ~~ 

~~ 
The school board and the police jury (i.e., board of commissioners) 

of East Carroll Parish, La. seek review of a CA5 en bane ruling that a 

reapportionment plan requiring at large elections impermissibly diluted 

the voting power of 
____:::....:---

- · 
The en bane court reversed a two to one CA5 
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·- - panel and the USDC. Respondent Marshall is the black who challenged 

-. the reapportionment plan in USDC. 

1. FACTS. East Carroll is a rural parish with a 1970 population -
of approximately 13, 000, of which about @ are black. The parish has . -
an extensive history of de jure and de facto racial discrimination in schools, 

voting, etc. From 1922 to 1962, no black resident of the parish had been W rrv./ 

permitted to vote . .,As a result of federal voter registration drives, the 

voter registration now breaks down 46% black and 54 % white. Thus, ~ 
while blacks are a majority of the population of the parish, they are 

presently a minority of registered voters. 

Traditionally the parish has elected its school board and police jury 

under a geographic ward system of voting. By 1971, this coup@d with 

registration gains produced two black members of the policy jury and one 

black school board member. Allegedly in response to reapportionment 

requirements of federal law, the board and jury in the late 60's commenced 

efforts to convert from a geographic ward system of election to a wholly 

at large system. This was part of a state wide pattern. State enactments 

to effect this change statewide were s~itted to the U. S. AG under §5 

of the Voting Rights Act of 1965. The AG rejected these enactments as 

discriminating against black voters and as "denying to them an effective 

voice in the selection of Police Jury and School Board members". The 

AG cited as a specific example of racial discrimination the at-large 

scheme of election proposed for East Carroll Parish. 
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An ongoing USDC reapportionment lawsuit for East Carroll Parish 

produced an order that the Parish submit plans to reapportion itself. 

Despite the AG objections noted above, the Parish proposed an at large 

plan for the board and jury. Respondent was allowed to intervene on behalf 

of all blacks to challenge the af large plan. Respondent alleged that the 

USDC lacked power to approve such a plan, in light of the AG's objections 

under §5 of the Voting Rights Act of 1965. He also claimed that the plan 

violated the 14th and 15th Amendments. 

The USDC ( J. Dawkins) approved the at large plan. The court 

m 
noted that an at large plan produced zero population deviation, the optia.al 

one-man, one-vote outcome. Furthermore, minority voter dilution was 

not unacceptable, since blacks constituted a majority of the population, if 

not of registered voters. A 3 man CA5 panel affirmed 2-1 (Coleman, 

Ingraham; Gewin, dissenting). CCA5 then took the case en bane. 

2. THE EN BANC MAJORlTY OPINION (Brown, Wisdom, Gewin, 
. ' 

Bell, Thornberry, Goldberg, Ainsworth, Godbold, Simpson). Judge Gewin 

wrote for the majority. He declared that the concept of population possesses 
t.. 

no talismanic quality for one-man, one-vote cases. That concept must 

always be balanced against the possibility of minimization of the voting 

strength of minority groups. In his opinion, the USDC had applied a per se 

rule that since blacks were in the majority in the parish, an at large plan 

could not possibly submerge their vote. This was contrary to, ~- ~·, 

White v. Regeste_l', 412 U. S. 755 ( 1973 ). 
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The majority be lieved that respondent had carried his burden 

of establishing that the at lar ge plan would cancel out the effect of the 

4. 

I.\ 
black vote. The court st r essed several factors as set~g the boundaries 
,..--___ 

for the inquiry: a lack _of access to the process of slating candidates; the 

'hnresponsiveness of legislators to particularized minority interests; a 

tenuous state policy underlying the desire for at large voting; the existence 

of past discrimination that in general precludes effec_tive participation. 

The court then devoted most of its attention to the latter factor, stressing 

the ways in which the effects of past discrimination carried over to the 
I 
I 

present - e. g., the fact that blacks were a majority of the population but a - -~· ' 

minority of the registered voters. 
I 

The court thought it unimportant that some blacks had been elected. 

This did not necessarily suggest minority voting strength. It might well 
./ 

reflect political motivations (? ? ? ), such as electing token blacks to 

forestall federal suits, etc. The court remanded to the USDC for recon

sideration of the plan allowing at large voting . 

3. THE DISSENTS ( Coleman, Dyer, Morgan, Clark, Ingraham, 
•' 

Roney). Judge Coleman's dissent was joined by Judge Ingraham. Judge 
C . 

Coleman }'(Ould not believe that the gap between black and white voter 

registration was constitutionally significant, given that blacks were a , 

majority of the population. He emphasized that the at large plan had 
' -

resulted in the election of blacks, exploding any notion that black voting 

strength had been cancelled. He thought the majority's approach meant 
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that at large voting in any parish with a history of voter discrimination would 
_,,,.,.,-

never be possible unles s blacks were both a majority of the population and of 

the registered voters. He failed to see how at large voting could hurt here, 

since blacks would soon be a majority of the registered voters and those 

~ elected would know they would have to be responsive to the whole parish, which 

is nearly 60% black. 
-, 

Judge Clark, joined by the other dissenters, thought the majority 

had swept too broadly. He thought the standard should be whether an ethnic 

group had demonstrated that they had less opportunity than other residents 

to participate in the political processes and to elect legislators of their 

choice. Under this standard, the USDC decision was not clearly erroneous. 

Judge Clark speculated that the low black voter registration compared to 

population might be a product of choice. He also emphasized that blacks had 

been elected in the parish. 

4. CONTENTIONS. (There is no response). The school board and 

the police jury argue that at large, multimember districts are not per se 

unconstitutional. But, they say, the CA5 decision will invalidate all such 
,_____ 

districts in Louisiana. (Query? The state traditionally has relied on a ward 

system. Only recently has it moved to an at large approach, and then it has 

run into U.S. AG resistance. There may not be many at large schemes in the 

state). Petitioners also contend that almost none of the factors CA5 considered 
s 

relevant are present in the case. They also stress the te~ ion between the CA5 

opinion and one-man, one-vote principles. 

5. DISCUSSION. The CA5 majority opinion wanders around and f- doesn't leave one with a satisfactory sense of the governing principle. 



.J - ~ ......... 

.• ~ 

-

- - 6 • 

- But this is probably precisely the kind of case that ought to be left in the 

-- lower federal courts, which are more familiar with the localized problems 

involved. White v. Regester, supr a, appears to support a fact-oriented, 

localized approach. For example, the USDC must have sensed its error, 

because while the case was on appeal to the original 3 man CA5 panel, 
o,J. 

the USDC attempted to withdraw its first orderAto require the petitioners 

to abandon their at large voting plan. The CA5 panel refused to allow 

this, because the USDC lost jurisdiction over the case once it went up on 

appeal. Nevertheless, it shows that the DJ on the scene as well as a 

majority of CA5 en bane are of the view that at large -voting presents too 

much of a risk to black representation in this case. 

There is no response. 

1/14/74 Owens CA5 panel and en bane 
ops in Pet Ap 

/ 



- ii( 

-

-

• 

March 1, 1- Owens -
ors.cuss 

No. 73-861 Response in 

East Carroll Parish etc. v. Marshall 

The response says that the reason the parish tried to 

~rikN switch from a ward system of voting to at-large was because• ---------------., 
a couple of the wards attained a majority of black voters and 

started electing blacks. The Parish then wanted to go to at 

large in an effort to submerge the black vote in those wards 
. 

where it was in the majority. The response also says that the 

U.S. A.G. has repeatedly opposed this practice in La. because 

it represents an effort ~ disenfranchise blacks. 

Respondent further contends that the case is controlled by 

White v. Regester and is of localized importance. 

The ~ax petition should be denied • 



-

-

• 

~ - Con. rence ~-LJ-1~ 

Court CA - S Voted on .................. , 19 . . . 

Argued ................... , 19 .. . Assigned .................. , 19 . . . No. 73-861 

Submitted ................ , 19 . . . Announced ................ , 19 . . . 

EAST CARROLL PARISH SCHOOL BOARD AND EAST CARROLL PARISH POLICE 
JURY, Petitioners 

vs. 

STEWART MARSHALL 

12/3/73 

'1--~ 
" 

/~)~~ 
C ff !(° c-8--J)_ ~~ r ~ 

( 
9 C)r---~ r~~· s~) 

( ~~ a-( u-i-

-~ ~~ 
-~'W~·~ 
~~~- V--0~ 

i.o ~ 
HOLD JURISDICTIONAL I NOT 

FOR CERT. STATEMENT MERITS MOTION AB- VOT-
SENT 

0 D N POST DIS AFF REV AFF G D ING 

Rehnquist, J ...... . ...... , .... . 

Powell, J ................ , .... . 

Blackmun, J ............. , .... . 

Marshall, J .............. , .... . 

White, J ................. , .... . 

Stewart, J .......... .. ... , .... . 

Brennan, J ............... , .... . 

Douglas, J ......... ...... , .... . 

Burger, Ch. J ........... •I ••••• • • • •I• • • • t • • • • I• • • • t • • • •I• • • • I• • • • t • • • •I • • • • I• • • • •I• • • • • • • • • • • • • • • 



. _.;, 

• 

• 

• 

Court - Conf9 nce 5-24-74 

Voted on .................. , 19 .. . 

Argued ................... , 19 .. . Assigned .................. , 19 . . . 

Submitted ................ , 19 . . . Announced ................ , 19 .. . 

EAST CARROLL PARISH SCHOOL BD. 

vs. 

MARSHALL 

HOLD JURISDICTIONAL I NOT 
FOR CERT. STATEMENT MERITS MOTION AB- VOT-

1---...---+--~--...--~----+--..--+--~---1sENT 
G D N POST DIS AFF REV AFF G D ING 

Rehnquist, J ............. , .... . 

Powell, J ..... . .. . ....... , .... . 

Blackmun, J ............. , .... . 

Marshall, J .............. , .... . 

White, J ................. , .... . 

Stewart, J .............. . , .... . 

Brennan, J ............... , .... . 

Douglas, J ..... . .......... , .... . 

Burger, Ch. J ............ , .... . 

~ 
. ••••l••••l••.•.Jf • 

• • • 4 ••• ·1· 

/ .. , .... , .... . . . ·1·. 

✓ ··1···· •••• , •••• t •• 

.✓ " ... · i i : iii\ . : 
····1····'~: . 
✓ ··1···· •I••.• I •• . . . 

V ] ~~::::: ;w: , ........ . 
" 

No. 73-861 

;,~~/1. ~«u, 

RELIST 

.// __ ,,. 



. 
• • 

•< ; 
~ 

, 

, 

/ 

~~ 

• 

- - U· ju NE ,i1 ,q 7u 

Memorandum in No. 73-861, East Carroll Parish School Board v. Marshall 

Held for White v. Regester 

This parish is in the northeastern corner of the state; its 

largest town is Lake Providence. 

Justice White's major concern seems to be the CAS opinion, 

which he views as bad precedent for the circuit . ... He's probably 

right about that, but I do not think it justifies granting a case 

that will be affirmed in any event. I see two possibilities: 

either leaving the case alone and taking the next CAS multimember-distr 

case in which the result is questionable, or affirming this decision 

in a brief (perhaps one- paragraph) opinion that cites Chapman v. 

Meier, thus making clear that this Court approves the result 

because district courts should not impose multimember plans in 

reapportionment cases, rather than because multirnmmber districts 

are inherently suspect as CAS seems to think. The latter course 

of action would probabl~ satisfy Justice White's expressed concerns, 
~ as it would implyf ctisapproval of CAS's opinion. The Court then 

could face the multimember issue in a case where it will make a 

difference in the result, and perhaps advance the law. Taking this --case will not advance the law, unless someone writes an unnecessarily 

long opinion, but will surely be decided on Ii r Chapman 
This end J 

grounds in any event.~ M does not seem worth listening to an hour 

of oral • argument or forcing the parties to file briefs. 

penny 
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MEMORANPUM TO THE CONFERENCE 
v. ✓ 

Re: No. 73-861 - East Carroll Parish School Board 
Marshall 

Held for No. 73-1462 - White v. Regester 
~ 

This case raises the question of the constitutionality 

of an apportionment plan imposed by the District Court for 

the election of the school board and police jury in East 

- Carroll Parish. The· plan provides for the at-large election 

of one school-board member and one police_j uror resident in 

( 

-

--- ...... 
each of six wards and three of each resident in a seventh 

·~ 1/ 
ward. A three-judge panel of the CA 5 affirmed,- but the 

Court of Appeals en bane then reversed, 9-6. 

Negroes make up approximately 59% of the population in 

the parish but only 46% of the registered voters. The total 

population is 12,884. The Court of Appeals en bane relied 

heavily upon White v. Regester I in finding the at-large plan 

to be unconstitutional. The Court of Appeals described a 

history of racial discrimination in the parish touching upon 

the right to vote. While the devices through which that 
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discrimination had been effected had been eliminated, the 

effects continued. The CA also pointed to the majority-vote 

requirement operating in the parish and to the fact that an 

anti-single-shot provision was in force in the ward in which 

three members of each elected body must be resident. The CA 

conceded that there was no evidence that the elected bodies 

had been unresponsive to the interests of the Negro community. 

Unlike the situation in both Dallas and Bexar Counties in 

White v. Regester I, however, there was in this case no long

standing state policy· of multimember districting. The CA did 

not find its result contradicted by the fact that three 

Negroes were elected to the bodies under the plan in the 1971 
2/ 

and 1972 elections.- Those results had not been before the 

District Court at the time of its decision. Moreover, such 

success should not be viewed as foreclosing the possibility of 

unconstitutional dilution of a minority's vote. The allowance 

of a limited degree of success could otherwise be used to 

thwart challenges through the courts. ,, 
Had the Court of Appeals merely ruled that court~, 

ordered plans should provide for single-member districts 

absent some good reas on to the cont: ary, there would be little 
~~ .. 

difficulty here. But the nine-man majority treated this case ......_ _____ _::...--------
as raising constitutional issues, invalidated the multi-member 

district on those grounds and in the process announced that 
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multimember districts would generally be unacceptable unless 

single-member districts themselves infringed on constitu

tional rights or unless the use of multimember districts 

would afford a minority greater opportunity for political 

participation. For reasons stated in the draft which circu

lated in White v. Regester, especially the portion of the 

draft dealing with El Paso County, I am in disagreement with 

the Court of Appeals. Of course, this is a £uny cas~ except 

for the fact that it _is now a strong Fifth Circuit precedent. 

It was this opinion on which the White v. Regester court later 

relied. I shall vote to grant . 

~~( 
-.1l. w. 
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1/ After the appeal was taken to the Court of 

Appeals, and upon the motion of respondent, the appellant 

below, the District Court withdrew its order approving the 

plan and substituted another one which did not provide for 

at-large elections. The Court of Appeals panel vacated 

that order on the ground that the District Court had not had 

jurisdiction to enter it. 

2/ Petitioner states that of the three seats on the 

school board which were up for election in 1972, two were 

won by Negroes. See Petition, at 11; id., at 77 (Clark, J., 

dissenting). Other details of these 1971 and 1972 elections 

are not given. 
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TL-, ~1? y~ 3 ~ June 20, 1975 

Re: No. 73-861 - East Carroll Parish School Board v. 
Marshall 

Dear Byron: 

I have come to the conclusion, with understandable 
reluctance, that you are right and I was wrong in the 
Conference discussion of your proposed per curiam in this 
case. After rereading the opinion of the Court of Appeals 
for the Fifth Circu_i t, I now realize that petitioner here 
d~ s not chall~ na e the original invalidation of its o~ n 
apportionment law, but s i mp l y argues as to wheth er the 
Dit r i ct Court's own p lan s hould have been u held b the 
Court of Appea s. erhaps ot er peop e could be prevented from 
maki ng the same mistake I did i-€..you were to insert the word 
"concededly" before the word "invalid" in the eighth line of 
the proposed per curiam as it now appears on page 2 of your 
memorandum. 

Mr. Justice White 

Copies to the Conference 

Sincerely~~ 

w 
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ME}f~R,ANDUM TO T~ E CONFERENCE 

Re: 1/ No. 73-861 East Carroll Parish School Board 
Marshall 

This case was granted on Thursday. It is 

an apportionment case iri which the Court of Appeals 

for the Fifth Circuit ruled that single-member 

districts should have been ordered by the Uistrict 

Court. I agree with that result, for we have ruled -
that when a district court is forced to draft and 

promulgate its own plan, single-member districts are 

preferred absent unusual circumstances. Here, how-

ever, the Court of Appeals placed its ruling on 

constitutional grounds, indicating that state-

fashioned plans must also provide single-member 

districts unless there are special reasons for per-

mitting multimember arrangements. It was this 

opinion on which the three-judge court in White v. 
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Regester II relied. The case is thus a strong 

precedent in the Fifth Circuit. 

If there was sufficient support for it, I 

could join a per curiam along the following lines, 

affirming the judgment surmnarily but not 'passing on the 

constitutional views expressed: 

Per curiam. -
The petition for certiorari is granted 

and, without passing on the validity of the 

constitutional views expressed by the Court 

of Appeals in this case, the judgment is 

affirmed on the ground that when United 

States District Courts are put to the task 

of fashioning their own apportionment plans 

to supplant invalid state legislation, single

member districts are to be preferred absent 

unusual circumstances. Chapman v. Meier, 

420 U.S. 1, 17-19 (1975); Ssxsx«HXH«. 

Mahan v. Howell, 410 U.S. 315, 333 (1973); 

Connor v. Williams, 404 U.S. 549, 551 (1972); 

Connor v. Johnson, 402 U.S. 690, 692 (1971). 

So ordered. 

B.R.W. 
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To: Justice Powell 

From: Phil Jordan 

-
Bobtail Memorandum 

No. 73-861 East Carroll Parish School 
Board v. Marshall 

When I read the briefs in this case back before Christmas 

I wondered KR?}'. why the Court granted it, since CA S's decision 

seemed a supportable on the narrow ground that the DC ordered e ~-
~ 

a multi-member district plan without making the findings required 

to show that single-member districts were for some reason unworkable, 

After looking at the file, my understanding now is that the 

y 

-

-

Court xsi: took the case only because of its precedential effect in 

CAS--especially since it was an~ bane decision. It is my 

impression that the Court believes CAS should be affirmed on the 

narrow ground mentioned above, which ground was reaffirmed as 

a general principle in Chapman v. Meier, 420 U.S. 1 (1975). 

I agree with that disposition of the case, subject to 

having my mind changed by oral argument. CAS appears needlessly 

to have written in fundamental constitutional terms, when all it 

had to do was point out that a DC should order multi-member 

districts only after finding that single-member districts were 

unusually likely to have discriminatory effects in this case. 

A "klinker" has been injected into the case by the 

amici, however. Both tlie SG and the Lawyer's Committee for -
Civil Rights Under Law make an argument that the DC should not 

\ 

have ordered the multi-member district plan without the Parish's 

first having run the plan by the U.S. AG for his approval under 

§ 5 of the Voting Rights Act. Tentatively, and subject to dis

cussion with you, I disagree with the amici and, moreover, think 

their proposed rule is unworkable and borders on interference with 
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the judiciary . . 

To understand the amici's argument it is necessary to 

sketch very briefly the chronology of the events in this case; 

(1) First, in 1968, a white plaintiff went into xke»gx 

the DC challenging the ward x~ system then in effect as riEiaxe± 

violative of one-person, one-vote. The DC ruled that the ward system 

violated the 14th Amendment and ordered the Jury and Board to 

submit a re-apportionment plan. 

(2) One week after the white plaintiff filed suit, the 

s tate changed its enabling legislation to permit at-large elections 

for Jury and Board. 

(3) The Jury adopted a plan providing for at-large elec

tions, and asked the DC to incorporate it in its judgment, i.e., -
as the plan which the DC had ordered the Jury to come up with. 

See# 1, supra. The DC did so, and extended the at-large plan 

to the Board as well. The DC did this in December 1968. 

(4) After the DC ruled, the state submitted the 

enabling legislation, see# 2, supra, to the U.S. AG for§ 5 review . 

The U.S. AG int erposed objections, thus blocking the enabling 

legislation from taking effect. Moreover, in 1970 the U.S. AG 

by letter informed the Jury that it could not conduct at-large 

elections without violating federal lax law. Such elections were 

held anyway. 

(5) In 1971, the DC asked the Jury to submit new appor

tionment plans following the new census. The Jury resubmitted 

the at-large plan. At this point Marshall (respondent here) inter

vened. He is black, and he challenged the at-large plan on 

14th and 15th Amendment, as well as§ 5 grounds. 

(6) The U.S. AG appears to have tried to get the DC 
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to consider the applicability of§ 5. (See SG's amicus brief, at 

9-10.) Whether xkH that in fact was the XHHXXX intention, the 

DC in any RlmX event felt that § 5 was inapplicable be.cause 

of Connor v. Johnson, 402 U.S. 690 -- any plan incorporated in 

a decree issued by the Court would not have to be submitted to 

the AG. 

(7) The DC then incorporated the at-large plan in its 

decree, in August 1971. This decree was appealed to CA5, and has 

led, 1DnIE.Xm1li~ ultimately, to this case before the Court. 

(8) While the appeal was pending with CA5, the U.S. AG 

withdrew his objection to the state enabling legislation, with 

the under!tantling that each Jury and School Board which chose to 

re-apportion to an at-large plan would submit that plan to the 

AG for§ 5 approval. Apparently, the U.S. AG has objected to 

some of the plans subsequently submitted, and has never withdrawn 

his right to object to others as they are submitted. See SG's 

amicus brief at 11. 

5V 
~ On this i !!!,redibly muddled chronology, the ~ argues 

that last term's decision in Connor v. Waller, 421 U.S. 656 (1975) 

~ 
/1--~ 

" 
-

(per curiam), requires that a DC, like the one in this case)• 
IUD M3 I 

must stay its proceedings while a political 

body like the Jury or Board runs any proposed plan by the AG 

·- J ursuant to § 5. Waller actually decided only that a DC should 

not reach constitutional challenges to state laws enacted but not 

submitted to the AG under§ 5, on the theory that such laws were 

not "effective as laws" until cleared by the AG. The foundation 

of the SG's argument that a plan submitted to a DC during re-appor

tionment litigation also must go before the AG before the DC can 

order it implemented, is that a state or other governmental body 
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who submits a plan to a DC is "seeking to administer" the plan 

within the meaning of - § 5 of the Act. See SG's Brief at 24-25. 

The SG then relies on legislative history of the recent re-enactment 

of•§ 5 for the arglllilent that CongrEss intended such plans to 

be passed upon ... by the llllllr AG. 

The short answer to• the SG's ~ argument, _for me, 

is that a governmental body in submitting a plan to a DC for 

._.. approval is not r1 St( • :: 1 t!IF1 i · • "seeking to administer" 

the plan and thus does not come within the plain language of 

§ 5. I don't care what the legislative It• )1 J ? 12 !J] history says 

about Congress' intent--that legislative history can be charac

terized as an incorrect interpretation of Connor v. Johnson 

by the Congress. 

The longer answer to the-•• SG's argument is that 

his proposal would require an elaborate procedure, and could 

result in the DC for the District of Columbia m_o.re or ___less 
~ ~ ~, 

"pre-empting" whatever DC had the proposed plan before it. This 

is clear from the SG's discussion at pages 26-27 of his brief, 

where he explains how things would work if the AG approved, and 

if he disapproved the plan. If he approves, everything is okay, 

for the original DC can ..tllk:? P,t ME2!: then proceed. If the AG 

disapproved, however, the governmental unit must go into the 

DC for District of Columbia and show that its plan does not 

abridge voting rights. If ... that DC holds that the govErnmental 

unit has~ shown that its plan is benign, then the governmental 

unit - is precluded from relitigating the issue in the origina l 

DC--and thus, ultimate - resolution of the question_. of the 

plan's validity would have been ha d in the District a of Collllilbia 

DC. See SG's Brief at 27 n.25. This, of course, is the SG's 
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real goal--to keep DC's in Southern states from having the final 

say on whether re-apportionment plans submitted by suspect 

governmental bodies are permissible. 

The SG would have a system in which plans actually 

formulated by the DC, or submitted by plaintiffs to the DC, 

could be ordered into effect by the DC without any recourse 

to§ 5 procedures; but plans submitted to the same ·DC in the 

same litigation by the defendant governmental unit could not 

be ordered into effect by that DC without ant silt submission to 

the§ 5 procedures. There is only one purpose behind such a 

plan -- to avoid the possibility of some racially prejudiced 
' 

southern DC sort of "rubber-stamping" some re-apportionment 

plan submitted to it by a defendant governmental unit. I am 

not so naive as to think that such things don't occur, but I 

think the SG's rather strained argument to avoid the possibility 

of its occurrence is a• 1\ cure far worse than the disease. 

I believe we, and the Department of Justice as well(!), must 

place trust in the integrity of DC's all over the country not 

to order implemented a re-apportionment plan that carries dis

criminatory potential. After all, the rule of Chapman v. Meier 

exists to force the DC's to justify use of a plan that could 

likely have a discriminatory potenti?l, and appellate review exists 

check DC abuses. There is no need to turn everything over to the 

AG. 

As• a final point~ The SG's argument in this case-

that everything connected with re-apportionment should wind up 

in the AG's hands if there's a governmental unit behind the plan-

re-affirms my belief (and yours) that Justice Black was correct 

in Allen. 
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As a final final point: Even if the Court should be 

interested in the SG's argument in this case, this is not the 

case in which to deal with it. The chronology is so confused 
fnuble , 

that we cannot really be sure, without a lot of aadfl 4 exactly 

what the status was at crucial moments. Furthermore, there is 

simply no need to reach the SG's point: CA 5 can simply be 
er 

affirmed on the basis of Chapman v. Meier , with no discussion of 

the SG's argument, and the question will still be open for another 

day and a better record. 

Phil 
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From: Mr. Justice White 
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1st DRAFT 

SUPREME COURT OF THE UNITED STA~ 

No. 73-861 

East Carroll Parish School 
Board and East Carroll 

Parish Police Jury, 
Petitioners, 

v. 
Stewart Marshall. 

On Writ of Certiorari to the 
United States Court or 
Appeals for the Fifth Cir
cuit. 

[March -, 1976] 

PER CuRIAM. 

The sole issue raised by this case is how compliance 
with the one-man, one-vote principle should be achieved 
in a parish (county) that is admittedly malapportioned. 

Plaintiff Zimmer, a white resident of East Carroll 
Parish, brought suit in 1968 alleging that population dis
parities among the wards of the parish had uonconstitu
tionally denied him the right to cast an effective vote in 
elections for members of the police jury 1 and the school 
board. See Avery v. Midland County, 390 U. S. 474 
( 1968). After a hearing the District Court agreed that 
the wards were unevenly apportioned and adopted a re
apportionment plan suggested by the East Carroll police 
jury calling for the at-large election of members of both 
the police jury and the school board.2 The 1969 and 
1970 elections were held under this plan. 

1 In Louisiana, the police jury is the governing body of the parish. 
Its authority includes construction and repair of roads, levying 
taxes to defray parish expenses, providing for the public health, 
and performing other duties related to public health and welfare. 
La. Rev. Stat.§ 33:1236 (1950) . 

2 Prior to 1968, Louisiana law prohibited at-large elections of 

1-1,,f} 
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The proceedings were renewed in 1971 after the Dis
trict Court, apparently sua sponte, instructed the East 
Carroll police jury and school board to file reapportion
ment plans revised in accordance with the 1970 census. 
In response, the jury and board resubmitted the at-large 
plan. Respondent Marshall was permitted to intervene 
on behalf of himself and all other black voters in East 
Carroll. Following a hearing the District Court again 
approved the multimember arrangement. The inter
venor appealed,3 contending that at-large elections would 
tend to dilute the black vote in violation of the Four
teenth and Fifteenth Amendments and the Voting Rights 
Act of 1965. 

Over a dissent, a panel of the Court of Appeals 
affirmed,4 but on rehearing en bane, the court reversed.r. 

members of police juries and school boards. In July 1968, the 
'Governor of Louisiana approved enabling legislation permitting the 
at-large election of parish police juries and school boards. La. Acts 
1968, No. 445, codified at La. Rev. Stat.§§ 33:1221, 22:1224 (1974); 
La. Acts 1968, No. 561, codified at La. Rev. Stat. §§ 17:71.1-17:71.6: 
(1974) . 

Both Acts were submitted to the United States Attorney General 
·pursuant to § 5 of the Voting Rights Act of 1965, as amended, 42: 
U. S. C. § 1973c, and ·both were rejected because of their discrim
inatory effect on Negro voters. See letters, June 26, 1969, and Sep
tember 10, 1969, from Jerris Leonard, Assistant Attorney General,. 
'Civil Rights Division, to Jack P. F. Gremillion, Attorney General 
of Louisiana. Indeed, East Carrol Parish was cited as exemplify
ing the dilution in black ballot strength that at-large voting may 
cause. Id., September 10, 1969. 

3 The original plaintiff, Zimmer, was allowed to withdraw from: 
the case. 

4 Zimmer v. McKeithen, 467 F . 2d 1381 (CA5 1972) . 
During pendency of the appeal in the court below, the District 

Court purported to withdraw its order approving the at-large plan 
and to substitute in its stead a complex redistricting plan submitted. 
by intervenor Marshall. The Court of Appeals vacated t he order-

[Footnote 5 is on p. 3] 
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It found clearly erroneous the District Court's ruling 
that at-large elections would not diminish the black vot
ing strength of East Carroll Parish. Relying upon White 
v. Regester, 412 U.S. 755 (1973), it seemingly held that 
multimember districts were unconstitutional, unless their 
use would afford a minority greater opportunity for polit
ical participation, or unless the use of single-member 
districts would infringe protected rights. 

We granted East Carroll School Board's petition for 
a writ of certiorari, 422 U.S. 1055 (1975), and now affirm 
the judgment below, but without approval of the consti
tutional views expressed by the Court of Appeals.6 See 

on the ground that when the appeal was filed, the District Court 
lost jurisdiction over the case. Id., at 1382. 

5 Zimmer v. McKeithen, 485 F. 2d 1297 (CA5 1973) (en bane). 
6 The Government has filed a brief amicus, in which it argues that 

the preclearance procedures of § 5 of the Voting Rights Act of 
1965, as amended, 42 U. S. C. § 1973c, must be complied with prior 
to adoption by a federal district court of a reapportionment plan 
submitted to it on behalf of a local legislative body that is covered 
by the Act. This issue was not raised by the petitioner, nor did 
respondent cross-petition. In any event, we agree with the Court 
of Appeals, Zimmer v. McKeithen, 467 F. 2d 1381, 1383 (CA5 1972); 
Zimmer v. McKeithen, 485 F. 2d 1297, 1302 n. 9 (CA5 1973) (en 
bane), that court-ordered plans resulting from equitable jurisdiction 
over adversary proceedings are not controlled by § 5. Had the East 
Carroll police jury reapportioned itself on its own authority, clear
ance under § 5 of the Voting Rights Act, as amended 42 U. S. C. 
§ 1973c, would clearly have been required. Connor v. Waller, 421 
U. S. 656 (1975). However, in submitting the plan to the District 
Court, the jury did not purport to reapportion itself in accordance 
with the 1968 enabling legislation, see n. 2, supra, and statutes cited 
therein, which permitted police juries and school boards to adopt at
large elections. App., at 56. Moreover, since the Louisiana en
abling legislation was opposed by the Attorney General of the 
United States under § 5 of the Voting Rights Act, the jury did not 
have the authority to reapportion itself. See n. 2, supra; Tr. of Oral 
Arg. 13-14, 31-32, 43--44. Since the reapportionment scheme was 
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Ashwander v. TVA, 297 U. S. 288, 346-347 (1936) 
(Brandeis, J., concurring). 

The District Court, in adopting the multimember, at
large reapportionment plan, was silent as to the relative 
merits of a single-member arrangement. And the Court 
of Appeals, inexplicably in our view, declined to consider 
whether the District Court erred under Connor v. John
son, 402 U. S. 690 (1971), in endorsing a multimember 
plan, resting its decision instead upon constitutional 
grounds. We have frequently reaffirmed the rule that 
when United States district courts are put to the task 
of fashioning reapportionment plans to supplant con
cedely invalid state legislation, single-member districts 
are to be preferred absent unusual circumstances. Chap
man v. Meier, 420 U. S. 1, 17-19 (1975); Mahan v. 
Howell, 410 U. S. 351, 333 (1973); Connor v. Williams, 
404 U. S. 549, 551 (1972); Connor v. Johnson, supra, at 
692. As the en bance opinion of the Court of Appeals 
amply demonstrates, no special circumstances here dic
tate the use of multimember districts. Thus, we hold 
that in shaping remedial relief the District Court abused 
its discretion in not initially ordering a single-member 
reapportionment plan. 

On this basis, the judgment is 
Affirmed. 

submitted and adopted pursuant to court order, the preclearance
procedures of § 5 do not apply. Connor v. Johnson, 402 U. S. 690,. 
691 (1971). 
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