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An mnmonine TISDC reannortionment lawsuit for East Carroll Parish
produced an order that the Parish submit plans to reapportion itself.
Despite the AG objections noted above, the Parish proposed an at large
plan for the board and jury. Respondent was allowed to intervene on behalf
of all blacks to challenge the at large plan. Resnondent allesed that the
TIEN 1nolnd mawan #n annrava auch a plan, in light of the AG's objections
under §5 of the Voting Rights Act of 1965. He also claimed that the plan
violated the 14th and 15th Amendments.

The USDC (J. Dawkins) approved the at large plan. The court

PoA Aol s sk Yenn Sl vundueand pana nennlation daviation, the opti%al
one-man, one-vote outcome. Furthermore, minority voter dilution was
not unacceptable, since blacks constituted a majority of the population, if
not of registered voters. A 3 man CA5 panel affirmed 2-1 (Coleman,

Ingraham; Gewin, dissenting)

2. THE EN BANC MAJORITY OPINION (Brown, Wisdom, Gewin,

Bell, Thornberry, Goldberg, Ainsworth, Godbold, Simpson). Judge Gewin

wrote for the majority. He declared that the concept of population possesses
no talismanic quality for one-man, one-vote cases. That concept must
always be balanced against the possibility of minimization of the voting
strength of minority groups. In his opinion, the USDC had applied a per se
rule that since blacks were in the majority in the parish, an at large plan
could not possibly submerge their vote. This was contrary to, e. g.,

White v. Regester, 412 U, S. 755 (1973).




The maioritv believed that respondent had carried his burden
of establishing that the at large plan would cancel out the effect of the
black vote. The court stressed several tactors as settyng the boundaries
for the inquiry: a lack of access to the process of sfating candidates; the
tnresponsiveness of legislators to particularized minority interests; a
tenuous state policy underlying the desire for at large voting; the existence
of past discrimination that in general precludes effective participation.
The court then devoted most of its attention to the latter factor, stressing
the ways in which the effects of past discrimination carried over to the
present - e. g., the fact that blacks were a majority of the population but a
minority of the registered voters.

The court thought it unimportant that some blacks had been elected.
This did not necessarily suggest minority voting strength. It might well
réﬂect political motivations (? ? ?), such as electing token blacks to
forestall federal suits, etc, The court remanded to the USDC for recon-
sideration of the plan allowing at large voting,

3. THE DISSENTS (Coleman, Dyer, Morgan, Clark, Ingraham,

Roney). Judge Coleman's dissent was joined by Jﬁd,ge Ingraharn. Judge
Coleman )%ould not believe that the gap between black and white votér
registration was constitﬁtionally significant, given that blacks were a
majority of the 130pu1étion. He eamnhacizad that tha at laroa nlan had
resulted in the election of blacks, expl~din~ any natinn thot hianls vating

strength had been cancelled. He thought the majority's approach meant



5.

()

that at large voting in.any parish with a history of voter discrimination would
never be possible unless blacks were both a majoritly of the population and of
the registered voters. He failed to see how at large voting could hurt here,
since blacks would soon be a majority of the registered voters and those
elected would know they would have to be responsive to the whole parish, which
is nearly 60% black.

Judge Clark, joined by the other dissenters, thought the majority
had swept too broadly. He thought the standard should be whether an ethnic
group had demonstrated that they had less opportunity than other residents
to participate in the political processes and to elect legislators of their
choice. Under this standard, the USDC decision was not clearly erroneous.
Judge Clark speculated that the low black voter registration compared to
population might be a product of choice. He also emphasized that blacks had

been elected in the parish.

4, CONTENTIONS. (There is no response). The school board and

the police jury argue that at large, multimember districts are not per se
unconstitutional., But, they say, the CAb decision will invalidate all such
districts in Louisiana. (Query? The state traditionally has relied on a ward
system. Only recently has it moved to an at large approach, and then it has
run into U.S. AG resistance., There may not be many at large schemes in the
state). Petitioners also contend that almost none of the factors CA5 considered
relevant are present in the case. They also stress the ter}gion between the CA5S
gpinion and one-man, one-vote principles.

5. DISCUSSION. The CAb majority opinion wanders around and

doesn't leave one with a satisfactory sense of the governing principle,
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Memorandum in No. 73-861, East Carroll Parish School Board v. Marshall

Held for White v. Regester

This parish is in the northeastern corner of the state; its
largest town is Lake Providence.

Tnetire Whita'a maior concern seems to be the CA5 opinion,
wh probably
right about that, but L do not think 1T JusTlIles granting a case
that will be affirmed in any event. I see two possibilities:
either leaving the case alone and taking the next CA5 multimember-distr
case in which the result is questionable, or affirming this decision
in a brief (perhaps one¢ )raragraph) opinion that cites Chapman v.

Meier 6 thus making clear that this Court approves the result

because district courts should not impose multimember plans in
reapportionment cases, rather than because multimmmber districts
are inherently suspect as CA5 seems to think., The latter course

of action would probably satisfy Justice White's expressed concerns,
as it would imp proval of CA5's opinion. The Court then
could face the multimember issue in a case where it will make a
difference in the result, and perhaps advance the law. Taking this

raca will nnt advance the law, unless someone writes an unnecessarily

long opinion, but will surely be decided on Chapman
grounds in any event ot seem worth listening to an hour

of oral argument or forcing the parties to file briefs.

penny
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multimember districts would generally be unacceptable unless
single-member districts themselves infringed on constitu-
tional rights or unless the use of multimember districts
would afford a minority greater opportunity for political
participation. For reasons stated in the draft which circu-

lated in White v. Regester, especially the portion of the

draft dealing with E1 Paso County, T am in disagreement with
th~ r~ww+ nf Anneals, Of course, this is a »mv case except
for the tact tnat it is now a strong Fifth Circuit precedent.
It was this opinion on which the 1 ite v. Regester court later

relied. I shall vote to grant.



73-861 Footnotes

1/ After the appeal was taken to the Court of
Appeals, and upon the motion of respondent, the appellant
below, the District Court withdrew its order approving the
plan and substituted another one which did not provide for
at-large elections. The Court of Appeals panel vacated
that order on the ground that the District Court had not had

jurisdiction to enter it.

2/ Petitioner states that of the three seats on the
school board which were up for election in 1972, two were
won by Negroes. See Petition, at 11; id., at 77 (Clark, J.,
dissenting). Other details of these 1971 and 1972 elections

are not given.
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the judiciary. .

1o understand the amici's argument it is necessary to
sketch very briefly the ~hvonnlnov of the events in this case:

(1) First, in 1968, a white plaintiff went into kkeRE€x
the DC challenging the ward =yw system then in effect as xxmiakex
violative of one-person, one-vote. The DC ruled that the ward system
violated the l4th Amendment and ordered the Jury and Board to
submit a re-apportionment plan.

(2) Omne week after the white plaintiff filed suit, the
state changed its enabling legislation to permit at-large elections
for Jury and Board.

(3) The Jury adopted a plan providing for at-large elec-
tions, and asked the DC to incorporate it in its judgment, i.e.,
as the plan which the DC had ordered the Jury to come up with.

See # 1, supra. The DC did so, and extended the at-large plan
to the Board as well. The DC did this in December 1968.

(4) After the DC ruled, the state submitted the
enabling legislation, see # 2, supra, to the U.S. AG for § 5 review.
The U.S. AG interposed objections, thus blocking the enabling
legislation from taking effect. Moreover, in 1970 the U.S. AG
by letter informed the Jury that it could not conduct at-large
elections without violating federal Xa® law. Such elections were
held anyway.

(5) 1In 1971, the DC asked the Jury to submit new appor-
tionment plans following the new census. The Jury resubmitted
the at-large plan. At this point Marshall (respondent here) inter-
vened. He is black, and he challenged the at-large plan on
l4th and 15th Amendment, as well as § 5 grounds.

(6) The U.S. AG appears to have tried to get the DC



to consider the applicability of § 5. (See SG's amicus brief, at
9-10.) Whether kke that in fact was the imeExxk intention, the

DC in any mxeEk event felt that § 5 was inapplicable because

of Connor v. Jobwneon, 402 U.S. 690 -- any plan incorporated in

a decree issued by the Court would not have to be submitted to
the AG.

(7) The DC then incorporated the at-large plan in its
decree, in August 1971. This decree was appealed to CA5, and has
led, mwemkmaxty ultimately, to this case before the Court.

(8) While the appeal was pending with CA5, the U.S. AG
withdrew his objection to the state enabling legislation, =ith
the underdtantding that each Jury and School Board which chose to
re-apportion to an at-large plan would submit that plan to the
AG for § 5 approval. Apparently, the U.S. AG has objected to
some of the plans subsequently submitted, and has never withdrawn
his right to object to others as they are submitted. See SG's

amicus brief at 11.

On this 7 B A3 e sT 90y the 9 avoneg
last term's decision in Connor v. Waller, 421 U.S. 656 (1975)

curiam), requires that a NC, like the one in this case, s
s
PevdtglEll <t stav its proceedings while a political

like the Jury or Board runs any proposed plan by the AG
uant to § 5. Waller actually decided only that a DC should
reach constitutional challenges to state laws enacted but not
itted to the AG under § 5, on the theory that such laws were
"effective as laws'" until cleared by the AG. The foundation
of the SG's argument that a plan submitted to a DC during re-appor-
tionment litigation also must go before the AG before the DC can

order it implemented, is that a state or other governmental body






real goal--to keep DC's in Southern states from having the final
say on whether re-apportiomment plans submitted by suspect
governmental bodies are permissible.

The SG wauld have a system in which plans actually

formulated by the DC, or submitted by plaintiffs to the DC,

could be ordered into effect by the DC without any recourse

to § 5 procedures; but plans submitted to the same DC in the
same litigation by the defendant govermmental unit could not
be ordered into effect by that DC without zabesigg submission to
the § 5 procedures. There is only one purpose behind such a
plan -- to avoid the possibility of some racially prejudiced
southern DC sort of '"'rubber-stamping' some re-apportionment
plan submitted to it by a defendant governmmental unit. I am
not so maive as to think that such things don't occur, but I
think the SG's rather strained argument to avoid the possibility
of its occurrence is a »emepee ~ -~ For rnvea than tha dicegge,
I believe we, and the Department of Justice as well (!), must
place trust in the integrity of DC's all over the country not
to order implemented a re-apportionmment plan that carries dis-

criminatory potential. After all, the rule of Chapman v. Meier

exists to force the DC's to justify use of a plan that could
likely have a discriminatory potential, and appellate review exists
check DC abuses. There is no need to turn everything over to the
AG.

As # a final point: The SG's argument in this case--
that everything connected with re-apportionment should wind up
in the AG's hands if there's a govermmental unit behind the plan--

re-affirms my belief (and yours) that Justice Black was correct

in Allen. P NSectOCscielEin.__Uan = monlipam



As a final final point: Even if the Court should be
interested in the SG's argument in this case, this is not th-~
case in which to deal with it. The chronology is so confused
that we cannot really be sure, without a lot of m exactly
what the status was at crucial moments. Furthermore, there is

simply no need to reach the SG's point: CA 5 can simply be
o

affirmed on the basis of Chapman v. Meier, with no discussion of

the SG's argument, and the question will still be open for another

day and a better record.

Phil
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Justica Powell
Justice Rehnquist
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From: Mr. Justice White
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Recirculatad:

ist JRAFT
SUPBREME COURT OF THE UNITED STATES

Nc¢ 73-861

East Carroll Parish Schc__
Board and East Carroll | On Writ of Certiorari to the

Parish Police Jury, United States Court of
Petitioners, Appeals for the Fifth Cir-
v cuit.

Stewart Marshall.
[Mareh —, 1976]

Per Curiam,

The sole issue raised by this case is how compliance
with the one-man, one-vote principle should be achieved
in a parish (county) that is admittedly malapportioned.

Plaintiff Zimmer, a white resident of East Carroll
Parish, brought suit m 1988 alleging that population dis-
parities among the wards f the parish had uonconstitu-
tionally denied him the r._ht to cast an effective vote in
elections for members of the police jury ' and the school
board. See Awvery v. Midland County, 390 U. S. 474
(1968). After a hearing the District Court agreed that
the wards were unevenly apportioned and adopted a re-
apportionment plan suggested by the East Carroll police
jury calling for the at-large election of members of both
the police jury and the school board.? The 1969 and
1970 elections were held under this plan.

*In Louisiana, the police jury 15 the governing body of the parish.
Its authority includes construction and repair of roads, levying
taxes to defray parish expenses, providing for the public health,
and performing other duties related to public health and welfare.
La. Rev. Stat. § 33:1236 (1950).

2 Prior te 1968, Loulsiana law prohibited at-large elections of

[ Lumsire
y &2/,
} N
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The proceedings were renewed in 1971 after the Dis-
trict Court, apparently sua sponte, instructed the Hast
Carroll police jury and school board to file reapportion-
ment plans revised in accordance with the 1970 census.
In response, the jury and board resubmitted the at-large
plan. Respondent Marshall was permitted to intervene
on behalf of himself and all other black voters in Kast
Carroll. Following a hearing the District Court again
approved the multimember arrangement. The inter-
venor appealed,® contending that at-large elections would
tend to dilute the black vote in violation of the Four-
teenth and Fifteenth Amendments and the Voting Rights
Act of 1965.

Over a dissent, a panel of the Court of Appeals
affirmed,* but on rehearing en banc, the court reversed.”

members of police juries and school boards. In July 1968, the
Governor of Louisiana approved enabling legislation permitting the
at-large election of parish police juries and school boards. La. Acts
1968, No. 445, codified at La. Rev. Stat. §§ 33:1221, 22:1224 (1974);
La. Acts 1968, No. 561, codified at La. Rev Stat. §§ 17:71.1-17:71.6
(1974).

Both Acts were submitted to the United States Attorney General
pursuant to § 5 of the Voting Rights Act of 1965, as amended, 42
TU. 8. C. §1973¢, and hoth were rejected because of their diserim-
inatory effect on Negro voters. See letters, June 26, 1969, and Sep-
tember 10, 1969, from Jerris Leonard, Assistant Attorney General,
Civil Rights Division, to Jack P. F. Gremillion, Attorney General
of Louisiana. Indeed, Eust Carrol Parish was cited as exemplify-
ing the dilution m black ballot strength that at-large voting may
cause. Id., September 10. 1969.

3 The original plaintiff, Zimmer, was allowed to withdraw from:
the case.

4 Zimmer v. McKeithen, 467 F. 2d 1381 (CA35 1972)

During pendency of the appeal in the court below, the District
Court purported to withdraw its order approving the at-large plan
and to substitute in its stead a complex redistricting plan submitted.
by intervenor Marshall. The Court of Appeals vacated the order

| Footnote 5 1 on p 3]
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It found :arly erroneous the District Court’s ruling
that at-lar.. elections would not diminish the black vot-
ing strength of East Carroll Parish. Relying upon White
v. Regester, 412 U, S. 755 (1973), it seemingly held that
multimember districts were unconstitutional, unless their
use would afford a minority greater opportunity for polit-
ical partic ation, or unless the use of single-member
districts would infringe protected rights.

We granted East Carroll School Board’s petition for
a writ of certiorari, 422 U. S. 1055 (1975), and now affirm
the judgment below, but without approval of the consti-
tutional vi /s expressed by the Court of Appeals.® See

on the ground that when the appeal was filed, the District Court
lost jurisdiction over the case. Id., at 1382.

5 Zvmmer v. McKeithen, 485 F. 2d 1297 (CA5 1973) (en banc).

6 The Government has filed a brief amicus, in which it argues that
the preclearance procedures of §5 of the Voting Rights Act of
1965, as amended, 42 U. S. C. § 1973¢, must be complied with prior
to adoption by a federal district court of a reapportionment plan
submitted to it on behalf of a local legislative body that is covered
by the Act. ‘'his issue was not raised by the petitioner, nor did
respondent ¢ s-petition. In any event, we agree with the Court
of Appeals, Zimmer v. McKeithen, 467 F. 2d 1381, 1383 (CA5 1972);
Zimmer v. McKeithen, 485 F. 2d 1297, 1302 n. 9 (CA5 1973) (en
banc), that court-ordered plans resulting from equitable jurisdiction
over adversary proceedings are not controlled by § 5. Had the East
Carroll police jury reapportioned itself on its own authority, clear-
ance under § 5 of the Voting Rights Act, as amended 42 U. 8. C.
§ 1973¢, would clearly have been required. Connor v. Waller, 421
U. 8. 656 (1975). However, in submitting the plan to the District
Court, the jury did not purport to reapportion itself in accordance
with the 1968 enabling legislation, see n. 2, supra, and statutes cited
therein, whicl ermitted police juries and school boards to adopt at-
large electior.. App., at 56. Moreover, since the Louisiana en-
abling legislation was opposed by the Attorney General of the
United States under § 5 of the Voting Rights Act, the jury did not
have the authority to reapportion itself. See n. 2, supra; Tr. of Oral
Arg. 13-14, 31-32, 43—14. Since the reapportionment scheme was
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Ashwander v. TVA, 297 U. S. 288, 346-347 (1936)
(Brandeis, J., concurring).

The District Court, in adopting the multimember, at-
large reapportionment plan, was silent as to the relative
merits of a single-member arrangement. And the Court
of Appeals, inexplicably in our view, declined to consider
whether the District Court erred under Connor v. John-
son, 402 U. S. 690 (1971), in endorsing a multimember
plan, resting its decision ini :ad upon constitutional
grounds. We have frequently reaffirmed the rule that
when United States district courts are put to the task
of fashioning reapportionment plans to supplant con-
cedely invalid state legislation, single-member districts
are to be preferred absent unusual circumstances. Chap-
man v. Meier, 420 U. S. 1, 17-19 (1975); Mahan v.
Howell, 410 U. S. 351, 333 (1973); Connor v. Williams,
404 U. S. 549, 551 (1972); Connor v. Johnson, supra, at
692. As the en bance opinion of the Court of Appeals
amply demonstrates, no special circumstances here dic-
tate the use of multimember districts. Thus, we hold
that in shaping remedial relief the District Court abused
its discretion in not initially ordering a single-member
reapportionment plan.

On this basis, the judgment is

Affirmed.

submitted and adopted pursuant to court order, the preclearance
procedures of §5 do not apply. Connor v. Johnson, 402 U. S. 690,
691 (1971).
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Dear Byron:
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Sincerely,
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Mr. Justice White
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Mr. Justice White
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73-861 - East Carroll Parish School v. Marshall

Dear Byron,
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3
' t
"
Mr. Justice White
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T. M.
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cc: The Conference
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