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in petr's decision not to renew resp's contract. CA 6 in a
brief PC found the decision supported by substantial evidence,
and affirmed all but the award of attérney's fees, which it
vacated under Alyeska.

2. FACTS: Resp started teaching business in high school
i 1966, at age 24, later acquiring an MA. His »~r—-tannred
contract was renewed each year up through 70-71. By petr's
April 1971 decision, r~-m w2e nnt raneawed for 71—72;l he sued
in July 1971 (naming the Board:; its members, officially and
individually; and likewise the superintendent). Resp claimed
lst Amendment; petr claimed the non-renewal was based on "im-
maturity" and lack of "tact." Tk~ ™" ~=nwvaeccad the facts in
full detail, finding:

(a) Resp had a very good record as teacher and as contributor
to the school's extra-curricular activities, etc; he had in 196%9-
70 been president of teacher's association (Assn), which came to
be the collectiYe agent for various teacher vs. board problems.

S VR

The Assn hagglégi;iéh school officials over procedural aspects
of bargaining, culminating in a strike threat, in Feb. 1970.
Out of this arose the "Hinkle" incident: Hinkle, a fellow

teacher, slapped resp during a heated argument (having to do

1/A renewal in the spring of 1971 for the year 71-72 would have
automatically given resp tenure under state law; resp makes no
claim that the discharge was tied to this fact.
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with some de_ision resp made as leader of the Assn); resp refused
to accept the apology, wanting to take his case beyond the
principal to the superintendent and ﬁhe Board; the next school
day, both were "suspended", i.e., sent home to cool off; and the
teachers then walked out. The suspensions were lifted, and the
incident apparently became a catalyst to break the negotiating
impasse - the Board and the Assn reached an agreement.

(b) Five other incidents occurred between Feb. 1970 and
April 1971, as labeled and found by the DC: (1) "direct dealing" -
at one point resp arranged a negotiating meetiné between the
Assn "team" and the Board, but in fact most of the Assn members
showed up, upsetting the Board, especially one who was an AFL-
CIO member in his occupation; (2) "spaghetti" - resp hassled the
school cafeteria help over the paucity of his portion, calling
them "stupid"; resp subsequently apologized, publicly, when they
complained to the principal; (3) "sons of bitches" - after
bringing 4 boys to the asst principal for discipline, resp refer-
red to them as éuch (4) "gesture" - resp, as lunchtime superviscr,
was hustling students out of the cafeteria to clear it for the
next period; an argument ensued with some girls over their
deliberate "slowdown," culminating in a 2-fingered gesture by
resp (student translation: "bullshit"), to which the girls
responded w :h the well-known middle finger. Resp later apologi:zed

during a meeting with the asst principal and the girls. (5) "radio" -
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in Feb. 1971, the principal circulated a "mild" 1 and 1/2 page
memo on teacher dress and appearance; resp called it to the
attention of a youth-oriented radio sfation in Cincinnati, which
repeated the memo's substance over the air with "comment that
might be expected" from such a station {(the DC does not elaborate).
The memo was prompted by the principal's concern for public sup-

2/
port for the bond issues; the principal, guessing it was resp,
called him on the carpet; resp apologized, agreeing that it would
have been better to criticize the memo internally first.

(c) The Superintendent made his usual yearl? evaluations and
recommendations to the Board in March 1971, according to which
petr and several others were not renewed. Two weeks after resp
was notified, and after he requested a statement of reasons, the
superintendent sent a written statement citing a "lack of tact"
and giving as examples the "radio" incident and the "gesture"
incident.g/

(d) The fact that several other Assn-active teachers, one
of whom was likewise non-tenured, were contract renewed,
indicated that r--—-'~ *~~n ~~+ivitdiac were not related to the

4/

non—-renewal.

2/The DC specifically found that the relationship between public
support for bonds and teachers' dress was established by the record.
3/The DC noted that under Ohio law a non-tenured teacher may be
denied re-employment for no reason at all. Petn lla.

4/The DC noted that while the Assn had gone on strike over resp's
"snaenension” in 1970, there was no similar reaction to his non-
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(e) Resp had since taught elsewhere for 3 years, at a
slightly lower salary, the differential being some $5,000.

(f) Under Ohio law, the "State"‘does not include political
subdivisions; the Board is a "political subdivision" and as such
is "capable of suing and being sued." Ohio Code, petn 20a-21la.
The Board members =re "atate officers.," There was no malice,
this being a case of "some permissible and some not permissible"

"moving causes."

The DC, citing other lower courts, reasoned that if "a non-
permissible reason . . . played a substantial pgrt in the decision
not to renew - even in the face of other permissible grounds -
the decision may not stand.” That such was involved here was
clear from the superintendent's letter to resp, with one of the
2 examples of lack of "tact" being the "clearly protected" call
to the radio station. The Board members, as "individuals", were
dismissed, as was the superintendent. As to the claim that the

noet

Board, gua Board, wasAsuable under § 1983, City of Kenosha v.

Bruno, 412 U.S. 507 (1973), that need not be addressed because

the case comes properly within 28 U.S.C. § 1331. There are no

11th Amendment problems since the state statute supplies the
necessary "waiver." Judgment for reinstatement, damages, and
attorney's fees was entered against the "Mt. Healthy School Board of

Education" and in favor of the named defendants/Board members.
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CcA 6, affirming all but the attorney's fees, stated simply
that substantial evidence supported the finding that petr's
non-renewal action "was motivated at ieast in part" by resp's
"action in informing a local radio station of an 'appropriate
dress code' suggested for teachers”, and the DC did not err in
concluding that the refusal was "based on a constitutionally
impermissible reason."

3. CONTENTIONS: (a) Petr: the DC had no jurisdiction over

the "Board": (i) the Board is not a person under § 1983 (citing

numerous CA & DC decisions so holding under Monroe v. Pape) (ii)
wgéléchaimed $50,000 punitive damages, reinstatement (with back
pay), and attorney's fees, the first and the third were disal-
lowed, and the value of reinstatement at the time suit was filed
could not have exceeded $10,000 since by then resp had already
secured another job - the most he could properly claim was the
differential. Thus § 1331 jurisdiction was lacking. Resp:
there is no need to argue the § 1983 point, since his well-
pleaded complainf clearly claimed in excess of $10,000.

(b} Petr: The Board is immune from money damages under the
1l1th Amendment. Resp: the Board is a local political subdivision,
with much autonomy vis-a-vis the State; the majority of school

district fur s derive from local property taxes, so there is no

Edelman v. Jordan problem.
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to i - e iima Al mmt A 11nmAAarv Fhae 1A+R Ammhﬁmpnt, together with

§ 1331, then the rulings as to "person" 1in § Lyss in Monroe and

(Y fo GO U PV T, |

City of Kenosha are

Here, the lower cts simply held the Board suable as such,
so the use of the "official capacity” fiction for reaching the
same result against its members is arguably not presented,
although to me the 2 would seem almost inseparable. I note that

the same question is presented in 3d. of Junior College Dist. v.

Hostrop, striken from Mar. 19 Conf., No. 75-1035, although
perhaps not as clearly. Caveat: While petr in ﬂis argumer
headings does state that the DC "uoes not have jurisdiction of
this matter", its § 1331 argument is only that the jurisdictional
3/
amount was not satisfied, and not that § 1331 cannot be used
because there can be no implied cause of action under the 1l4th
Amendment against the Board. I would think petr has preserved
all aspects of § 1983 and § 1331 jurisdiction, though not
articulated.

Merits. The case is perhaps independently certworthy on

the question of the proper standa_d. Pickering v. Bd. of Educ.,

391 U.S. 563 (1968), does not spe~ifically address the question.

CA 6's affirming language - "motivated at least in part" - is

5/This claim seems specious, and in any case is not certworthy.
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troubling, and as such creates a conflict with the "substantial
part" test; the pl~*h~»> AF n~aeea in this area makes the guestion
a significar* one.

Resp appears correct on the 1lth Amendment question.

There _3 a response.

4/7/76 Mason Opins in petn.
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BENCH MEMO

TO: Mr. Justice Powell DATE: October 28, 1976

FROM: Tyler Baker

No. 75-12783 Mt. Healthy School District Board of Education
v. Doyle



1) Amount in Controversy for Jurisdiction Under §1331:

In Horton v. Liberty Mutual Insurance Company, 367 U.S. 348 XX%9R

(1961), the Court reaffirmed what is the traditional test for
amount in controversy:
The EKE general federal rule has long been to decide

what the amount in controversy is from the complaint

itself, unless it appears or is in some way shown that

the amount stated in the complaint is not claimed XEKX

"in good faith.'" 1In deciding this question of good faith

we have said that it ''must appear to a legal certainty that

the claim is really for less than the jurisdictional amount

to justify dismissal." 1Id. at 353.
Applying the Horton test to resp's complaint, it seems rather clear
that he would survive a pre-trial motion to dismiss, and that is the
relevant standard.

would have been

Resp's salarjjhad he been awarded a new contract, was more than
$10,000. Resp points to the general rule that the salary of a job
is the normally accepted HK&HK amount in controversy in actions
challenging the loss of the job. 1In this case, resp had secured a
new job before filing this action, and he falls back to a secondary
position. The new job, which was on a year-to-year contract, paid
approximately $2000 less than the job E¥XX¥ resp would have had if
he had been rehired. By the end of the third year, the difference
in pay X¥XXd totalled $5,158. Obviously, the amount in controversy

eve nteally

would be megﬂif BXXEX resp continued in the lower paying job, as he
apparently has. At the time of the complaint, there was also the
realfX possibility that resp would be thrown out of work altogether,
in which case the amount in controversy would be met much more quickly,

The only real question is whether resp should be allowed to
cumulate his loss, and I think that he obviously should be so allowed.

If he had been rehired, he would have had the Ohio =quivalent of

tenure in the school district. 1In an action for not being rehired,



the benefits that the resp would have had if he had been rehired
seem entirely appropriate for meetingXK the amount in controversy
requirement. The Court evidenced no concern with the cumulation

of loss in Weirbharger v. Wiesenfeld, 420 U.S. 636, 642 n.10 (1975),

where the amount in controversy could only be met if the loss of

social security benefits could be cumulated for more than three

years. That case also involved the possibility of interim changes

in status that might have resultéd in the amount in coatroversy falling
below $10,000.

RX Petrs argue that resp should not be able to cumulate benefits
because he was not entitled to be rehired. But, they do not dispute
K that resp would have been tenured had he been rehired, so their
argument is very weak.

There is another basis for finding the requisite amount in
controversy. Resn's comnlaint reauested $50.000 1in damages. I am
not sure that this was denominated as punitive damages or that this
would make a difference. Petrs apparently view it as a claim for
punitive damages , at least in part, because they address an argument
to that issue. They acknowledge that punitive damages can be used

to XEX meet the amount in controversy. Bell v, Preferred Life Assurance

Society, 320 U.S. 238 (1943). They argue that punitive damages should
not be counted if they are not EXX¥ claimed in good faith or if they

are claimed merely to establish jurisdiction. They do not claim, however
that resp did not claim the punitive damages in good faith. Needless

to say, the fact that the D.C. did not award any punitive damages is

not determinative. Thus, punitive damages could provide another basis

for supporting the finding of amount in controversy.






An important and complex question is the nnwer of Congress to
limit the scope of remedies available for constitutional violations.
The note writer here refers to the cases involving judicial deference
to Congress when Congress 1is enacting remedies to enforce such
rights. He concludes that Congress could, by virtue of its balancing
of various considerations, ¥¥X preclude a direct cause of action
for EXXKEXHX constitutional violations

I agree with some of the policy BX considerations that the note
writer uses in this context. He argues that the Court, in general,
should put the burden of inertia on the non-protection of constitutional
rights, so that a XKXEXK¥ remedy should be provided subject to

Congress' decision that it is inappropriate.

WiV Ml m  mtrnm = mm Flannm Ta rrtharhAawr CAamorace hae AAana anvthino +n

A rine A hAne A siatate 4 assat—m e e - — . —— R e - - N

violence by makinz members of the communities in which such EXAEXXXX
violence occurred liable for it. The defeat of this amendment was,
of course, the primary reason for the decision in Monroe. There were
a number of objections to the Sherman Amendment: counstitutionality,
fiscal harm to municipalities, but also danger of XKX making
municipalities liable for acts of private persons over whom they have
no effective control. There is a difference between the liability
contemplated by the Sherman Amendment and the liability that would

result from an expansion of Bivens. Bivens would only allow recovery

where X¥X there was state action within the 14th Amendment; whereas,

the Sherman AmendmentH covered a broad spectrum of private violance.

¢/



The likely interpretation of an expanded Bivens right would be to
require an abuse of some magnitude of governmental power.

The note writer argues that the Court should not give any
deference to the Congress of 1871. The present situation is obviously
different and different factors must be weighéd. The problem with
this argument is that it takes no account of the deference that XX is
die to the present day Coagress, which is perfectly capable of
weighing KX these factors. I suppose that the answer to this response
is the balance of inertia argument, supra.

The note writer also relies, in a rather ®X murky way, on the
fact that §1983 has only recently re-emerged into the light of day.
The point here, I XKKXK think, is that a number of courts have used
§1331 and the REHEEX Constitution without much thought about it.

TFH*= f~ *%~ ~wnn thot mnok nannavne me, Before the Court makes ay
pronouncements about direct actions under the 1l4th Amendment, I would
like to see it make a careful study of the cases in the past that
would not be possible under a narrow view of Bivens and the “no person'
interpretation of §1983., I simply have not had time to make such

a careful study for this case.

If an expansion of Bivens were accepted, the Court would have to
consider a range of questions .~~~cerning immunity. These issues are
canvassed in the note.

The biggest problem with the note writer's argument is the

line of cases since Monroe v. Pape. The Court has viewed the legisla-

tive history less broadly XKHK than the note writer and has
coacluded (apparently) that there was an explicit coagressional
intention to immunize municipalities.XX This approach is most

evident in Moor v. County of Alameda, 411 U.S. 693 (1973), and

Aldinger v, Howard, 44 U.S.L.W. 4988 (1976). 1In Moor one of the

—

REALBAX 5



reasons for X¥X rejecting the argument that §1988 incorporated the
state law on vicarious XX&NXX liability of counties was that such

a result would be XKX inconsistent with the Court's decision in
Monroe. Again looking to the legislative history, the Court stressed
the concern about the constitutionality of imposingXX 1liability on
municipalities and found a congressional intent to exclude all
municipalities. A similar reasoning went into the #HX Aldinger
decision. The Court concluded that Congress had directly or

KEE by implication negated the existence of jurisdiction over
municipalities. The best hope KX/EﬁZ note ¥A¥ writer's position

is XKAX the fact that the Court remanded in City of Kenosha for

EBXEXABAKIRN consideration of the amount in controversy question.
The implication of that actionX is that an action is possible under
§1331. But, on balance, *r~ AivantinnK Af tho raceec iec acainst

tha axnansinn nf Rivens. Even now, the result suggested by the
note writer coura pe reached, but it would require a new look at

the legislative history of §1983. (Judge Renfrew in Dahl v. City of

Palo Alto, 372 F.Supp. 647 (N.D. Cal. 1974), allowed an action based
on the 1l4th Amendment and §1331. He relied on part of the legislative
history showing that there was some concern about actions being brought
where there was only a small amount in controversy. This approach
doss, however, fly in the face of the legislative history showing

concern about constitutionality and fiscal danger to the municipalities.)



3) 1Is the Board a Person Under §1983:

Given what I perceive as a sStrong case 1ur JuLisurCliyu: o=
§1331, I think that it is unlikely that the Court will reac.. c....
issue here. (As you know, there are several good cases waiting in
the ¥¥ wings to raise this question.) From the rather hurried research

that I have been able to do on this question, I think that the two

approaches that might be adopted are represented in Muzquiz v, City

of San Antonio, 520 F.2d 993, 1004-05 (C.A.5 1975), rev'd, 528 F.2d

%8 499 (1976)(en banc). The issue in Mw=quiz was whether a Firemen's
and Policemen's Pension Fund could be sued under §1983. Judge Tuttle,
writing for the panel KAXEXI¥ majority, concluded that it could. He
held that the question was whether the fund has '"such duties, powers,
and purposes as would make it of 'the nature of a municipality'."

520 F.2d at 997. 1In making that determination, he asked whether it
was ''responsible for any broad governmental function'" and indicated
that factors which are relevant are '" geographical area and boundaries,
public elections, public officials, taxing power and a general public
purpose or benefit.'" 1Id. at 998. Under this test, I =n~wld hawa +g
sav that the Schonl Ronard in the instant case pnrobablv aqualifies.

In the en banc reversal, C.A.5 decided that Judge Tuttle's X&KHUNXX
X¥X¥¥ formulation was too narrow and adopted the dissenting position
of Judge Godbold. He *»~'d that, "Entities that do not possess broad
governmental powers and functions can, and frequently do, fall within

the Monroe-Kenosha exemption.'" T7d. at 1005. Judge Godbold argued that:

The inquiry in such a case becomes whether the public body 1is
so connected--administratively, functionally, XiI¥ fiscally,
and in other ways--to a state, city or county that it is not
suable under §1983, not because of its characteristics as an
independent entity but because it < = ~FFant an nwwm gp
agency of the state, city, or cour._,. e e —eee

5L



There is really not much of an argument for holding that

school boards, ¥XXK with the duties and powers that they typically

have, do not fall within the rationale of Monroe v. Pape. Pension

funds may be somewhat harder, but that is another issue. Resp does

not even argue the X¥8X §1983-person issue.






Resp answers the petrs' argument that the state would have to
pay any judgment. Resp argues that state law would allow the issuance
of bonds to pay the judgment and also that the general levying authority
of the board is sufficiently broad to allow for the payment of such
a judgment as was entered here. Even if there were no way that
a judgment could be satisfied under existing powers, the conclusion
does not follow that the state treasury woald be required to pas.

Petr bases a HX large part of XKX¥XX their arguments on the
immunity under state law of school boards from tort actions. The
Ohio courts have held that school boards can be sued in matters
relating to their specific power to contract. Resp argues that the
Ohio courts might decide that this case, which does ''relate'" to those
powers of contracting, could be brought under that heading. More
fundamentally, resp argues that the issue here is federal immunity,
and that the particular immunity doctrines established by state law
do not govern. One looks to the state law to determine the kind of
entity one is dealing with, and, beyond that, one applies federal
standards. This seems correct to me, and a school board like this one

seems like the other '"'lesser governmental units" to wt’

AxXEHHMN Amendment has been held to be inapplicable.

1O



5) The Standard for the 1lst EXi¥ Amendment Analysis:

There is not a great deal that I can add to your :cision here.
I think that the previous cases leave a fair amount of room for
H¥ maneuver. Pickering was a case in which the teacher was dismissed
for the <ole reason of writing the letter to the newsp jer. I think
that one can quite legitimately take the balancing con .derations from
Pickering and apply them to this¥ kind of case, but tk REX situations
can be distinguished. Perry involved a similar settin , but it does
not help at all with the problem of an impermissible r ison mixed in
with obviously permissible reasons, because that case is EHEXEXKKX
sent back to the lower court for the development of tt ;e facts.

Were the decision mine, I think that I would go w :h the
"'substantidl part'" standard used by the D.C. I think at that standard
is sufficiently high to avoid problems of "faked" XX 1 : Amendment
exercise. Your concern about the poor dupes who say t : wrong thing
and the smart folks who know better than to say why tt r did what they
did is certainly understandable, but that problem is g :sent in a
number of situations. This result would vindicate the .st Amendment
values without giving incompetent teachers a free ride. Although the
resp certainly had e~m~ ¥¥Y flawg  the record indicates that he was a
good and energetic teacher with a number of positive attributes. The
letter from the Superintendent listed only two XK¥ENX reasons, one of
them impermissible, and the letter was written after comsultation
with the Board, making it a fairly accurate indicator BX of the real
reason. The D.C., after hearing all of the evidence, found that the
IXRX® impermissible reason was a substantial part of the decision. 1
would say that his decision should stand. If C.A.6 intended to state
a separate standa:zd in its casual order, that standard would lend itself
too much to the abuses that concern you. XXXXKH Finally, XXX I find

the balancing of the various interests identified in Pickering to favor



resp more than the balancing favored the teacher in Pickering.

See Resp Br. at 29-33.

1M
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75-1278—0OPINION
2 MT. HEALTHY CITY BOARD OF ED. ». DOYLE

The leading case on this point is St. Paul Indemnity Co.

v. Red Cab Co., 303 U. S. 283 (1938), which stated this test:

¢ . . The sum claimed by the plaintiff controls if the

claim is apparently made in good faith. It must appear

to a legal certainty that the claim is really for less than

the jurisdictional amount to justify dismissal. The in«

ability of plantiff to recover an amount adequate to give

the Court jurisdiction does not show his bad faith or
oust the jurisdiction.” [Id., at 288-289.

We have cited this rule with approval as recently as
Weinberger v. Wiesenfeld, 420 U. S. 636, 642 n. 10 (1975),
and think it requires disposition of the jurisdictional ques-
tion tendered by the petition in favor of the respondent.
At the time Doyle brought this action for reinstatement and
$50,000 damages, he had already accepted a job in a different
school system paying approximately $2,000 per year less
than he would have earned with Mt. Healthy Board had
he been rehired. The District Court in fact awarded Doyle
compensatory damages in the amount of $5,158 by reason
of income already lost at the time it ordered his reinstate-
ment. Even if the District Court had chosen to award
only compensatory damages and not reinstatement, it is far
only compensatory damages and not reinstatement, it was far
from a “legal certainty’” at the time of suit that Doyle
would not have been entitled to more than $10.000.

11

The Board has filed a document entitled “Supplemental
Authorities” in which it raises quite a different “jurisdic-
tional” issue than that presented in its petition for certiorari
and disposed of in the preceding section of this opinion.
Relying on the District Court opinion in Weathers v. West
Yuma County School District, 387 ¥. Supp. 552, 556 (1974),
the Board contends that even though Doyle may have met
the jurisdictional amount requirement of § 1331, it may not
he subjected to lability in this case because Doyle’s only
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substantive constitutional claim arises under 42 U. S. C.
§ 1983. Because it is not a “person” for purposes of § 1983,
the Board reasons, liability may no more be imposed on it
where federal jurisdiction is grounded on 28 U. 8. C. § 1331
than where such jurisdiction is grounded on 28 U. 8. C. § 1343.

The District Court avoided this issue by reciting that it
had not “stated any conclusion on the possible Monroe-
Kenosha problem in this case since it seems that the case
is properly here as a § 1331 as well as a § 1983 one.” App.
to Pet., at 15a. This reference to our decisions in Monroe v.
Pape, 365 U. S. 167 (1961), and City of Kenosha v. Bruno,
412 U. S. 507 (1973), where it was held that a municipal
corporation is not a suable “person” under § 1983, raises
the question whether petitioner Board in this case is suffi-
ciently like the municipal corporations in those cases so
that it, too, is excluded from § 1983 liability.

The quoted statement of the District Court makes clear
its view that if the jurisdictional basis for the action 1is
§ 1331, the limitations contained in 42 U. S. C. § 1983 do not
apply. The Board argues, on the contrary, that since Con-
gress in § 1983 has expressly created a remedy relating to
violations of constitutional rights under color of state law,
one who seeks to recover for such violations is bound by the
limitations contained in § 1983 whatever jurisdictional sec-
tion he invokes.

The question of whether the Board’s arguments should
prevail, or whether as respondent urged in oral argument,
we should, by analogy to our decision in Bivens v. Six Un-
known Named Agents of the Federal Bureau of Narcotics,
403 U. S. 388 (1971). imply a cause of action directly
from the Fourteenth Amendment which would not be sub-
ject to the limitations contained in § 1983, is one which
has never been decided by this Court. Counsel for respond-
ent at oral argument suggested that it is an extremely
important question and one which should not be decided
on this record. We agree with respondent.
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4 MT. HEALTHY CITY BOARD OF ED. v. DOYLE

The Board has raised this question for the first time in
a document filed after its reply brief in this Court. Were it
in truth a contention that the District Court lacked jur-
isdiction, we would be obliged to consider it, even as we
are obliged to inquire sua sponte whenever a doubt arises
as to the existence of federal jurisdiction. Liberty Mutual
Insurance Co. v. Wetzel, 424 U. S. 737, 740 (1976); Louis-
ville & Nashville Railroad Co. v. Mottley, 211 U. S. 149,
152 (1908). And if this were a § 1983 action, brought under
the special jurisdictional provision of 28 U. 8. C. §1343
which requires no amount in controversy, it would be appro-
priate for this Court to inquire, for jurisdictional purposes,
whether a statutory action had in fact been alleged. City of
Kenosha v. Bruno, supra. However, where an action is brought
under § 1331, the catch-all federal question provision requir-
ing $10,000 in controversy, jurisdiction is sufficiently estab-
lished by allegation of a claim under the Constitution or
federal statutes, unless it “clearly appears to be immaterial
and made solely for the purpose of obtaining jurisdic-
tion . . . .” Bell v. Hood, 327 U. S. 678, 682 (1946);
Montana-Dakota Utilities v. Public Service Co., 341 U. S.
246, 249 (1951).

Here respondent alleged that the Board had violated his
rights under the First and Fourteenth Amendments and
claimed the jurisdictionally necessary amount of damages.
The claim that the Board is a “person” under § 1983, even
assuming the correctness of the Board's argument that the
§1331 action is limited by the restrictions of §1983, is
not so patently without merit as to fail the test of Bell
v. Hood, supra. Therefore the question as to whether the
respondent stated a claim for relief under §1331 is not of
the jurisdictional sort which the Court raises on its own
motion. Because it has not been preserved on appeal, the
related questions of whether a school district is a person
for purposes of § 1983 is likewise not before us. ‘We leave
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those questions for another day, and assume, without decid-

ing, that the respondent could sue under {1331 without

regard to the limitations imposed by 42 U. S (. §1983,
T11

The District Court found 1t unnecessary to decide whether
the Board was entitled to immunity from suit in the federal
courts under the Eleventh Amendment, because it decided
that any such immunity had been waived by Ohio statute
and decisional law. In view of the treatment of waiver
by a State of its Eleventh Amendment immunity from
suit in Ford Motor Co. v. Department of Treasury, 323 U. 8.
459, 464-466, we are less sure than was the District Court
that Ohio had consented to suit against entities such as
the Board in the federal courts. We prefer to address instead
the q stion of whether such an entity had any Eleventh
Amendment immunity in the first place, since if we conclude
that it had none it will be unnecessary to reach the ques-
tion of waiver.

The bar of the Eleventh Amendment to suit in federai
courts extends to states and state officials in appropriate
circumstances, Edelman v. Jordan, 415 U. 8. 651 (1974);
Ford Motor Co. v. Department of Treasury, supra, but does
not extend to counties and similar municipal corporations.
See County of Lincoln v. Luning, 133 U. S. 529, 530 (1890} ;
Moor v. County of Alameda, 411 U. S, 693, 717--721 (1973).
The issue here thus turns on whether the Mt. Healthy
“‘Board of Education is to be treated as an arm of the State
partaking of the State’s Eleventh Amendment immunity, or
is instead to be treated as a municipal corporation or other
-political subdivision to which the Eleventh Amendment does
not extend. The answer depends at least in part upon
the nature of the entity created by state law. Under Ohio
Jaw the “state”’ does not include “political subdivisions,” and
“political subdivisions” do meclude local school districts,
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Ohio Rev. Code §2743.01. Petitioner is but one of many
local school boards within the State of Ohio. It is subject
to some guidance from the State Board of Education, Ohio
Rev. Code §3301.07, and receives a significant amount of
mnoney from the State. Ohio Rev. Code §3317. But local
school boards have extensive powers to issue bonds, Ohio
Rev. Code §133.27, and to levy taxes within certain re-
strictions of state law. Ohio Rev. Code §§5705.02, 5705.03,
5705.192, 5705.194. On balance, the record before us indi-
cates that a local school board such as petitioner is more like
a county or city than it is like an arm of the State. We
therefore hold that it was not entitled to assert any Eleventh
Amendment immunity from suit in the federal courts.

v

Having concluded that respondent’s complaint sufficiently
pleaded jurisdiction under 28 U. S. C. § 1331, that the Board
has failed to preserve the issue whether that complaint stated
a claim upon which relief could be granted against the
Board. and that the Board is not immune from suit under
the Eleventh Amendment, we now proceed to consider the
merits of respondent’s claiin under the First and F ourteenth
Amendments.

Doyle was first employed by the Board in 1966. He
worked under one-year contracts for the first three years.
and under a two-year contract from 1969 to 1971. 1In 1969
he was elected president of the Teachers’ Association, in
which position he worked to expand the subjects of direct
negotiation between the Association and the Board of Edu-
ecation. During Doyle’s one-year term as president of the
Association, and during the succeeding year when he served
on its executive cominittee, there was apparently some ten-
sion in relations between the Board and the Association.

Beginning early in 1970. Doyle was involved in several
incidents not directly connected with his role in the Teachs
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ers’ Association. In one instance, he engaged in an argument
with another teacher which culminated in the other teacher’s
slapping him. Doyle subsequently refused to accept an
apology and insisted upon some punishment for the other
teacher. His persistence in the matter resulted in the sus-
pension of both teachers for one day, which was followed
by a walkout by a number of other teachers, which in turn
resulted in the lifting of the suspensions.

On other occasions, Doyle got into an argument with
emplo es of the school cafeteria over the amount of spaghetti
which 1ad been served him; referred to students, in con-
nection with a disciplinary complaint, as “sons of bitches”;
and made an obscene gesture to two girls in connection with
their failure to obey commands made in his capacity as
cafeteria supervisor. Chronologically the last in the series
of incidents which respondent was involved in during his
employment by the Board was a telephone call by him
to a local radio station. It was the Board’s consideration
of this incident which the court below found to be a violation
of the First and Fourteenth Amendments.

In February of 1971 the principal circulated to various
teachers a memorandum relating to teacher dress and appear-
ance, which was apparently prompted by the view of some
in the administration that there was a relationship between
teacher appearance and public support for bond issues.
Doyle's response to the receipt of the memorandum—on a
subject which he apparently understood was to be settled
by joint teacher-administration action—was to convey the
substance of the memorandum to a dise jockey at WSAI
a Cincinnati radio station, who promptly announced the
adoption of the dress code as a news item. Doyle subse-
quently apologized to the principal, conceding that he should
have made some prior communication of his criticism to
the school administration.

Approximately one month later the superintendent nade
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his customary annual recommendations to the Board as to
the rehiring of nontenured teachers. He recommended that
Doyle not be rehired. The same recommendation was made
with respect to nine other teachers in the district, and iu
all instances, including Doyle’s, the recommendation was
adopted by the Board. Shortly after being notified of
this decision, respondent requested a statement of reasons
for the Board’s actions. He received a statement citing
“g notable lack of tact in handling professional matters
which leaves much doubt as to your sincerity in establishing
good school relationships.” That general statement was fol-
lowed by references to the radio station incident and to the
obscene gesture incident.*

The District Court found that all of these incidents had
in fact occurred. It concluded that respondent Doyle’s tele-
phone call to the radio station was *‘clearly protected by the
First Amendment,” and that because it had played a ‘“sub-
stantial part” in the decision of the Board not to renew
Doyle’s employment, he was entitled to reinstatement with
backpay. App. to pet., at 12a~13a. The District Court did
not expressly state what test it was applying in determining
that the incident in question involved conduct protected
by the First Amendment, but simply held that the commu-

* ] You have shown a notable lack of tact in handling professional
matters which leaves much doubt as to vour sincerity in establishing good
school relationships.

“A. You assumed the responsibility to noufy W. 8. A. 1. Radio Station
in regards to the suggestion of the Buard of Education that teachers
establish an appropriate dress code for professional people. This raised
much concern not only withm this commumnity. but also in neighboring

communities.
“B You used obscene gestures to correet students in a situation in the
cafeteria causing considerable concern among those students present.
Sincerely vours,
Rex Ralph
Superinfenden(:"
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nication to the radio station was such conduct. The Court
of Appeals affirmed in a brief per curiam opinion.

Doyle's claims under the First and Fourteenth Amend-
ments are not defeated by the fact that he did not have
tenure Even though he could have been discharged for
no reason whatever, and had no constitutional right to a
hearing prior to the decision not to rehire him, Board of
Regents v. Roth, 408 U. 8. 564 (1972), he may nonetheless
establish a claim to reinstatement if the decision not to
rehire him was made by reason of his exercise of constitu-
tionally protected First Amendment freedoms. Perry V.
Sinderman, 408 U. S. 593 (1972).

That question of whether speech of a government em-
ployee 1s constitutionally protected expression necessarily
entails striking “a balance between the interests of
the teacher, as a citizen, in commenting upon matters of
public concern and the interest of the State as an employer,
in promoting the efficiency of the public services it performs
through its employees.” Pickering v. Board of Education,
301 U. S. 563, 568 (1968). There is no suggestion by the
Board that Doyle violated any established policy, or that its
reaction to his cominunication to the radio station was any-
thing more than an ad hoc response to Doyle's action in mak-
ing the memorandum public. We therefore accept the Dis-
trict Court's finding that the communication was protected
hy the Fust and Fourteenth Amendments. 'We are not, how-
ever, entirely in agreement with that court’s manner of
reasoning from this finding to the conclusion that Doyle is
entitled to reinstatement with backpay.

The District Court made the following “conclusions” on
‘this aspect of the case:

“{13 If a non-permissible reason. e. y., exercise of
First Amendment rights, played a substantial part in the
«(Jecision not to renew—even in the face of other per-
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missible grounds—the decision may not stand (citations
omitted).

“(2) A non-permissible reason did play a substantial
part. That is clear from the letter of the Superintendent
immediately following the Board’s decision, which stated
two reasons—the one, the conversation with the radio
station clearly protected by the First Amendment. A
court may not engage in any limitation of First Amend-
ment rights based on ‘tact’—that is not to say that ‘tact-
fulness’ is-irrelevant to other issues in this case.” App.
to pet., at 12a-13a.

At the same time, though, it stated that

“in fact, as this Court sees it and finds, both the Board
and the Superintendent were faced with a situation
in which there did exist in fact reason . . . independent
of any First Amendment rights or exercise thereof, to
not extend tenure.” App. to pet., at 12a.

Since respondent Doyle had no tenure, and there was
therefore not even a state law requirement of ‘‘cause™ or
“reason” before a decision could be made not to renew his
employment, it is not clear what the District Court meant
by this latter statement. Clearly the Board legally could
have dismissed respondent had the radio station incident
never come to its attention. One plausible meaning of the
court’s statement is that the Board and the Superintendent
not only could, but in fact would have reached that decision
had not the constitutionally protected incident of the tele-
phone call to the radio station occurred. We are thus brought
to the issue whether, if that were the case even though
the protected conduct played a “substantial part” in the
actual decision not to renew, Doyle is nonetheless entitled
to automatic reinstatement. We do not think so.

A rule of causation which focuses solely on whether pro-
teeted conduct played a part. “substantial” or otherwise. i



75~12783—0PINTON
MT. HEALTHY CITY BOARD OF ED. ». DOYLE 11

a decision not to rehire, could place an employee in a bet-~
ter position as a result of the exercise of constitutionally
protected conduct than he would have occupied had he
done nothing. The difficulty with the rule enunciated by
the District Court is that it would require reinstatement in
cases where a dramatic and perhaps abrasive incident is in-
evitably on the minds of those responsible for the decision
to rehire, and does indeed play a part in that decision—

1 T LR |
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worse a position than if he had not engaged in the conduct.
A borderline or marginal candidate should not have the
employment question resolved against him because of con-
stitutionally protected conduct. But that same candidate
ought not to be able, by engaging in such conduct, to pre-
vent his employer from assessing his performance record
and reaching a decision not to rehire on the basis of that
record, simply because the protected conduct makes the
employer more certain of the correctness of its decision.

This is especially true where, as the District Court observed
was the case here, the current decision to rehire will accord
“tenure.” The long term consequences of an award
of tenure are of great moment both to the employee and
to the employer. They are too significant for us to hold
that the Board in this case would be precluded, because
it considered constitutionally protected conduct in deciding
not to rehire Doyle, from attempting to prove to a trier of
fact that quite apart from such conduct Doyle’s record was
such that he would not have been rehired in any event.

In other areas of constitutional law, this Court has found
it necessary to formulate a test of causation which distin-
guishes between a result proximately caused by a constitu-
tional violation and one not so caused, We think those
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cases are instructive in formulating the test to be applied
here.

In Lyons v. Oklahoma, 322 T. S. 596 (1944), the Court
held that even though the first confession given by a defend-
ant had been involuntary, the Fourteenth Amendment did
not prevent the State from using a second confession ob-
tained 12 hours later if the coercion surrounding the first
confession had been sufficiently dissipated as to make the
second confession voluntary. In Wong Sun v. United States,
371 U. S. 471, 491 (1963), the Court was willing to assume
that a defendant’s arrest had been unlawful, but to hold
that ‘“the connection between the arrest and the statement
given several days later had ‘become so attenuated as to
dissipate the taint. Nardone v. United States, 308 U. S.
338, 341.” Parker v. North Carolina, 397 U. S. 790, 796
(1970), held that even though a confession be assumned
to have been involuntary in the constitutional sense of the
word, a guilty plea entered over a month later met the test
for the voluntariness of such a plea. The Court in Parker
relied on the same quoted language from Nardone, supra,
as did the Court in Wong Sun, supra. We think that the
proper test to apply in the present context is one which
likewise protects against the invasion of constitutional rights
without commanding undesirable consequences not necessary
to the assurance of those rights.

Initially, in this case. the burden was properly placed
upon respondent to show that his conduct was constitu-
tionally protected, and that this conduct was a ‘“‘substantial
factor'—or, to put it in other words, that it played a sig-
nificant role—in motivating the Board’s decision not to re-
hire him. It should then, however, have been open to the
Board to prove to the satisfaction of the trier of fact that
even in the absence of the protected conduct, it would have
reached the same decision as to the re-employment of
respondent,
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We cannot tell from the District Court opinion and con-
clusions, nor from the opinion of the Court of Appeals
afirming the judgment of the District Court, what con-
clusion those courts would have reached had they applied
this test. The judgment of the Court of Appeals is there-
fore vacated, and the case remanded for further proceedings
consistent with this opinion,
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Respondent Doyle sued petitioner Mt. Healthy Board of
Education in the United States District Court for the South-
ern District of Ohio. Doyle claimed that the Board’s refusal
to renew his contract in 1971 violated his rights under the
First and Fourteenth Amendments to the United States
Constitution. After a bench trial the District Court held
that Doyle was entitled to reinstatement with back pay.
The Court of Appeals for the Sixth Circuit affirmed the
judginent, and we granted the Board’s petition for certiorari
to consider an admixture of jurisdictional and constitutional
claims.

I

Although the respondent’s complaint asserted jurisdiction
under b h 28 U. S. C. §1343 and 28 U. S. C. §1331, the
District Court rested its jurisdiction only on § 1331. Peti-
tioner’s first jurisdictional contention, which we have little
difficulty disposing of, asserts that the $10,000 amnount in
controversy required by that segtion is not satisfied in this
case,

Z3F
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The leading case on this point is St. Paul Indemnity Co,

v. Red Cab Co., 303 U. S. 283 (1938), which stated this test:

“ . The sum claimed by the plaintiff controls if the

claim is apparently made in good faith. It must appear

to a legal certainty that the claim is really for less than

the jurisdictional amount to justify dismissal. The in-

ability of plantiff to recover an amount adequate to give

the Court jurisdiction does not show his bad faith or
oust the jurisdiction.” Id., at 288-289.

We have cited this rule with approval as recently as
Weinberger v. Wiesenfeld, 420 U. S. 636, 642 n. 10 (1975),
and think it requires disposition of the jurisdictional ques-
tion tendered by the petition in favor of the respondent.
At the time Doyle brought this action for reinstatement and
$50,000 damages, he had already accepted a job in a different
school system paying approximately $2,000 per year less
than he would have earned with Mt. Healthy Board had
he been rehired. The District Court in fact awarded Doyle
compensatory damages in the amount of $5,158 by reason
of income already lost at the time it ordered his reinstate-
ment. Even if the District Court had chosen to award
only compensatory damages and not reinstatement, it is far
only compensatory damages and not reinstatement, it was far
from a “legal certainty’” at the time of suit that Doyle
would not have been entitled to more than $10,000.

1T

The Board has filed a document entitled “Supplemental
Authorities” in which it raises quite a different “jurisdic-
tional” issue than that presented in its petition for certiorart
and disposed of in the preceding section of this opinion.
Relying on the District Court opinion in Weathers v. West
Yuma County School District, 387 F. Supp. 552, 556 (1974),
the Board contends that even though Doyle may have met
the jurisdictional amount requirement of § 1331, it may not
be subjected to liability n this case because Doyle’s only
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substantive constitutional claim arises under 42 U. 8. C.
§ 1983. Because it is not a “person” for purposes of § 1983,
the Board reasons, liability may no more be imposed on it
where fi “eral jurisdiction is grounded on 28 U. S. C. § 1331
than wh..e such jurisdiction is grounded on 28 U. S. C. § 1343.

The District Court avoided this issue by reciting that it
had not “stated any conclusion on the possible Monroe-
Kenosha problem in this case since it seems that the case
is properly here as a § 1331 as well as a § 1983 one.” App.
to Pet., at 15a. This reference to our decisions in Monroe V.
Pape, 365 U. S. 167 (1961), and City of Kenosha v. Bruno,
412 U. S. 507 (1973), where it was held that a municipal
corporation is not a suable “person” under § 1983, raises
the question whether petitioner Board in this case is suffi-
ciently like the municipal corporations in those cases so
that it, too, is excluded from § 1983 liability.

The quoted statement of the District Court makes clear
its view that if the jurisdictional basis for the action 1is
§ 1331, the limitations contained in 42 U. 8. C. § 1983 do not
apply. The Board argues, on the contrary, that since Con-
gress in § 1983 has expressly created a remedy relating to
violations of constitutional rights under color of state law,
one who seeks to recover for such violations is bound by the
limitations contained in § 1983 whatever jurisdictional sec-
tion he invokes.

The question of whether the Board’s arguments should
prevail, or whether as respondent urged in oral argument,
we should, by analogy to our decision in Bivens v. Sz Un-
known Named Agents of the Federal Bureau of Narcotics,
403 U. S. 388 (1971), imply a cause of action directly
from the Fourteenth Amendment which would not be sub-
ject to the limitations contained in § 1983, is one which
has never been decided by this Court. Counsel for respond-
ent at oral argument suggested that it is an extremely
important question and one which should not be decided
on this record. We agree with respondent.
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The Board has raised this question for the first time in
a document filed after its reply brief in this Court. Were it
in truth a contention that the District Court lacked jur-
isdiction, we would be obliged to consider it, even as we
are obliged to inquire sua sponte whenever a doubt arises
as to the existence of federal jurisdiction. Liberty Mutual
Insurance Co. v. Wetzel, 424 U. S. 737, 740 (1976); Louis-
ville & Nashville Railroad Co. v. Mottley, 211 U. S. 149,
152 (1908). And if this were a § 1983 action, brought under
the special jurisdictional provision of 28 U. 8. C. §1343
which requires no amount in controversy, it would be appro-
priate for this Court to inquire, for jurisdictional purposes,
whether a statutory action had in fact been alleged. City of
Kenosha v. Bruno, supra. However, where an action is brought
under § 1331, the catch-all federal question provision requir-
ing $10,000 in controversy, jurisdiction is sufficiently estab-
lished by allegation of a claim under the Constitution or
federal statutes, unless it ‘“clearly appears to be immaterial
and made solely for the purpose of obtaining jurisdic-
tion . . . .” Bell v. Hood, 327 U. S. 678, 682 (1946);
Montana-Dakota Utilities v. Public Service Co., 341 U. 8.
246, 249 (1951).

Here respondent alleged that the Board had violated his
rights under the First and Fourteenth Amendments and
claimed the jurisdictionally necessary amount of damages.
The claim that the Board is a “person” under § 1983, even
assuming the correctness of the Board’s argument that the
§ 1331 action is limited by the restrictions of § 1983, is
not so patently without merit as to fail the test of Bell
v. Hood, supra. Therefore, the question as to whether the
respondent stated a claim for relief under § 1331 is not of
the jurisdictional sort which the Court raises on its own
motion. The related question of whether a school district
is a person for purposes of § 1983 is likewise not before us.
We leave those questions for another day, and assume, with-
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out deciding, that the respondent could sue under § 1331
without regard to the limitations imposed by 42 U. S. C.
§ 1983,

111

The District Court found it unnecessary to decide whether
the Board was entitled to immunity from suit in the federal
courts under the Eleventh Amendment, because it decided
that any such immunity had been waived by Ohio statute
and decisional law. In view of the treatment of waiver
by a State of its Eleventh Amendment immunity from
suit in Ford Motor Co. v. Department of Treasury, 323 U. S.
459, 464-466, we are less sure than was the District Court
that Ohio had consented to suit against entities such as
the Board in the federal courts. We prefer to address instead
the question of whether such an entity had any Eleventh
Amendment immunity in the first place, since if we conclude
that it had none it will be unnecessary to reach the ques-
tion of waiver.

The bar of the Eleventh Amendment to suit in federal
courts extends to states and state officials in appropriate
circumstances, Edelman v. Jordan, 415 U. 8. 651 (1974);
Ford Motor Co. v. Department of Treasury, supra, but does
not extend to counties and similar municipal corporations.
See County of Lincoln v. Luning, 133 U. S. 529, 530 (1890);
Moor v. County of Alameda, 411 U. S. 693, 717-721 (1973).
The issue here thus turns on whether the Mt. Healthy
Board of Education is to be treated as an arm of the State
partaking of the State’s Eleventh Amendment immunity, or
is instead to be treated as a municipal corporation or other
political subdivision to which the Eleventh Amendment does
not extend. The answer depends at least in part upon
the nature of the entity created by state law. Under Ohio
law the “state” does not include “political subdivisions,” and
“political subdivisions” do include local school districts.
Ohjo Rey. Code §2743.01. Petitioner is but one of many



75-1278—0OPINION
6 MT. HEALTHY CITY BOARD OF ED. v. DOYLE

local school boards within the State of Ohio. It is subject
to some guidance from the State Board of Education, Ohio
Rev. Code §3301.07, and receives a significant amount of
money from the State. Ohio Rev. Code §3317. But local
school boards have extensive powers to issue bonds, Ohio
Rev. Code §133.27, and to levy taxes within certain re-
strictions of state law. Ohio Rev. Code §§ 5705.02, 5705.03.
5705.192, 5705.194. On balance, the record before us indi-
cates that a local school board such as petitioner is more like
a county or city than it is like an arm of the State. We
therefore hold that it was not entitled to assert any Eleventh
Amendment immunity from suit in the federal courts.

v

Having concluded that respondent’s complaint sufficiently
pleaded jurisdiction under 28 U. S. C. § 1331, that the Board
has failed to preserve the issue whether that complaint stated
a claim upon which relief could be granted against the
Board. and that the Board is not immune from suit under
the Eleventh Amendment, we now proceed to consider the
merits of respondent’s claim under the First and Fourteenth
Amendments.

Doyle was first employed by the Board in 1966. He
worked nder one-year contracts for the first three years,
and under a two-year contract from 1969 to 1971. In 1969
he was elected president of the Teachers’ Association, in
which position he worked to expand the subjects of direct
negotiation between the Association and the Board of Edu-
cation. During Doyle’s one-year term as president of the
Association, and during the succeeding year when he served
on its executive committee, there was apparently some ten-
sion in relations between the Board and the Association.

Beginning early in 1970, Doyle was involved in several
incidents not directly connected with his role in the Teach-
ers’ Association. In ong instance, he engaged in an argument
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with another teacher which culminated in the other teacher’s
slapping him. Doyle subsequently refused to accept an
apology and insisted upon some punishment for the other
teacher. His persistence in the matter resulted in the sus-
pension of both teachers for one day, which was followed
by a walkout by a number of other teachers, which in turn
resulted in the lifting of the suspensions.

On other occasions, Doyle got into an argument with
employees of the school cafeteria over the amount of spaghetti
which had been served him; referred to students, in con-
nection with a disciplinary complaint, as “sons of bitches”;
and made an obscene gesture to two girls in connection with
their failure to obey commands made in his capacity as
cafeteria supervisor. Chronologically the last in the series
of incidents which respondent was involved in during his
employment by the Board was a telephone call by him
to a local radio station. It was the Board’s consideration
of this incident which the court below found to be a violation
of the First and Fourteenth Amendments.

In February of 1971 the principal circulated to various
teachers a memorandum relating to teacher dress and appear-
ance, which was apparently prompted by the view of some
in the administration that there was a relationship between
teacher appearance and public support for bond issues.
Doyle’s response to the receipt of the memorandum—on a
subject which he apparently understood was to be settled
by joint teacher-administration action—was to convey the
substance of the memorandum to a disc jockey at WSAIL,
a Cincinnati radio station, who promptly announced the
adoption of the dress code as a news item. Doyle subse-
quently apologized to the principal, conceding that he should
have made some prior communication of his criticism to
the school administration.

Approximately one month later the superintendent made
his customary annual recommendations to the Board as to
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the rehiring of nontenured teachers. He recominended that
Doyle not be rehired. The same recommendation was made
with respect to nine other teachers in the district, and m
all instances, including Doyle’s, the recommendation was
adopted by the Board. Shortly after being notified of
this decision, respondent requested a statement of reasons
for the Board's actions. He received a statement citing
“g notable lack of tact in handling professional matters
which leaves much doubt as to your sincerity in establishing
good school relationships.” That general statement was fol-
lowed by references to the radio station incident and to the
obscene gesture incident.!

"The District Court found that all of these incidents had
in fact occurred. It concluded that respondent Doyle’s tele-
phone call to the radio station was “clearly protected by the
First Amendment,”’ and that because it had played a “sub-
stantial part” in the decision of the Board not to renew
Doyle's employment, he was entitled to reinstatement with
backpay. App. to pet., at 12a-13a. The District Court did
not expressly state what test it was applying in determining
that the incident in question involved conduct protected
by the First Amendment, but simply held that the commu-
nication to the radio station was such conduct. The Court
of Appeals affirmed in a brief per curiam opinion.

1. You have shown a notable lack of tact in handling professional
matters which leaves much doubt as to your sincerity in establishing good
school relationships.

“A. You assumed the responsibility to notify W. S. A. 1. Radio Station
in regards to the suggestion of the Board of Education that teachers
establish an appropriate dress code for professional people. This raised
much concern not only within this community. but also in neighboring
communities.

“B. You used obscene gestures to correct students in a situation in the
cafeteria. cansing considerable concern among those students present.

Sincerely yours,
Rex Ralph
Superintendent”’
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Doyle’s claims under the First and Fourteenth Amend-
inents are not defeated by the fact that he did not have
tenure. Even though he could have been discharged for
no reason whatever, and had no constitutional right to a
hearing prior to the decision not to rehire him, Board of
Regents v. Roth, 408 U. S. 564 (1972), he may nonetheless
establish a claim to reinstatement if the decision not to
rehire him was made by reason of his exercise of constitu-
tionally protected First Amendment freedoms. Perry V.
Sinderman, 408 U. 8. 593 (1972).

That question of whether speech of a government em-
ployee is constitutionally protected expression necessarily
entails striking “a balance between the interests of
the teacher. as a citizen, in commenting upon matters of
public concern and the interest of the State as an employer,
in promoting the efficiency of the public services it performs
through its employees.” Pickering v. Board of Education,
391 U. S. 563. 568 (1968). There is no suggestion by the
Board that Doyle violated any established policy, or that its
reaction to his communication to the radio station was any-
thing more than an ad hoc response to Doyle’s action In mak-
ing the memorandum public. We therefore accept the Dis-
trict Court’s finding that the communication was protected
by the First and Fourteenth Amendments. 'We are not, how-
ever, entirely in agreement with that court’s manner of
reasoning from this finding to the conclusion that Doyle is
entitled to reinstatement with backpay.

The District Court made the following ‘“‘conclusions” on
this aspect, of the case:

“(1) If a non-permissible reason, e. g., exercise of
First Amendment rights, played a substantial part in the
decision not to renew—even in the face of other per-
missible grounds—the decision may not stand (citations
omitted),
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“(2) A non-permissible reason did play a substantial
part. That is clear from the letter of the Superintendent
immediately following the Board's decision, which stated
two reasons—the one, the conversation with the radio
station clearly protected by the First Amendment. A
court may not engage in any limitation of First Amend-
ment rights based on ‘tact’—that is not to say that ‘tact-
fulness’ is irrelevant to other issues in this case.” App.
to pet., at 12a-13a.

At the same time. though, it stated that

“in fact, as this Court sees it and finds, both the Board
and the Superintendent were faced with a situation
in which there did exist in fact reason . . . indepsndent
of any First Amendment rights or exercise thereof, to
not extend tenure.” App. to pet., at 12a.

Since respondent Doyle had no tenure, and there was
therefore not even a state law requirement of “cause” or
“reason’’ before a decision could be made not to renew his
employment, it is not clear what the District Court meant
by this latter statement. Clearly the Board legally could
have dismissed respondent had the radio station incident
never come to its attention. One plausible meaning of the
court’s statement is that the Board and the Superintendent
not only could, but in fact would have reached that decision
had not the constitutionally protected incident of the tele-
phone call to the radio station occurred. We are thus brought
to the issue whether, even if that were the case, the fact that
the protected conduct played a “substantial part” in the
actual decision not to renew would necessarilly amount to a
constitutional violation justifying remedial action. We think
that it would not.

A rule of causation which focuses solely on whether pro-.
tected conduct played a part, “substantial’’ or otherwise, i
a decision not to rehire, could place an employee in a bet-
ter position as a result of the exercise of constitutionally-
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protected conduct than he would have occupied had he
done nothing. The difficulty with the rule enunciated by
the District Court is that it would require reinstatement in
cases where a dramatic and perhaps abrasive incident is in-
evitably on the minds of those responsible for the decision
to rehire, and does indeed play a part in that decision—
even if the same decision would have been reached had the
incident not occurred. The constitutional principle at stake
is sufficiently vindicated if such an employee is placed in no
worse a position than if he had not engaged in the conduct.
A borderline or marginal candidate should not have the
employment question resolved against him because of con-
stitutionally protected conduct. But that same candidate
ought not to be able, by engaging in such conduct, to pre-
vent his employer from assessing his performance record
and reaching a decision not to rehire on the basis of that
record, simply because the protected conduct makes the
employer more certain of the correctness of its decision.

This is especially true where, as the District Court observed
was the case here, the current decision to rehire will accord
“tenure.” The long term consequences of an award
of tenure are of great moment both to the employee and
to the employer. They are too significant for us to hold
that the Board in this case would be precluded, because
it considered constitutionally protected conduct in deciding
not to rehire Doyle. from attempting to prove to a trier of
fact that quite apart from such conduct Doyle’s record was
such that he would not have been rehired in any event.

In other areas of constitutional law, this Court has found
it necessary to formulate a test of causation which distin-
guishes between a result caused by a constitutional violation
and one not so caused. We think those are instructive in
formulating the test to be applied here.

In Lyons v. Oklahoma, 322 U. S. 596 (1944), the Court
held that even though the first confession given by a defend-
ant had been involumtary, the Fourteenth Amendment did
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not prevent the State from using a second confession ob-
tained 12 hours later if the coercion surrounding the first
confession had been sufficiently dissipated as to make the
second confession voluntary. In Wong Sun v. United States,
371 U. S. 471, 491 (1963), the Court was willing to assume
that a defendant’s arrest had been unlawful, but to hold
that “the connection between the arrest and the statement
given several days later had ‘become so attenuated as to
dissipate the taint. Nardone v. United States, 308 U. S.
338, 341.” Parker v. North Carolina, 397 U. 8. 790, 796
(1970), held that even though a confession be assumed
to have been involuntary in the constitutional sense of the
word, a guilty plea entered over a month later met the test
for the voluntariness of such a plea. The Court in Parker
relied on the same quoted language from Nardone, supra,
as did the Court in Wong Sun, supra. While the type of
causation on which the taint cases turn may differ some-
what from that we apply here, those cases do suggest that
the proper test to apply in the present context is one which
likewise protects against the invasion of constitutional rights
without commanding undesirable consequences not necessary
to the assuranee of those rights.

Initially, in this case, the burden was properly placed
upon respondent to show that his conduct was constitu-
tionally protected, and that this conduct was a “substantial
factor’—or, to put it in other words, that it was a “mnotivat-
ing factor”* in the Board’s decision not to rehire him. Re-
spondent having carried that burden, however, the District
Court should have gone on to determine whether the Board
had shown by a preponderance of the evidence that it
would have reached the same decision as to respondent’s re-
employment even in the absence of the protected conduct.

zSQee Village of Arlington Heights v. Metropolitan Housing Develop-
ment Corp., No. 75-616 (December —, 1976), at —.
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We cannot tell from the District Court opinion and con-
clusions, nor from the opinion of the Court of Appeals
affirming the judgment of the District Court, what con-
clusion those courts would have reached had they applied
this test. The judgment of the Court of Appeals is there-
fore vacated, and the case remanded for further proceedings
consistent, with this opinion,
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