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PRELIMINARY MEMORANDUM ~ ~ ~ 
~ = ~~Hu-() - - ·· -

Sept. 24, 1984 Conference~~~~ 
List 23, Sheet 1 ~ .,,.,,.,_/4 ~. ~ -J- ~ . /'! 

~-r_,/~ ~ ~ /,??"' 

No. 8 3-2 0 6 4 4 ~ _: ~ ~ 

BELL (Secretary of ~ Cert to CA3 (Adams, Hunter, 

v. Education) 7h--- :5G ~g~~~-~rk ~~ 

NEW JERSE~~~~ Timely 

~f-eJ--~ ~ ~~ 
1. SUMMARY: Petr contends CA3 improperly he ~ 

substantive standards of the Education Amendments of 1978, 20 - --
U.S.C. §2732 (a) (1), apply retroactively to determine if funds 

granted under Title I of the Education and Secondary Education 

Act of 1965 (ESEA), 20 U.S.C.§24la et seq., were misspent. 

GllCU.lt . lf.u:.s is Cll'\ ,~, CuA.cL · LI- .Sol.-UA.ds a..o ~o~/t\ 

C.A 3 eJ\.A.ed- · 1-

~ 
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2. FACTS AND DECISIONS 
✓ 1i .'J; · 

mined that resp had miss pent funds 
A., - -

BELOW: Federal auditors deter-

it received as grants in 1970-

1972 under Title I of ESEA. The funds were allocated to local 

educational agencies under supervision of resp to meet the spe

cial needs of "educationally deprived" children in areas with 

high concentrations of children from low-income families. Petr's 

regulations established that a school attendance area met Title 

I's eligibility requirements if the percentage of low-income 

children in the area was at least as high as the percentage of 

such children in the entire school district. As a condition for 

the receipt of grants, resp gave its assurances that funds would 

be spent only for programs that satisfied applicable require

ments. The Yederal audit indicated that more than $1 million of 

Title I funds had been expended~ n~tlation of the regulations. 

The Education Appeal Board directed resp to repay the misspent 

funds to the Department of Education. 
~AP 

V Resp appealed and CA3 held that petr did not have the au-

------tho r it y to recover Title I funds allocated before the Education 

Amendments of 1978, which specific~lly authorize the recovery of 

misspent funds. The 1978 amendments also modified the eligibil

ity requirements · to permit, under certain circumstances, local 

educational agencies to declare a school attendance area eligible 

for Title I funds if at least 25% of the children in that area 

come from low-income families. 20 u.s.c. §2732 (a) (1). In Bell 

v. New Jersey, No. 81-2125 

CA3 and held that petr m 

(May 31, 1983), this Court reversed 

~ .________.:----
The Court, 
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however, SRecif ically ~ clined to consider whether the ~ ubstan-

A - -1,\ \ 

tive p ~ is~~ o ~ the 1978 amendments apply ret r oactively . 

On remand?cA3 noted~ at a federal court or a dministrative 

agency must "apply the law in effect at the time it renders its 

decision, unless doing so would result in manifest injustice o r 

there is a statutory direction or legislative history to the con-

trary." 

(1974)). 

(quoting Bradley v. School 

~ 3 observed that nothing 

Board, 416 U.S. 696, 711 

in the 1978 amendments or 

their legislative history suggests they were not intended to 

apply retroactively; moreover, there is 1 it tle to suggest that 

such application would result in man{fest injustice. Because the 
/ 

amendments were -designed to correct regul~tions that frustrated 

the objectives of Titler,' theViegislatio~ is remedial and enjoys 

a presumption of retroactivity. CA3 also observed that the case 

involved a public matter of great national concern and not a rou

tine private lawsuit in which retroactive application of law 

would disadvantage a party who relied on settled law. Although 

applying the 1978 amendments retroactively might make it more 

difficult for petr to recover misspent funds, CA3 concluded that 
,.. 

Congress determined in_ 1978 that petr 's methods for allocating 

Title I funds thwarted the basic goals of that program. ~ A3 re

manded the case to petr to det~r~ine if the 1970-1972 grants were 

misspent under the eligibility standards of the 1978 amendments. 

3. CONTENTIONS: Petr contends that~ A3's decision im-

properly allows resp to avoid conditi~s _agr~ ~ exchange 

for Title I funds. Other CAs have applied the terms of statutes 
~ 
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and regulations in effect when expenditures were made to deter-

mine whether the expenditures were proper. CA3 ignored the long
v---

standing rule that substantive legislation applies prospectively 

1~) unless . there ~ __:__~ a_:___ ~_eg ~ _ive intent to the contrary. Al

~ the legislative history indicates that Congress sought to 

~ "clarify" existing Title I requirements, n(>t hing suggests that 

( n,,.;._, Congress intended the 1978 amendments to affect grants previously 

_ .A~rr ~~ e • 
C,,V'. • ' ~ -

Bradley does not support retroactive application, because 

~ that case did not involve alteration of material substantive 

~ t) rights or affect liability for prelitigation conduct. Moreover, 

prospective application of the 1978 amendments would promote 

ESEA's policies because it would permit effective audits and en

courage grantees to conform to their voluntarily accepted obliga-

tions. Finally, CA3's decision could have a substantial finan-

cial impact. Approximately $68 million in Title I audit claims I are in dispute in pending cases, and this case could also affect 

) recovery of misspent funds under other programs. 

Resp argues that retroactive application comports with Brad--
~ and other decisions of this Court. The legislative history 

to the 1978 amendments "discloses no positive statutory directive 

against their retroactive application." That history, however, 

does indicate congressional dissatisfaction with petr's interpre-

tation of Title I eligibility standards. There is no "manifest 

injustice" in applying the 1978 amendments retroactively, because 

this case involves public entities and matters of "great national 

concerns." Petr had no vested right in the continued application 

of a regulation that impedes the basic objective of Title I. 
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CA3's decision does not conflict with other CAs, because they did 

not address the specific issue involved here. 

The Lawyers' Committee for Civil Rights Under Law has sub

mitted an amicus brief in support of the petition. ~ 

4. DISCUSSION: CA3 effectively held that later-enacted 

statutory provisions ~ay defeat recovery of funds not expended in 

accord with the terms contained in a previous grant-in-aid agree

ment if the court finds that this result promotes the policy of 

the grant program and is not foreclosed by legislative history. 

This approach is troublesome as applied to this case and in its 

general implications. Because the statutory framework of federal 

grant programs is frequently amended, the retroactive ef feet of 

such changes on the obligations of grant recipients presents an 

issue of general importance to both the federal government and 
Ob1r-f ~ 

grantees. ife"t r 's argument that the propriety of expenditures 

should be judged by the standards in effect when they were made, 

and not by those subsequently enacted for later grants, seems 

persuasive in the absence of an express legislative directive to 

the contrary. I recommend a grant. 

There is a response. 

August 25, 1984 Bales opn in petn 
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December 27, 1984 

BELL2 GINA-POW 

83-2064 Bell v. State of New Jersey 

MEMO TO FILE 

As stated by the SG, the question presented is as 

follows: 

"Whether, in reviewing an agency audit of 
federal grant funds expended in 1970-72, a court 
should apply substantive requirements included 
in legislation governing federal grants during 
the period 1978-83 rather than the substantive 
requirements of the law under which the grants 
at issue were awarded." 

I have had an opportunity to take only a preliminary 

look at CA3 's long opinion and the SG' s brief. When I 

left for Richmond for Christmas, the state's brief had not 

been received. Accordingly, this memo will be limited to 

identifying generally the nature of the case and the 

question. 

The Title I program was reconsidered by Congress in 

1978, and reenacted under a different name. In fiscal 

years 1970 and 1971, the state made expenditures of 

federal funds that subsequent audits concluded were 

unauthorized. Apparently it is conceded · the funds were 

improperly spent under the provisions of Title I in effect 



'\ 

I 

• 

• 

- - 2 • 

in 1970-72. It is also conceded, I believe, that if the 

1978 changes in the Act apply, there would be no 

obligation on the part of the state to repay. The Court 

of Appeals concluded that the 1978 changes must be applied 

retroactively to the 1970-72 audits, and accordingly 

reversed the decision of the Department of Education and 

its Appeals Board • 

The SG's argument proceeds along the following lines. 

The obligations of a state as grantee of Title I funds 

were fixed "as of the time of the grant agreement" -

namely the two fiscal years in questions 1971 and 1972. 

Moreover, the SG argues that the 1978 Act, by its terms 

and as the legislative history makes clear, was intended 

to be prospective only. Finally, the SG argues that 

repayment of misspent funds by a state is necessary for 

the effective enforcement of Title I, and this repayment 

will not injure the interest of the students whom the 

program intended to benefit. 

I will await the state's brief with interest, though 

one normally would think that if the funds were misspent 

under the terms of the grant over the two years 1971-72, 

the state's obligation to refund should not be affected by 
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subsequent legislation in the absence of quite specific 

evidence of congressional intent. 

* * * 

Note to clerk: This case probably is set back to back 

with 83-1798 that also involves Title I of the Education 

Act, and an entirely different question of retroactivity. 

LFP, Jr • 
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1 - -"" No. 83-2064 Bell v. New Jersey Conf. 1/11/85 

The Chief Justice 

Justice Brennan 

Justice White 
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Justice Marshall 

Justice Blackmun 

Justice Powell 
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Justice Rehnquist 

Justice Stevens 

Justice O'Connor 
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CHAMISCRS OF 

.JUSTICE w ... .J . BRENNAN, JR. 

.uJtinghtn. ~- Q}. 2llffe'l-, 

February 15, 1985 

No. 83-2064 

Bell v. New Jersey 

Dear Sandra, 

I agree. 

Sincerely, 
I 

/l-7 , 
I -rl{ 

Justice O'Connor 

Copies to the Conference 



CH A M BER S Of' 

JUSTI CE BYRON R . WHITE 

- -
.fu:prttnt <!Io-mt ttf tlf t ~ .ftattS' 

JluJtinghm. ~- <It• 2llffe'!~ 

February 18, 1985 

83-2064 - Bell v. New Jersey 

Dear Sandra, 

Please join me in your circulating 

proposed opinion for the Court. 

Sincerely yours, 

A~ 

Justice O'Connor 

Copies to the Conference 



CHAMBERS Of' 

JUSTICE WILLIAM H . REHNQUIST 

-
,ju.pumt C!J'1lttt 4tf tJrt ~tb ~taus

._, as qittghm. ~. C!J. 2llffe'1, 

-

February 19, 1985 

Re: No. 83-2064 Bell v. New Jersey 

Dear Sandra, 

Please join me. 

Sincerel~ 

Justice O'Connor 

cc: The Conference 
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.t\uprtuu <!fltUrl itf tqt ~b .Stat.ts 

'Dlasqtttghm. J. <q. 2.0ffeJ!.~ 

CHl'Ml!IERS Of' 

JUSTICE THURGOOD MARSHALL 

February 19, 1985 

Re: No. 83-2064-Bell v. New Jersey 

Dear Sandra: 

I await the dissent. 

Justice O'Connor 

cc: The Conference 

Sincerely, 

rft.u . 
T.M. 



CHAMBERS OF 

JUSTICE SANDRA DAY O'CONNOR 

- -
~tt.Vrtmt QI1tnrt of tlft }htittb ~bdt.&' 

Jl~ftutgton.~. QI. 2.llffe'!~ 

February 28, 1985 

No. 83-2064 Bell v. New Jersey 

MEMORANDUM TO THE CONFERENCE 

I do not plan to circulate further changes in this 
op1n1on unless those in the majority advise me that they 
would like to see some addition in response to the dissent. 

Sincerely, 

5 ~ 
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.Sttpumt' <!f(lltl"t of tJtt ~b ,tatts 

11htslfinghtn. ~- <!f. 2.0~~, 

CHAMeERS Of' 

JUSTICE THURGOOD MARSHALL 

February 28, 1985 

Re: No. 83-2064-Bell v. New Jersey 

Dear John: 

Please join me in your dissent. 

Sincerely, 

-tf'A· 
T.M. 

Justice Stevens 

cc: The Conference 
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March 1 , 1985 

83-2064 Be]l v . New Jersey 

Dear Sandra: 

Pleas~ add at the end of your 001n1on that I took 
no part in the consideration or decision of this ~ase . 

Sincerely, 

Justice O'Connor 

lfp/ss 

cc: The Conference 



CHAMeERS Of" 

-
.§lqfrnttt Ofom-t of tlft ~b .§taus 

Jhtsltin\lhtn. ~. ~. 21lffe'l-~ 

THE CHIEF JUSTICE March 4, 1985 

Re: No. 83-2064 - Bell v. New Jersey 

Dear Sandra, 

I join. 

Justice O'Connor 

Copies to the Conference 

-
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83-2064 Bennett v. New Jersey (Annmarie) 

LFP out 3/1/85 
SOC for the Court 1/18/85 

1st draft 2/14/85 
2nd draft 3/5/85 
3rd draft 3/7/85 

Joined by WJB 2/15/85 
WHR 2/19/85 
BRW 2/18/85 
CJ 3/4/85 

JPS dissenting 
1st draft 2/27/85 
2nd draft 2/28/85 

Joined by TM 2/28/85 
JPS will dissent 2/15/85 
TM awaiting dissent 2/19/85 
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