








DOMESTIC LEGAL STATUS OF THE GAYT5

Brandy importers from Spain challenged Proclamation No. 3564. They
argued that section 252(c) permitted the President to withdraw tariff
concessions only against offending countries, not equally against all
countries on a most-favored-nation basis."' The government argued that
section 252(c) did allow the President to withdraw concessions on a most-
favored-nation basis." 9

The Customs Court, sustaining the importer's challenge, held that
section 252(c) authorized selective action against an offending "country or
instrumentality," not action on a most-favored-nation basis." In doing so,
the court rejected the argument that requiring the President to act selectively
in withdrawing trade concessions conflicted with GATT obligations.' The
court held that Article XXVIII, paragraph three of the GATT did not
require most-favored-nation treatment." The Customs Court reached this
conclusion because the specific language m Article XXVIII, paragraph three
did not mention or imply such treatment."z Following the lead of the court
m Bercut, the Customs Court construed the GATT, rather than the statute,
to avoid a conflict. 24

The Court of Customs and Patent Appeals followed the clear-intent
rule that the Restatement (Third) sets out and construed section 252(c)
consistently with the GATT 11 Even though the specific language of
section 252(c) permitted the withdrawal of concessions to a "country" or

gallon. Id. at 558. Proclamation No. 3564 raised the duty to $5.00 per gallon. Id.
118. Id. at 560. Under most-favored-nation treatment, GATT members treat like

products from all contracting parties alike for tariff purposes. See id. at 561 (citing Article
I of GATT). Therefore, a member nation must withdraw tariff concessions from all parties,
not solely a particular party Id.

119. Id. at 560.
120. Id.
121. Id. The court held that the President did not need to act with "due regard for the

international obligations of the United States" because the GATT did not require most-
favored-nation treatment. Id. (quoting Customs Court).

122. Id. When a contracting party has withdrawn tariff concessions negotiated pursuant
to the GATT, Article XXVIII allows the other contracting parties to make reciprocal
modifications in concessions. GATT, supra note 2, 61 Stat. A3, T.I.A.S. No. 1700.

123. United States v Star Indus., Inc., 462 F.2d 557, 561 (C.C.P.A. 1972).
124. See supra note 109 and accompanying text (discussing how Bercut court construed

GATT so as not to conflict with Revenue Act).
125. See Star Ldutnes, 462 F.2d at 561-64 (finding that § 252(c) permitted President

to act on most-favored-nation basis). The appellate court, holding that Article XXVIII,
paragraph three, taken in context with the rest of the GATT, required most-favored-nation
treatment, rejected the Customs Court's construction of the GATT. Id. at 562.
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"instrumentality," the court found that the application of most-favored-
nation treatment was consistent with section 252(c)'s instruction to take the
international obligations of the United States into account.' 6 Moreover, the
application of most-favored-nation treatment did not conflict with any of the
general purposes of the statute.127 While the statutory interpretation here
was not as creative as that in Palestine Liberation Organization, the Court
of Customs and Patent Appeals nevertheless expanded the meaning of
section 252(c) beyond its specific language to avoid conflict with the
GATT 128

United States Steel Corp. v United States29 provides perhaps the
clearest support for the proposition that courts should construe acts of
Congress consistently with the GATT whenever possible. 3 ' In United
States Steel, the plaintiff objected to carbon steel imports from Europe and
filed countervailing duty and antidumping petitions with the International
Trade Adrminstration of the Department of Commerce (ITA).isi The ITA
suspended liquidation pending a final determination of the plaintiff's
petition. 132 Pursuant to section 606 of the Trade and Tariff Act of 1984,
the plaintiff requested that the ITA delay the final decision on the
countervailing duty case and consolidate that case with the antidumping

126. Id. at 562-63.
127 Id. The purposes of the Trade Expansion Act of 1962 are:

(1) to stimulate the econonuc growth of the United States and maintain and
enlarge foreign markets for the products of United States agriculture, industry,
mining, and commerce;

(2) to strengthen economic relations with foreign countries through the
development of open and nondiscriminatory trading m the free world; and

(3) to prevent Communist economic penetration.

19 U.S.C. § 1801 (1988) (emphasis added).

128. See Brand, supra note 29, at 493 (stating that GATT influenced decision m Star
Industries); supra notes 51-63 and accompanying text (discussing creative statutory
interpretation applied m Palestine Liberation Organization).

129. 618 F Supp. 496 (Ct. Int'l Trade 1985).
130. See United States Steel Corp. v. United States, 618 F Supp. 496, 500-01 (Ct. Int'l

Trade 1985) (holding that Congress intended suspension of liquidation m countervailing duty
proceedings to be terminated after 120 days to make domestic law consistent with GATT);
Kenneth S. Komoroski, The Failure of Governments to Regulate Industry: A Subsidy Under
the GAYT, 10 Hous. J. INT'L. L. 189, 191 n.15 (1988) (citing United States Steel for
proposition that absent clear congressional statement to contrary, courts should read U.S.
law consistently with U.S. obligations under GATT).

131. United States Steel, 618 F Supp. at 498.

132. Id.
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case. '3 The ITA granted this request, but terminated the suspension of
liquidation, fearing that continuation of the suspension would violate the
GATT because it would not make the final determination within 120 days
of the original complaint."4 United States Steel, claiming that section 606
mandated suspension until the ITA made a final determination, brought
suit. '3 The United States Court of International Trade disagreed and held
that Congress intended that section 606 conform to the GATT 120-day limit
for suspending liquidation. 36 Because the statute was silent, the court held
that section 606 "should not be interpreted by means of tenuous arguments
to yield a construction which would be in contravention of GATT "'I"

The decision of the United States Court of Appeals for the District of
Columbia Circuit in Walter Holm & Co. v Hardin'38 reveals another
approach courts take to avoid express rejection of the GATT when the
GATT and federal law clash."' In Walter Holm, tomato importers attacked
regulations that the Secretary of Agriculture issued pursuant to the
Agricultural Marketing Agreement Act of 1937 regulating the size of
tomatoes inported from Mexico."' ° The importers argued, inter alia, that
the regulations were consistent with neither the objectives of the Agricultur-
al Marketing Act nor the GATT " The court held that the Agricultural
Marketing Act delegated to the Secretary the power to promulgate
regulations restricting the size of imported tomatoes, 42 but also held that
the importers had a right to an oral hearing in challenging the regulations,

133. Id. at 497
134. Id. at 498. Part three of Article Five of the GATT Subsidies Code provides that

the "imposition of provisional measures shall be limited to as short a period as possible, not
exceeding four months." GATT, supra note 2, 31 U.S.T. 526, T.I.A.S. No. 9619.

135. United States Steel Corp. v. United States, 618 F Supp. 496, 498 (Ct. Int'l Trade
1985). While § 606 did not expressly require that the ITA carry out suspension until
making a final determination, United States Steel argued that "§ 606 was designed to
conform to an existing body of countervailing duty law which mandates suspension of
liquidation" until a "final finding." Id.

136. Id. at 500-01.
137 Id. at 501-02.
138. 449 F.2d 1009 (D.C. Cir. 1971).
139. See Walter Holm & Co. v Hardin, 449 F.2d 1009, 1011 (D.C. Cir. 1971)

(upholding validity of regulations Secretary of Agriculture issued pursuant to Agricultural
Marketing Agreement Act of 1937 limiting size of imported tomatoes).

140. Id. at 1011.
141. Id. at 1013.
142. Id. at 1011.

1505



51 WASH. & LEE L. REV 1481 (1994)

due in part to the foreign policy implications of the regulations. 43 In
reaching this holding, the court declined to address the GATT issue because
the matter may "have [had] a different cast" when remanded to the
Secretary for review ' Notably, Walter Holm is not the only instance in
which a court avoided construing a statute to conflict with the GATT by
declining to address the GATT question altogether. 45 Nonetheless, the court
was careful not to reject or mininmuze the GATT's significance m domestic
law 146 By holding that an oral hearing was necessary for coordinating
foreign policy, the court implied that the GATT is an important foreign
policy consideration and that the executive branch should take heed when
imposing regulations that may contravene the GATT 147

In Select Tire Salvage Co. v United States,'" the United States Court
of Claims held that imported tire carcasses were not "tires" for excise tax
purposes. 49 In the process, the court briefly addressed the concern that

143. Id. at 1015-16.

144. Id. at 1013. Although the court refused to address the GATT questions, the court
was careful to avoid giving the impression that it was trivializing the role of the GATT in

determining congressional intent. Id., see Brand, supra note 29, at 489 n.52 (citing Walter
Holn for proposition that some courts have avoided question of "GATT applicability").

145. See Japan Line, Ltd. v. County of L.A., 441 U.S. 434, 440 n.4 (1979) (deeming
argument that local property tax imposed on Japanese vessel contravened GATT to be
frivolous); Select Tire Salvage Co. v United States, 386 F.2d 1008, 1013 (Cl. Ct. 1967)
(stating that GATT does not have treaty status, but is "agreed code of international good
behavior").

146. See Walter Hom, 449 F.2d at 1015 (discussing need to consider intention and
effect of GATT and "Government's policy with respect to GATT").

147 See id. at 1016 (stating that "need for coordination with Government foreign
policy" is one important factor requiring oral hearing).

148. 386 F.2d 1008 (Ct. CI. 1967).

149. See Select Tire Salvage Co. v. United States, 386 F.2d 1008, 1015 (Ct. Cl. 1967)
(holding that tire carcass importers had no duty to file excise tax returns). In Select Tire,
the plaintiffs imported tire carcasses from Europe and sold the carcasses to domestic
recappers. Id. at 1008. The Internal Revenue Service (IRS) assessed an excise tax on the
carcasses pursuant to § 4071 of the Internal Revenue Code of 1954. Id. at 1009. Section
4071 imposed an excise tax on "'tires wholly or in part rubber' or 'tires of the type used
on highway vehicles.'" Id. According to the Court, § 4071 was ambiguous regarding the
meaning of "tires." Id. at 1010. The government argued that "tires" included "all forms
of the article, however worn, defective, disapproved, or unsafe," while the plaintiffs argued
that § 4071 did not encompass tire carcasses. Id. at 1011. The court, using the GATT, as
well as case law and legislative history, held that Congress intended for § 4071 "to raise
revenue, to impose a moderate burden, and to be non-discruminatory" and that the
construction the government advanced failed to accomplish these goals. Id. at 1011-15.
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taxing imported tire carcasses violated GATT obligations. 150  The court
stated that the GATT is not a treaty, and thus, does not bind Congress. 51

Nonetheless, the court construed the Internal Revenue Code of 1954
consistently with the GATT, and held that Congress intended that the
Revenue Code be nondiscrmunatory and, therefore, that it operate
harmoniously with the GATT 152 The court stated that an ambiguous
statutory command required a nondiscriminatory interpretation. 153 Like the
court in Walter Holm, the Claims Court carefully avoided finding that the
GATT was controlling, but did construe the federal statute consistently with
the GATT ,'4

Even when courts have summarily dismissed arguments that the GATT
controls when a federal statute violates the GATT, they have construed
federal law consistently with the GATT In Suramenca de Aleaciones
Laminadas, C.A. v United States,55 the Federal Circuit rejected the
plaintiffs' claim that the Commerce Department's interpretation of a
statutory provision that gave domestic industries the power to initiate
countervailing and antidumping investigations against importers violated
GATT obligations. 5 ' The Federal Circuit stated that "the GATT is not

Consequently, the court held that the IRS erred in taxing the imported tire carcasses under
§ 4071. Id. at 1015.

150. See id. at 1013 (discussing GATT implications).
151. Id. The court described the GATT as an "agreed code of international good

behavior." Id.
152. Id. at 1013, 1015. The court noted that the IRS did not similarly apply the excise

tax to domestic carcasses because the IRS felt that "any tax obligation respecting such
carcasses is satisfied if the original tire of which the carcass is the remanent was taxed upon
its sale as new." Id. at 1014. Accordingly, the court held that the application of the tax to
imported tire carcasses violated congressional intent that the tax "'be imposed uniformly and
without discrimination.'" Id. at 1013.

153. Id., see Hudec, supra note 43, at 212-13 (stating that statutory interpretation
applied in Select Tire was supportive of GATT). The GATT provision involved here was
the same Article III, § 2 at issue m Bercut. See supra notes 101-11 and accompanying text
(discussing Bercut).

154. See supra text accompanying note 146 (noting that Walter Holm court carefully
avoided finding that minimized GATT's importance); see also Hudec, supra note 43, at 214
(discussing GATT's influence over statutory interpretation in Select Tire).

155. 966 F.2d 660 (Fed. Cir. 1992).
156. See Suramenca de Aleaciones Laminadas, C.A. v United States, 966 F.2d 660,

667-68 (Fed. Cir. 1992) (holding that "on behalf of" language in Tariff Act allowed any
interested party to initiate countervailing and antidumping investigations). In 1987, the
leading domestic producer of electrical conductor aluminum redraw rod (E.C. rod)
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controlling" when a federal statutory provision conflicts with the GATT '1

This statement appears merely to restate the later-in-time rule. 5 8 The court
implied, however, that it will not attempt to construe a statutory provision
consistently with the GATT even if such a construction is possible. 19

Nonetheless, the court based its decision in part on the conclusion that the
statutory provisions at issue, and the Commerce Department's interpretation

petitioned the Commerce Department to investigate Venezuelan producers of E.C. rod for
countervailing and antidumpmg duty violations. Id. at 661. The producer filed the petitions
pursuant to 19 U.S.C. §§ 1671(b), 1673(b), which allow an interested party to initiate
countervailing and antidumpmg proceedings by filing "a petition with the administering
authority, on behalf of an industry " Id. at 664. The Commerce Department investigated
the matter and issued final determinations in both the countervailing and antidumping
investigations against the Venezuelan producers. Id. at 662. In doing so, the Commerce
Department held that an interested party files a petition "on behalf of" the domestic industry
so long as a majority of domestic producers do not oppose the petition. Id. at 662-63. The
United States Court of International Trade, vacating the Commerce Department's
determinations, held that "'the petition was not filed on behalf of the relevant domestic
industry'" because §§ 1671(b), 1673(b) required that a majority of the domestic industry
support the petition. Id. at 663. On appeal, the Federal Circuit held that because the statute
was not clear as to the meaning of "on behalf of," the question was whether the Commerce
Department's interpretation was a permissible one. Id. at 666. The court held that several
possible interpretations existed and that the Commerce Department took a middle position.
Id. at 667 According to the court, the Commerce Department's interpretation was therefore
within the range of permissible interpretations. Id. The court also held that the Commerce
Department's interpretation did not violate the GATT. Id. Consequently, the court reversed
the lower court decision. Id. at 668.

157 Id. at 667
158. But see d. (discussing effect of GATT on court's decision). The court stated that

"even if we were convinced that Commerce's interpretation conflicts with the GATT
the GATT is not controlling" and thus implied that courts are bound not only by inconsistent
statutory provisions, but also by inconsistent executive interpretations. Id. (emphasis
added). Such a reading of the court's opinion dramatically expands the scope of the later-m-
time rule. See supra note 41 and accompanying text (stating that later-m-time rule applies
when statute conflicts with prior self-executing treaty).

159. See Suramenca, 966 F.2d at 667-68 (discussing court's lack of authority to bring
statutory provisions into conformity with GATT). The court stated that although it
recogmzed Congress's interest in complying with GATT obligations, the court was "bound
not by what [it] think[s] Congress should orperhaps wanted to do, but by what Congress
in fact did." Id. (emphasis added). This indicates that when statutory language conflicts
with GATT provisions, courts are bound to interpret the language as conflicting with the
GATT even though there is no express indication that Congress wanted to violate the
GATT. The court further implied that it was powerless to bring statutes into conformity
with the GATT by stating that where statutory provisions are inconsistent with the GATT,
"it is a matter for Congress and not this court to decide and remedy " Id. at 668.
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of those provisions, did not violate the GATT 160 Thus, the Suramenca
decision did not involve a conflict between the GATT and federal law and,
therefore, does not provide much guidance as to what courts should do
when faced with two plausible statutory interpretations, one of which
conflicts with the GATT 161

The court in Suramenca relied upon 19 U.S.C. § 2504(a) and Algoma
Steel Corp. v United States"62 in concluding that the GATT was not
controlling.163 In Algoma, the Federal Circuit held that § 2504(a) controls
when a conflict between domestic legislation and the GATT exists."6

Section 2504(a) requires courts to give effect to legislation that conflicts
with the GATT 165 The Suramenca opinion unplied that § 2504 instructs
courts to decline to construe federal statutes consistently with the GATT
when statutory provisions appear to conflict with GATT provsions.6
However, the language of § 2504, standing alone, does not explicitly or
implicitly reject the canon that courts should construe a domestic statute

160. Id. at 667 The court concluded that the statutory provisions and the GATT did
not conflict despite a ruling by a GATT panel rejecting the Commerce Department's
definition of "on behalf of." Id. In distinguishing the panel's finding, the court stated that
the "panel itself acknowledged and declared that its examination and decision were limited
in scope to the case before it." Id.

161. See id. (holding that Commerce Department's interpretation of Tariff Act does not
violate GATT).

162. 865 F.2d 240 (Fed. Cir. 1989).

163. Suramenca de Aleaciones Lammadas, C.A. v United States, 966 F.2d 660, 668
(Fed. Cir. 1992).

164. Algoma Steel Corp. v. United States, 865 F.2d 240, 242 (Fed. Cir. 1989). The
International Trade Commission (ITC) held that Algoma Steel Corporation (Algoma), a
Canadian steel producer, injured domestic steel producers by selling certain products in the
United States at less than fair value (LTFV). Id. at 241. Algoma, challenging the ITC's
injury determination, argued that the ITC erred in considering other sales Algoma made at
more than fair value (MTFV). Id. The Court of International Trade held that the ITC did
not error in factoring MTFV sales into the injury determination. Id. On appeal, the Federal
Circuit held, inter alia, that the relevant statutory provisions did not preclude consideration
of MTFV sales in making an injury determination. Id. at 242. The court stated that in its
view, the GATT did not embody a contrary position. Id. Accordingly, the court affirmed
the lower court decision. Id. at 243.

165. 19 U.S.C. § 2504(a) (1988); see also supra note 86 and accompanying text
(discussing 1979 Trade Agreements Act and setting out language of § 2504).

166. See Suramenca, 966 F.2d at 668 (stating that Congress, not courts, should remedy
inconsistencies between statutory provisions and GATT); supra note 159 and accompanying
text (discussing Suramerica decision).
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consistently with an international obligation "where fairly possible."' 167

Moreover, if Congress intended § 2504 to limit the authority of courts to
interpret statutes, a separation of powers question may exist.'68

In Sneaker Circus, Inc. v Carter,69 the United States District Court
for the Eastern District of New York held that President Carter complied
with GATT provisions in issuing import relief for domestic shoe makers. 7'
The court carefully reached this conclusion despite holding that the GATT
did not have congressional approval and was, therefore, not applicable.'
This holding, like the holding in Suramerca, implies that courts are
concerned with finding conformity between federal law and the GATT even
in cases when the court rejects the GATT's binding effect."

In several of the decisions discussed above, the statute at issue
arguably benefited domestic industries at the expense of foreign import-

167 Compare 19 U.S.C. § 2504(a) (1988) (stating that no trade agreement conflicting
with domestic statute "shall be given effect") with RESTATEMENT (THIRD), supra note 28,
§ 114 (instructing courts to construe domestic statutes consistently with international
obligations "[w]here fairly possible").

168. See U.S. CONST. art. I0, § 1 (granting Judicial Branch "the judicial [p]ower").

169. 457 F Supp. 771 (E.D.N.Y 1978).

170. See Sneaker Circus, Inc. v Carter, 457 F Supp. 771, 795 (E.D.N.Y. 1978)
(holding that even if GATT was controlling, President did not violate GATT obligations).
Pursuant to the Trade Act of 1974, the United States negotiated Orderly Marketing
Agreements (OMAs) with the governments of Taiwan and South Korea regarding the
amount of nonrubber athletic footwear those countries could export to the United States.

Id. at 777 The plaintiffs, an importer and a retail wholesaler of the type of footwear
covered by the OMAs, brought suit to enjoin the signing of the OMAs. Id. The plaintiffs
argued, inter alia, that the President did not comply with certain provisions of the Trade Act
of 1974 in negotiating the OMAs and that the OMAs violated the United States GATT
obligations. Id. at 778. The United States District Court for the Eastern District of New
York first held that the plaintiffs had standing, that the case was ripe for adjudication, and

that the court had personal jurisdiction over the defendants. Id. at 779-83. With regard to

the merits, however, the court held, inter alia, that the President complied with all of the
provisions of the Trade Act of 1974 and that the OMAs did not violate the GATT. Id. at
789-95. Accordingly, the court denied the plaintiffs' request for declaratory judgment and
injunctive relief. Id. at 796.

171. Id. at 795. The court stated that even if the GATT was applicable, the United
States could suspend GATT obligations when the import of a particular product would

threaten domestic producers of the same product with serious harm or damage. Id., see

Brand, supra note 29, at 490 (noting that court's finding that GATT was not applicable did
not affect outcome of case).

172. See Suramenca de Aleaciones Lammadas, C.A. v United States, 966 F.2d 660,

667 (Fed. Cir. 1992) (holding that Commerce Department's statutory interpretation did not
conflict with GATT obligations).
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ers.11 Congress, from time to time, attempts to benefit domestic industries
by enacting legislation designed to restrict or hinder imports. 74 Courts
likely will decline to challenge Congress in these instances, even when such
legislation violates GATT obligations. 75 However, Congress also supports
the general goals and designs of the GATT 176 Thus, courts face the
difficult task of reconciling Congress's conflicting desires to please specific
domestic constituents while supporting the general principals of the GATT

Some of the decisions discussed above proclaimed the superiority of
federal law over the GATT 177 Other decisions were more deferential to the
GATT,"I or avoided the issue altogether. 9 However, no court has refused

173. See Walter Holm & Co. v. Hardin, 449 F.2d 1009, 1012 (D.C. Cir. 1971) (noting
that Congress realized that its restrictions on commodities could limit quantities of imports);
Bercut-Vandervoort & Co. v United States, 151 F Supp. 942, 947-48 (Cust. Ct. 1957)
(discussing argument that statute provided hidden benefits for domestic producers). In
Mississippi Poultry, the domestic trade associations argued for an interpretation of § 466(d)
of the PPIA that would impose a greater burden on poultry importers. See Mississippi
Poultry Ass'n v Madigan, 992 F.2d 1359, 1365 (5th Cir.) (suggesting that "effective
lobbying" by domestic poultry industry motivated Congress's policy choice), amended, 9
F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en banc). Also, in the
en bane opinion, the dissent stated that both "the panel opinion and.. .the en banc opinion,
hmt[ed] at a latent congressional purpose of trade protectionism." Mississippi Poultry Ass'n
v Madigan, 31 F.3d 293, 311 (5th Cir. 1994) (en banc) (Higginbotham, J., dissenting).

174. See JACKSON, WORLD TRADING SYSTEM, supra note 3, at 65 (discussing
perception that Congress favors protective trade measures). Professor Jackson states "that
congressmen, senators, and a plethora of committees often seem bent on adopting a certain
proposal to please specific constituent groups by restricting imports." Id., see also Hudec,
supra note 43, at 240 (noting that Congress has will to legislate m violation of GATT).

175. Cf. Hudec, supra note 43, at 210-11 (stating that no court has ever sustained claum
that GATT obligation overrides federal law).

176. See JACKSON, WORLD TRADING SYSTEM, supra note 3, at 9 (quoting 1970 Senate
document stating that "principal goal of American foreign policy" since 1934 has been
removal of trade barriers); supra notes 78-87 and accompanying text (discussing
congressional acceptance of GATT obligations).

177 See Hudec, supra note 43, at 211-15 (discussing line of cases finding GATT
inferior to federal statutes); supra note 151 and accompanying text (noting holding in Select
Tire that GATT does not bind Congress); supra note 171 and accompanying text (discussing
holding m Sneaker Circus). Professor Hudec argues that Select Tire and Sneaker Circus are
correct in concluding that the GATT is inferior to federal statutes, but that they fail to
explain this conclusion adequately Hudec, supra note 43, at 215.

178. See Hudec, supra note 43, at 215-16 (discussing cases in which GATT influences
statutory interpretation); supra notes 100-37 and accompanying text (discussing holdings in
Bercut, Star Industries, and United States Steel).

179. See Hudec, supra note 43, at 211 (claiming that eight prior cases "avoided the
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to construe a domestic statute, or the GATT itself, to avoid conflict between
the GATT and federal law as boldly as the court did in Mississippi
Poultry 180

B. Mississippi Poultry

The court in Mississippi Poultry recognized three maxims governing
the construction of statutes that potentially conflict with international
obligations."' 1 According to the court, the first maxim is that Congress
must clearly state its intention to abrogate a treaty or international
obligation of the United States.in The second maxim holds that Congress
must clearly state its intent to apply domestic law extraterritonally 18 The
final maxim is that courts should not construe an act of Congress in a
manner that violates the law of nations if another plausible construction
exists."83 Of these three maxims, the court correctly concluded that the
latter two did not apply to the GATT." However, the court's finding that
the first maxmi did not apply is troublesome. 83

The court's definition of the first maxim was unduly narrow in that the
court referred to "abrogation" as opposed to "violation" of a treaty or
international obligation."8 The Restatement (Third) states that courts shall

issue" when there was claim that GATT obligation prevailed over federal law); supra notes
138-47 and accompanying text (discussing decision in Walter Holm).

180. See Hudec, supra note 43, at 211 (discussing prior cases). Professor Hudec states
that courts have often "indicated a willingness to interpret federal law in ways that facilitate
United States compliance with GATT." Id. Hudec notes that although the court m Select
Tire held that the GATT does not bind Congress, the court nonetheless considered the
GATT in construing the federal statute at issue. Id. at 215.

181. Mississippi Poultry Ass'n v. Madigan, 992 F.2d 1359, 1365 (5th Cir.), amended,
9 F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en banc); see also supra
note 21 (discussing three maxims of statutory construction).

182. Mississippi Poultry, 992 F.2d at 1365.

183. Id.

184. Id.

185. Id. at 1366-67 The court clearly was correct in concluding that Mississippi
Poultry did not involve an extraterritorial application of domestic law and that the GATT
is not customary law. Id.

186. See id. at 1366 (discussing why first maxim does not apply).
187 Id. at 1365-66. The court suggested that Congress needs to express clearly its

intention only when its actions nullify an international obligation. Id. at 1366. This is a
novel suggestion, however, for all other authority appears to indicate that something less
than outright nullification of an international obligation triggers the clear-intent canon. See
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construe statutes "so as not to conflict with international law or with an
international agreement." ' "Conflict" encompasses more than "abroga-
tion."'8 9 Moreover, case law indicates that the clear-intent rule applies
when the statute violates, but does not nullify, an existing international
obligation." In a 1933 case, the Supreme Court stated that "[a] treaty will
not be deemed to have been abrogated or modified by a later statute unless
such purpose on the part of Congress has been clearly expressed."9, The
court's narrow construction of the clear-intent rule in Mississippi Poultry
clearly conflicts with this language.

The court concluded that existing authority strongly supported the
proposition that the clear-intent rule does not apply when Congress violates
GATT obligations." Suramenca was the specific authority the court relied
upon for this conclusion. 93 The Suramenca decision did question the
applicability of the clear-intent rule to statutes that violate the GATT "9
However, the Suramenca court opined that the Commerce Department's
statutory interpretation did not violate the GATT '9 The court expressed
no such belief in Mississippi Poultry 19 Moreover, not all existing case law
supports the conclusion that the clear-intent rule does not apply when an act

supra notes 46-47 and accompanying text (discussing canon of construction when statute
may conflict with international obligation).

188. See supra note 47 and accompanying text (setting out § 114 of RESTATEMENT

(THIRD)).

189. See RESTATEMENT (THIRD), supra note 28, § 114 cmt. a (discussing § 114). The
title to comment (a) is "Interpretation to avoid violation by the United States." Id.
(emphasis added).

190. See United States v. Cook, 288 U.S. 102, 120 (1933) (stating that Congress must
express clear intent before courts will interpret statute in manner that abrogates or modifies
treaty); United States v Palestine Liberation Org., 695 F Supp. 1456, 1465 (S.D.N.Y
1988) (rejecting argument that ATA contravened Headquarters Agreement); see also
RESTATEMENT (THIRD), supra note 28, § 114 (reporters' notes) (stating that Supreme Court
has interpreted statutes consistently with "earlier treaty provisions") (emphasis added).

191. Cook, 288 U.S. at 120 (emphasis added).
192. Mississippi Poultry Ass'n v. Madigan, 992 F.2d 1359, 1365 (5th Cir.), amended,

9 F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en banc).
193. Id. at 1365-66.
194. See Suramenca de Aleaciones Laminadas, C.A. v United States, 966 F.2d 660,

660, 667-68 (Fed. Cir. 1992) (stating that GATT does not control when conflict between
GATT and domestic legislation exists).

195. Id. at 667
196. See Mississippi Poultry, 992 F.2d at 1367-68 (rejecting Agency's argument that

court should not interpret PPIA to conflict with GATT).

1513



51 WASH. & LEE L. REV 1481 (1994)

of Congress conflicts with the GATT 197 Accordingly, the conclusion that
the clear-intent rule does not apply to legislation that violates GATT
obligations is not as obvious as the court in Mississippi Poultry assumed. 198

The court characterized Mississippi Poultry as a policy dispute between
the legislative and executive branches and declined "to enter the fray "199

In so doing, the court, alluding to the distinction between foreign affairs
and foreign commerce, rejected the Agency's argument that the executive
branch's exclusive domain over foreign affairs mandated that the Agency's
interpretation of section 466(d) of the PPIA prevail." Clearly, Congress,
pursuant to the Constitution, more actively regulates foreign commerce than
other foreign affairs.201 Moreover, the court, in rejecting the Agency's
interpretation of section 466(d), perhaps correctly realized that disputes like
the one in Mississippi Poultry are based primarily on economic, as opposed
to foreign policy, considerations and, therefore, do not require blind
deference to the desires of the executive branch.' Nonetheless, the court,

197 See supra notes 100-37 and accompanying text (discussing cases that gave
deference to GATT).

198. See Misslssippl Poultry Ass'n v Madigan, 992 F.2d 1359, 1365 (5th Cir.)
(summarily dismissing Agency's argument that court must construe PPIA consistently with
GATT because Congress did not clearly express its intent to violate GATT), amended, 9
F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en bane). The court
appeared reluctant even to recognize that the clear-intent canon exists. See id. (indicating
reluctance to recognize clear-intent rule). The court qualified its discussion of the clear-
intent rule with the following language: "Even when we grant arguendo that these truisms
of statutory construction exist, we find them inapplicable and therefore not controlling in the
instant case." Id. (emphasis added).

199. Id. at 1367

200. Id.
201. See JACKSON, WORLD TRADiNG SYSTEM, supra note 3, at 62 (stating that Congress

reserves special powers over matters of economic trade); supra note 82 and accompanying
text (same).

202. See Hudec, supra note 43, at 246 (arguing that trade matters should receive
"objective" judicial supervision). Professor Hudec questions the treatment of foreign trade
matters as "matters of high foreign policy" and characterizes trade disputes as conflicts
between domestic industries that will profit from protectionist trade measures and domestic
groups that will pay for reduced competition. Id. Hudec states that these trade disputes
involve "precisely the sort of potentially smelly dispensation of economic favours" that
deserves active judicial supervision. Id. Following this reasoning, the court m Mississippi
Poultry correctly rejected the Agency's contention that, absent a clear statement of con-
gressional intent, the executive branch had exclusive authority to interpret the PPIA because
the PPIA had foreign policy implications. See Mississippi Poultry, 992 F.2d at 1365
(rejecting Agency's argument that executive branch had exclusive authority).
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by refusing to defer to the Agency's interpretation, departed from the
normal course taken by courts in these types of disputes.2 3  Also, the
court's refusal to defer to the Agency served to nummize the GATT's
significance, a result that does not reflect the reality of United States
foreign trade policy I

C. Alternative Decision

The result in Mississippi Poultry was not necessarily inconsistent with
the results in prior cases involving an alleged conflict between federal law
and the GATT because other courts have also been reluctant to disturb
federal law and risk raising the ire of Congress. 5 Moreover, in light of
the statements Congress inserted into the 1990 Act, the court may have had
little choice but to find that Congress intended that "the same" mean
"identical. "I Nonetheless, the court could have reached the same result
in Mississippi Poultry without disregarding the clear-intent rule.

The clear-intent rule does not require courts to engage in the type of
creative statutory construction that the court in Palestine Liberation
Orgamzation employed.' 1 In stating that Congress made a policy choice,

203. See JACKSON, WORLD TRADING SYSTEM, supra note 3, at 67 (stating that judicial
deference to executive branch in foreign affairs "has carried over" to affairs of international
commerce); Hudec, supra note 43, at 246 (arguing that courts continue to defer excessively
to executive branch).

204. See supra note 6 and accompanying text (discussing GATT's role as primary
instrument of U.S. trade policy).

205. C.f. Hudec, supra note 43, at 211 (concluding that case law indicates that GATT
rules are never superior to federal statutes).

206. See supra note 15 and accompanying text (discussing provision in 1990 Farm Bill
stating that Agency erred in interpreting "same as" to mean "at least equal"). But see
Mississippi Poultry Ass'n v Madigan, 992 F.2d 1359, 1368 (5th Cir.) (Reavley, J.,
dissenting) (arguing that Congress did not choose between "identicality" and "equivalence"),
amended, 9 F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en bane).
Judge Reavley argued that the evidence in Mississippi Poultry could not support the
conclusion that Congress intended "the same" to mean identical. See generally d. at 1368-
80 (discussing statutory language and legislative history of PPIA). The dissent to the en
banc opinion made a similar argument. See Mississippi Poultry Ass'n v Madigan, 31 F.3d
293, 310-16 f5th Cir. 1994) (en banc) (Higginbotham, J., dissenting).

207 See RESTATEMENT (THIRD), supra note 28, § 115(1)(a) (discussing situation in
which inconsistency between international obligation and domestic law exists). Section
115(1)(a) provides:

(1)(a) An act of Congress supersedes an earlier rule of international law or a
provision of an international agreement as law of the United States if the
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the court in Mississippi Poultry implied that Congress had considered the
possibility that section 466(d) would place the United States in violation of
international trade obligations."0 This, along with the finding that the
language of section 466(d) "clearly demonstrate[d] that Congress intended
'the same' to be a synonym for 'identical,"' suggests that the court believed
that congressional intent was clear and was inconsistent with the GATT I

Precedent exists for finding that a congressional enactment supersedes
a GATT obligation. In Farr Mann & Co. v United States,10 sugar
importers argued that President Carter violated the GATT's most-favored-
nation requirement by exempting Malawian sugar imports from a presiden-
tial proclamation increasing the import duty on sugar.2 1 The Court of
International Trade held that Congress, in a 1951 amendment to section 22
of the Agriculture Adjustment Act of 1933,12 intended to supersede the
GATT's most-favored-nation provision.213 The court reached this
conclusion after exanumng the language of section 22, as well as the
legislative history of the 1951 amendment. 214 Although neither the language

purpose of the act to supersede the earlier rule or provision is clear or if the
act and the earlier rule or provision cannot be fairly reconciled.

Id. (emphasis added); see also supra notes 51-63 and accompanying text (discussing
Palestine Liberation Organization decision).

208. See Mississippi Poultry, 992 F.2d at 1367-68.
209. Id. at 1368.
210. 4 Ct. Int'l Trade 55 (1982).
211. See Farr Mann & Co. v United States, 4 Ct. Int'l Trade 55, 56-57 (1982)

(discussing plaintiffs' claim). President Carter issued Proclamation No. 4547, which
increased duties on sugar imports. Id. at 56. Proclamation No. 4547 exempted Malawian
sugar from the higher duties, and the plaintiffs brought suit, claiming, inter alia, that an
1853 Treaty and a subsequent Trade Agreement between Argentina and the United States,
as well as the GATT, precluded the United States from granting an exemption to a single
country only Id. at 56-57, 62. The Court of International Trade held that Congress
intended for § 22 of the Agriculture Adjustment Act of 1933 (AAA) to give the President
the authority to grant preferential trade concessions, regardless of any international trade
agreements or obligations. Id. at 63-66. Accordingly, the court held that the President's
exercise of authority pursuant to § 22 of the AAA superseded the requirements of any
international obligations and granted the government's motion for summary judgment. Id.
at 66.

212. Act of June 16, 1951, ch. 141, § 8(b), 65 Stat. 75 (current version at 7 U.S.C.
§ 624(f) (1988)).

213. Farr Mann, 4 Ct. Int'l Trade at 66.
214. Id. at 64-66. Section 22(f) provides:

No trade agreement or other international agreement heretofore or hereafter
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of section 466(d) nor the PPIA's legislative history contained an explicit
congressional declaration that section 466(d) was to supersede all interna-
tional obligations, the court in Mississippi Poultry, like the court in Farr
Mann, found that Congress's intent was clear.2 5 Moreover, the court did
not reject the Agency's claim that the "identical" interpretation of section
466(d) violated the GATT 216 Assuming that Congress understood the
United States obligations under the GATT when it enacted section 466(d),
the court, like the court in Farr Mann, could have found that Congress
intended that section 466(d) supersede the GATT 217

V Conclusion

The GATT does not exhibit the characteristics of more traditional
international obligations. 2 8 Accordingly, courts have struggled to articulate
clearly and consistently the GATT's status in relation to federal law when
federal law allegedly conflicts with GATT obligations.2t 9 One can analyze
the panel opinion in Mississippi Poultry as an attempt to clarify the GATT's
status in United States domestic law The panel opimon implies that the
GATT does not deserve the same level of deference as other international
obligations. However, the panel's characterization of the GATT does not

entered into by the United States shall be applied in a manner inconsistent with
the requirements of this section.

7 U.S.C. § 624(f) (1988).
215. See Mississippi Poultry Ass'n v Madigan, 992 F.2d 1359, 1365-68 (5th Cir.)

(holding that Agency's interpretation of "same as" did not comport with congressional
intent), amended, 9 F.3d 1113 (5th Cir.), reh'g granted, 9 F.3d 1116 (5th Cir. 1993) (en
banc).

216. See id. (rejecting Agency's interpretation despite Agency's claim that competing
interpretation placed United States in violation of GATT).

217 See supra note 208 and accompanying text (discussing § 115(i)(a) of RESTATE-
MENT (THIRD)). The court's finding with regard to congressional intent leads to the
conclusion that § 466(d) of the PPIA cannot be "fairly reconciled" with the GATT.
RESTATEMENT (THim), supra note 28, § 115(1)(a). But see Mississippi Poultry Ass'n v
Madigan, 31 F.3d 293, 312 & n.12 (5th Cir. 1994) (en banc) (Higginbotham, J., dissenting)
(stating that "Congress made no indication whatsoever" in legislative history that PPIA was
intended to do anything other than promote health and safety of domestic poultry market).

218. Cf. Jackson, GATT in U.S. Law, supra note 3, at 252 (stating that GATT is "an
anomaly among major international institutions").

219. See Brand, supra note 29, at 490 (noting that no courts have provided "direct
authority on" or "probing analysis" of GATT's status in domestic law); Hudec, supra note
43, at 199 (concluding that courts have failed to provide adequate analysis of GATT's status
in domestic law).
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accurately reflect the unportant role that the GATT occupies in United
States trade and economic policy I Consequently, Mississippi Poultry fails
to provide a persuasive, or even adequate, analysis of the GATT's status
in United States domestic law

Future courts, when faced with a statutory interpretation that violates
GATT obligations, should decline to follow the reasoning the court
employed in Mississippi Poultry Courts should apply the clear-intent rule
in such situations because no indication exists that the GATT is any less
deserving of deference than other international obligations."2 Moreover,
the clear-intent rule is sufficiently flexible for courts to uphold legislation
when Congress clearly has indicated an intent to legislate in a manner that
violates GATT obligations.'

Thomas William France

120. See supra note 6 and accompanying text (noting GATT's significance in U.S. trade
policy).

221. See supra notes 74-94 and accompanying text (discussing GATT's status in U.S.
domestic law).

222. See supra note 208 and accompanying text (discussing § 115(1)(a) of RESTATE-
MENT (THIRD); in particular, language indicating that courts should find that statute
supersedes international obligation if statute cannot be "fairly reconciled" with obligation).
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