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No. 70-36 Perry v. Sinderman Argued 1/18/72

Odessa College case (Texas) where Resp. was a nontenured faculty
member, with year to year contracts, had been agitating - by testimony and
otherwise - for conversion of Odessa into a four year college. He had
sought permission to appear before legislative committees, but had been
denied permission to leave college. He went anyway, and obviously was a
controversial faculty member.

When the Board notified him that his contract would not be renewed,
he instituted suit immediately (Section 1983, I suppose), claiming denial
of his constitutional right not to be penalized for exercising First Amend-
ment freedoms. He also claimed denial of due process in the failure of
the college to give him a hearing.

On a summary judgment motion, District Court dismissed Sinderman's
case.

On appeal, CCA 5 reversed (unanimous decision), and remanded the
case for a hearing on the merits. The Court held:

1. That plaintiff's rights were "constitutional rather than

contractual citing Pred v. Board of Public Instruction (5th Cir.).

2. That a hearing on the merits is necessary to determine whether
such rights have been infringed - the facts being '"in total dispute'.
3. As to denial of '"procedural due process', the Court held that

even thought not tenured, Sinderman might have an "expectancy of remployment'

If the facts so indicate, he was entitled -~ as a matter of due process - to
notice and hearing, and:

"The hearing must include the right to produce witnesses
and evidence and the right to confront and cross examine



witnesses produced by the opposition. . . . (There must
be) a meaningful opportunity to develop a re~~rd which
can, if necessary, later form a substantial rt of a
court proceeding. U

-

My Tentative Views Following Argument:

(i) The District Court erred in granting summary judgment, and
we should affirm the Circuit Court's remand for an evi atiary hearing.

(ii) But we should not affirm the holding of the Court with respect
to a right to a Gold g v. Wright type of hearing. This is the principal
issue involved in Roth. Perhaps we should defer a decision in Sinderman
until the due process issue is decided in Roth. We could then remand
Sinderman to be decided in light of our Roth decision.

See the briefs amicus in the Roth case (Jenner, Lee Rankin, and
others) for reasons why I disagree with the due process conclusion that non-

tenured teachers have a constitutional right to a hearing.
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Finally, in May 1969, the respondent’s one-year em-
ployment contract terminated and the Board of Regents
voted not to offer him a new contract for the next aca-
demic year. The Regents issued a press release setting
forth allegations of the respondent’s insubordination.?
But they provided him no official statement of the rea-
sons for the nonrenewal of his contract. And they al-
lowed him no opportunity for a hearing to challenge the
basis of the nonrenewal.

The respondent then brought this action in a federal
district court. He alleged primarily that the Regents’
decision not to rehire him was based on his public criti-
cism of the policies of the eollege administration and
thus infringed his right to freedom of speech. He also
alleged that their failure to provide him an opportunity
for a hearing violated the Fourteenth Amendment’s
guarantee of procedural due process. The petitioners—
members of the Board of Regents and the president of
the college—denied that their decision was made in
retaliation for the respoudent’s public eriticism  and
argtied that they had no obligation to provide a hear-
ing.® On the basis of these bare pleadings and three
brief affidavits filed by the respondent.® the District
Court granted summary judgment for the petitioners.
Tt concluded that the respondent had “no cause of ac-
tion against the [petitioners] since his contract of em-

1The press release siated, for example, that the respondent had
defied his superiors by attending legislative committee meetings
when ecollege oflicials had specifieally refused to permit im 1o leave
hiz classes for that purpose.

*The petitioners climed, in their motion for summury judg-
ment, that the deeision not to retain the respondent wus reully
based on his insubordinate econduet. Ree n. 1, supra.

3 The petitioners, for whom summary judgment was grunted, sub-
mitted no affaduvits whatever. The respondent’s affadavits were
very short and essentially repeated the general allegations of his
complaint.
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4 Frandam of cneach. Tor if the government could deny

won beeause of his consgtitutionally pro-
weteu speeen v associations, his exercise of those rights
would in effect be penalized and inhibited. This would
allow the government to “produce a result which [it]
could not command direetly. Speiser v. Randall, 357
U. S. 513, 526. Such interference with counstitutional
rights is impermissible.

We have applied this general prineiple to denials of
tov evemptions. Speiser v. Randall, supra, unemploy-
eno wenefits, Sherbert v, Verner, 374 UL S, 30K, 404-405,
and welfare pavient<, Shapiro v. Thompson, 394 U. S.
618, 627 n. 6; Graham v. Richardson, 403 U. S. 365, 374.
But, 1moet often, we have annlied the prineiple to denials
of"puf‘-"- smnlacioont, o eed Tuotic Workers v. Milch-
ell, 300 u. w. v, 100; Wieman v. Updegrafi. 344 U. S.
183, 192; Shelion v. Tucker, 364 U. S. 479, 485-486;
Torasco v. Watkins, 367 U. S, 488, 495-496; C'rfetera
Workers v. McElroy. 367 U. 8. 886, 804 ; Cramyp v. Board
of Public Instruction. 368 U. S. 278, 288; Buaggell v.
Bullitt, 377 U. S. 360; Elfbrandt v. Russell, 384 U. S.
17; Keyshian v. Board of Regents, 385 T. S. 589, 605—
606; Whitehill v. Fllins, 389 U. 8. 54; Uniied States v.
Robel, 389 U. S. 238; Pickering v. Board of Education,
301 U. S. 563, 5368: Board of Regents v. Roll, ante, at
——. We have applied the prineiple whether the denial
of public employment tock the form of a dismissal, e. g.,
Pickering v. Board of Fducation, supra, or nonvetention,
e. g., Shelton v. Tucker, supra, of a present employee.

Thus the respondent’s lack of a contract ! ~r rerre
“richt” to re-employiert for +ha 1GG9- 1o SRIUTInT

—_— —_—

-, . r———————— ~‘
1S lnlhjg,f(—\rlﬂl tn ]uu 10628 Nii(»‘l—-‘("] iy, 1]](!(}(‘(1’

— - - )
[TV bOfOI\,, vaallS Cvuwiv mao eprcoaloany up;d tllﬁt tlle
nonrenewal of a nontenured public school teacher’s
one-year contract may not be predicated on his exer-
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that program. He claimed that he and others legiti-
mately relied npon an unusual provision that had been
in the college's official Faculty Guide for many years:

“Teacher Tenure: Odessa College has no tenure
system.  The Administration of the College wishes
the faculty member to feel that he has nermanent
tenure as long as his teaching services arc fatis-
1acwory and as long as he displays a cooperative
attitude toward his co-workers and his superiors,
and as long as he ig happy in his work.”

Moreover. the respondent elaimed legitimate reliance
upon guidelines promulgated by the Coordinating Board
of the Texas College and University Svstem that ro-
vided that a person, like himself. who had been employed
as a teacher in the state college and university systemn
for seven vears or more has some form of job tenure.®

%The relevant portion of the guidelines, adopted ax “Policy Paper
1” by the Coordinating Board on October 16, 1067, reads:

“A. Tenure

“Tenure means assurance to an experienced facnlty member that
he may expeet to continue in hix academie position unless adequate
canse for dismissal is demonstrated in a fair hearing, following
established procedures of due process.

“A specific sy=tem of faeulty tenure undergivds the integrity of
cach academic institution. In the Texas public colleges and uni-
versities, thiz tenure svstem should have these components:

“(1) Beginning with appointment to the rank of full-time in-
structor or a higher rank, the probationary period for a faculty
member shall not exceed seven vears, including within this period
appropriate full-time service in all institntions of higher edneation.
This iz subjeet to the provision that when, after a term of probation-
ary service of more than three vears in one or more institutions, a
faculty member ix employed by another institution, it may be agreed
in writing that his new appointment ix for a probationary period
of not more than fonr vears (even thongh thereby the person’s total
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him to reinstatement. But such proof would obligate
college officials to grant a hearing at his request, where
he could be informed of the grounds for his nonretention
and challenge their sufficiency.

Therefore, while we do not wholly agree with the opin-
ion of the Court of Appeals, its judgment remanding this

this case to the Distriet Court is
Affirmed.
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The respondent had no tenure rights to continued
employment. Under Wisconsin statutory law a state
university teacher can acquire tenure as a “permanent”
employee only after several years of year-to-year em-
plovient. Having acquired tenure, a teacher is entitled
to continued emplovment “during efhiciency and good
behavior.” A relatively new teacher without tenure,
however, i1s under Wisconsin law entitled to nothing
bevond his one-year appointment.” There are no statu-
tory or administrative standards defining eligibility for
re-employment. State law thus clearly leaves the de-
cision whether to rehire a nontenured teacher for
another vear to the unfettered diseretion of University
officials.

The procedural protection afforded a Wisconsin State
University teacher before he is separated from the
University corresponds to his job security. As a matter
of statutory law, a tenured teacher cannot be “dis-
charged except for cause upon written charges” and
pursuant to certain procedures® A nontenured teacher.
similarly, is protected to some extent during his one-
year term. Rules promulgated by the Board of Regents

2 Wisconsin Statutes 1967, ¢, 37.31 (1), in foree at the time, pro-
vided in pertinent part that:

“All teachers in any state university <hall initcially he employved
on probation. The emplovment shall be permanent, during efficiency
and good behavior, after 4 vears of continuous service in the ~tate
university system as a teacher.”

3 Wisconsin Statutes 1067, ¢. 37.31, in foree at the time, provided
in pertinent part that:

“No teacher who has become permunently emploved as hercin
provided shall be dizcharged exeept for eause npon written charges.
Within 30 dayvs of receiving the written charges, such teacher may
appeal the discharge by a written notice to the president of the hoard
of regents of stute colleges. The hoard shall eause the charges to
be investigated, heir the caze and provide =uch teacher with a written
statement as to their decision.”
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provide that a nontenured teacher “dismissed” before
the end of the year may have some opportunity for
review of the “dismissal.”” But the Rules provide no
real proteetion for a nontenured teacher who simply
is not re-employed for the next year. He must be
informed by February first “concerning retention or
non-retention for the ensuing year.” But ‘no reason
for non-retention need be given. No review or appeal
is provided in such case.”*

In conformance with these Rules, the President of
Wisconsin State University-Oshkosh informed the re-
spondent before February 1. 1969, that he would not
be rehired for the 1969-1970 academic year. IHe gave
the respondent no reason for the deeision and no oppor-
tunity to challenge it at any sort of hearing.

+The Rules, promulgated by the Board of TRegents in 1967,
provide:

“RULY. T—February 1st i~ establihed throughout the State Uni-
versity <vstem as the deadline for written notifieation of non-tenured
faculty concerning retentien or non-retention for the ensuing year,
The President of cach University shall give such notice cach vear
on or before thix date.”

“RULE TI—During the time a faculty member i+ on probation, no
reazon for non-retention need he given. No review or appeal iz
provided in =uch case.

“RULE HT—Dismis=al’ as opposed to ‘Non-Retention” means ter-
mination of responsibilities during an academic vear. When a non-
tenured faculty member 1= di=missed he has no right under Wiseonsin
Statutes to o review of his ease or to appeal. The President may,
however, In hiz diseretion. grant a request for o review within the
mstitution, either by a faculty committee or by the President. or
both.  Any such review would be informal in nature and would he
advisory only.

“RULE IV—When a non-tenured faculty member i+ dismissed he
may request a review by or hearing before the Board of Regents.
Tieh such request will be considered separately and the Board will,
i its diseretion, grant or deny same in each individual case.”
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The respondent then brought this action in a federal
district court alleging that the decision not to rehire
him for the next year infringed his Fourteenth Amend-
ment rights. He attacked the decision both in sub-
stance and procedure. First, he alleged that the true
reason for the decision was to punish him for certain
statements eritical of the University administration, and
that it therefore violated his right to freedom of speech.’
Second, he alleged that the failure of University officials
to give him notice of any reagon for nonretention and
an opportunity for a hearing violated hig right to pro-
cedural due process of law.

The Distriet Court granted summary judgment for the
respondent on the procedural issue, ordering the Univer-
sity officials to provide him with reasons and a hearing.
310 F. Supp. 972. The Court of Appeals affirined this
partial summary judgment. 446 F. 24 806. We granted
certiorari. 404 U. S. 909. The ~nTv que-tion prescuted
to us at this stage in the case 1 wucwer e »enondent
had a eonstitntional rioht tn g ctotament of vnocane giy(
: Tic L.m:‘m-su?s aceision not to rehire
hun 1or anower yvear.” We hold that he did not.

5 While the respondent alleged that he was not rchired because of
his exercise of free speech, the petitioners insisted that the non-
retention decision was based on other, constitutionally valid grounds.
The District Court came to no conclusion whatever regarding the
true reason for the University President’s decision. “In the pres-
ent case,” 1t stated, “it appears that a determiniation as to the
actual bases of [the] decision must await amplification of the facts
at trial. .. . Summary judgment is inappropriate.” 310 F. Supp.,
at 982,

8 The courts that have had to decide whether a nontenured public
employee has a right to a statement of reasons or a hearing upon
nonrenewal of his contract have come to varving concluzions. Some
have held that neither procedural =afeguard is required. E. g., Orr
v. Trinter, 444 F. 2d 128 (CA6): Jones v. Hopper, 410 F. 2d 1323
(CA10); Freeman v. Gould Special School District, 405 ¥. 2d 1153
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I

The requirements of procedural due process apply only
to the deprivation of interests encompassed within the
Fourteenth Amendment's protection of liberty and prop-
erty.  When protected interests are implicated the right
to scine kel of prior lmnrinE i« meramount.”  Bi the
l'a@ er 00§ Plucewven by procedural due process
is not infinite.

The District Court decided that procedural due proc-
ess guarantees apply in this case by assessing and
balancing the weights of the particular iuterests in-
volved. It concluded that the respondent’s intercst in
re-employment at the Wisconsin State University-
Oshkosh outweighed the University’s interest in deny-
ing him re-employment summarily. 310 F. Supp., at
077-979.  Undeniably, the respondent’s re-employment
prospects were of major concern to him—concern that
we surely cannot say was ingignificant. And a weighing
process has long been a part of any determination of
the form of hearing required in particular situations

(CAS). At leaxt onc court has held that there is a right to a
statement of reasons but not a hearing.  Drown v. Portsmouth School
District, 435 F. 2d 1182 (CA1). And another has held that both
requirements depend on whether the emplovee has an “expectency”
of continued employment. Ferguson v. Thomas, 430 F. 2d 852,
856 (CAS).

" Before a person is deprived of a protected interest, he must be
afforded opportunity for some kind of a hearing, “exeept for extraor-
dinary situations where some vualid governmental interest is at
stake that jusiifies postponing the hearing until after the cvent.”
Boddie v. Connecticut, 401 T. 8. 371, 379. “While ‘{m]Jany con-
troversics have ruged about . . . the Due Process Clause, . . . it is
fundamental that exeept in emergency situations [and this is not
one] due process requires that when a State secks to terminate [a
protected] mterest . . . | it must afford ‘notice and opportunity for
hearing appropriate to the nature of the casce’ before the termina-
tion becomes effective”  Bell v. Burson, 402 U. 3. 535, 542. For
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by procedural due process.” But, to determine whether
due process requirements apply in the first [ ce, we
must look not to the “weight” but to the nature of
the interest at st = See Morrissey v. Brewer, — U,

— . ——. We nust look to see if the interest is within

bl

the Fourteenth Amendment’s protection of liberty and
property.

“Liberty” and “property” are broad and majestic
terms. Thev are among the “[g]reat [constitutional]
concepts . . . purposely left to gather meaning from
experience. . . . [T]lhey relate to » whole domain
of social and economic fact, and the statesmen who
founded this Nation knew too well that only a stagnant
society remains unchanged.” National Ins. Co. v. Tide-
water Co., 337 U. S. 582, 646 (Frankfurter, J., dissent-
ing). For that reason the Court has fully and ally
rejected the wooden distinction between “rights” and
“privileges” that once scemed to govern the applica-
bility of procedural due process rights." The Court has

the rare and extraordinary situations in which we have held that
deprivation of a protected interest need not be preceded by oppor-
tunity for some kind of hearing, see, e, g.. Central Union Trust Co.
v. Garvan, 254 U. S. 534, 566 Phillips v. Commissioner, 283 U. S.
589, 597 Fwing v. Mytinger & Casselberry, Ine., 339 U. 8. 594,

5 “The formality and procedural requisites for the hearing can
vary, depending upon the importance of the interests involved and
the nature of the subsequent proceeding=.” Boddie v. Connccticut,
401 U. 8. 371, 378. Sec, ¢. g., Goldberg v. Kelly, 397 U. 8. 254, 263;
Hannah v. Larche, 363 U. 8. 420. The constitutional requirement
of opportunity for some form of hearing before deprivation of a
protected interest, of course, does not depend upon such a narrow
balancing process. See n. 7, supra.

9Tn a leading case decided many years ago. the Court of Appeals
{or the District of Columbiy Cireuit held that publie employineut in
general was a “privilege,” not a “right,” and that procedural due proc-
e23 guarantees therefore were inapplieable.  Bailey v. Richardson, 182
F. 2d 46, aff’d by an equally divided Court, 341 U, 8. 918, The basis
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also made clear that the pronert interests J 1 by
procedural due process extenu_weul beyond wn-

ership_of real estate, chattels, or_money."” By the
same token, the Court has required due process protec-
tion for deprivations of liberty beyond the sort of formal
constraints imposed by the eriminal process.™

Yet, while the Court has eschewed rigid or formalistic
limitations on the protection of procedural due y 58,
it has at the smne time observed certain hour 8.
For the words “liberty” and “property” in the Due
Process (lause of the Fourteenth Amendment must be
given some meaning.

II
“While this Court has not attempted to define with
exac ess the 1 rty . . guaranteed by the Fourteenth

Amendment] the term has received much consideration,
and some of the included things have been definitely
stated. Without doubt, it denotes not mer 7 frc om
fre= hodily restraint but also the right of the md"'"lual

to eontract, to engage m any of the Conuuun ¢ ouupd-
- —— —

of this holding has heen thoroughly undermined in the ensuing vears.
For. as Mr. Jusrict: Bracxkyuy wrote for the Court only last vear,
“this Court now hax rejected the concept that constitutional rights
turn upon whether a governmental benefit i= charaeterized as a
‘right’ or as a ‘pri\ ilege.” " Graham v. Richardson, 403 U. 365,
374 See, e. Morrissey v. Brewer, .8 — v Bell v.
Durson., 402 T‘ % 535, 539: Goldberg v. Kelly, 307 U. 8. 254, 262;
Shapiro v. 7/10)1)/)\01/ 304 UL 861N, 627 0. 6 Pz(lmrmg v. Board of
Fducation, 391 U. 8 563, 368; Sherbert v. Verner, 374 U, 398,
104,

10 See, e. g., Connell v. Higgenbotham, 403 U. 8. 207, 208; Bell
v. Burson, 402 U. 8. 533; Goldberg v. Kelly, 397 U. 8. 254

11 “Although the Court has not assumed to define ‘liberty’ [in
the Fifth Amendment’s Due Process Clause] with anv great pre-
cision, that term is not confined to mere freedom from bodily reg
straint.”  Bolling v. Sharpe, 347 U. S, 497, 499.  See, e. g., Stanley
v. Hlinois, — U. S, ——; Armstrong v. Manzo, 380 U. 8. 545.
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tions of life, to acquire useful knowledge, to_m=rry,
establish a home and bring up children, to w 01~h1p Cad
according to the dictates of his own conscience. and
velwllv to enmv those privileges lone mm&‘l/ed

as essential 0 e ordérly pursuit of happiness by fl ee
men.” Meyer v. Nebraska, 262 U. S. 390, 399. In
a Constitution for a free people, there ean be no doubt
that the meaning of “liberty” must be broad indeed.
See, e. g., Bolling v. Sharpe, 347 U. S, 497, 499-500;
Stanley v. Illinots, — U, S. —,

There might be cases i =hich a State refused to re-
employ a =~ son under suen cirecunstances that interests
in ety would be implicated.  But this is not such a
case. -
“The State. in declining to rehire the respondent, did
not malke anv charge against him that might ceriously
damage his standing and associations in his community.
It did not base the nonrenewal of his contract on a
charge, for example, that he had been guilty of dis-
honesty, or immorality. Had it done so, this would be
a different case. For “|wlhere a person’'s good name,
reputation, honor or integrity is at stake because of
what the government is doing to him, notice and an
opportunity to be heard are essential.”  Wisconsin v.
Constantineau, 400 U. 8. 433. 437. Wieman v. Upde-
grafi. 344 U. S, 183, 101: Joint Anti-Fascist Refugee
Committee v. MeGrath, 341 U. S, 123; United Slates
v. Lovett, 328 U. S. 303, 316-317; Peters v. Hobby, 349
U. S. 331, 352 (concurring opinion). Sec Cafeteria
Workers v. McElroy, 367 U. S, 886, 898, In =uch a
ase, due process would accord an opportunity to refute
the charge before University officials.”  In the present

12 The purpose of such notice and hearing ix to provide the per=on
an opporturity to clear hiz name. Onee a person hax cleared his
name at g hearing. his emplover, of courre, may remuain free to
deny him future emplovment for other reasons,
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case, however, there is no suggestion whatever that e
respondent’s interest in his “good name, reputation, honor
or integrity’ is at stake.

Similarly, there is no suggestion that the State. in
declining to re-employ the respondent, imposed on hiin
a efigx_lla_nr nﬂmr_fo_rmnl_gis_:ﬂk”ity that forcclosed a
range of ower employuent ﬂ""mume,
for example, did not 1voke any regulations to bar
the respondent from all other public employment in
State universities. Had it done so, this, again, would
be a different case. For “[t]o be deprived not only of
preseut government employment but of future oppor-
tunity for it is no small injury . ...” Joinl Anti-Fascist
Refugee Committee v. McGrath, supra, at 185 (Jackson,
J., concurring). See Truax v. Raich, 230 U. S. 33. 41.
The Court has held that a State, in regulating eligibility
for a tyvpe of professional employment, cannot foreclose
a range of opportunities “in a manner . . . that con-
travene|s| due process.”” Schware v. Board of Bar Ex-
wmniners, 353 U. S. 353 U. 8. 232, 238, and, specifically,
i a manner that denied the right to a full prior he
ing.  Willner v. Commitice on Character. 373 TU. S. 96,
103. See Cuafeteria Workers v. McElroy, supra, at 898.
T the present case, however, this principle does not
come into play.™

15 The Distriet Conrt made an assumption “that non-retention hy
one umversity or college ereates conerete and practical difficulties for
a professor m his subsequent academie career.” 310 F. Supp., at
979, And the Court of Appeals bazed it aflirmance of the sununary
judgment Lirgely on the premise that “the substantial adverse effect
non-retention is hikely to have upon carcer interest= of wun individu
professor” amounts to a hmitation on future cmployment opportuni-
ties suflicient to mvoke procedural due process guaranties. 446 F.
2d, at 809. But the record eontains no support for these assump-
tions. There 1s no =uggestion of how nonretention might affect the
respondent’s future employment prospects.  Mere proof, for example,
that his record of nonretention in one job. taken alone, might make
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To be sure. the respondent has alleged that the non-
renewal of his contract was based on his cxercise . b
right to freedom of speech. But this allneation ig ~~*
n(é){w before us. Becavlllse the Distriet Coure stayed pro-
C(Mthis issue, the 1 Hondent. has yet to e
that the decision not to rehire him was, in fact, based
on his free speech activities."

him somewhat less attractive to =ome other emplovers would hardly
establish the kind of foreclosure of opportunities amounting to a
deprivation of “liberty.” Cf. Schware v. Board of Bar Eraminers,
supra.

1 8&ee n. 5, infra. The Court of Appeals, nonetheless, argued that
opportunity for a hearing and a statement of reasons were v ‘red
here “as a prophylactic against non-retention decisions imp  erly
motivated by exereize of proteeted rights,” 446 F. 2d, at 810
(emphasis supplied). While the Court of Appeals recognized the
lack of a finding that the respondent’s nonretention was ba on
excreise of the right of free speech, it felt that the respo it's
interest in liberty wus sufliciently implicated here because the de-
cision not to rehire him was made “with a background of contro-
versy and unwelcome expressions of opinion.” Ihid.

When a State would directly impinge upon interests in free speech
or free press, this Court has on oreasion held that opportunity for
a fair adversarv hearing must precede the act | whether not
the speech or press interest ix clearly protected under substantive
First Amendment standards., Thus we have required fair notice and
opportunity for an adversury hearing before un mjunetion iz issued
against the holding of rallies and public meetings.  Carroll v. Prin-
cess Anne, 393 UL 3. 175, Similarly, we have indicated the necessity
of procedural safeguards before a State makes a large-scale seizure
of a person’s allegedly obscene books, magazines and =o forth. A
Quantity of Bools v. Kansus, 378 U. 8. 205: Marcus v. Search War-
rant, 367 U. 8. 717. See Freedman v. Maryland, 330 TU. 3. 51;
Bantam Boolks v. Suilivan, 372 U. 8. 58. See generally Mona in,
First Amendment “Due Proeess,” 83 Harv. T.. Rev. 518.

In the respondent’s case, however, the State has not directly im-
pinged upon interests in free specch or free press in any way com-
parable to u seizure of books or an injunction ngainst meetings.
The interest in holding « teaching job at a state university, simpliciter,
i not itself a free speech interest. A governmentally employed
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Hence, on the record before us, all that clearly  pears
is that the respondent was not rchired for one year at
one University., It stretches the concept too far to
suggest that a person is deprived of “hiberty” w n he
simply is not rehired in one job but remains as free as
before to seek another.  Cafeteria Worlers v. McElroy,
supra, at 895-806.

I

The Fourteenth Amendment’s procedural protection
of property is a safeguard of the security of i ests
that a person has already acquired in specific benefits.
These interests—property interests—may take many
forms.

Thus the Court has held that a person receiving wel-
fare benefits under statutory and administrative stand-
ards defining cligibility for them has an interest in
continued receipt of those benefits that is safegi  ded
by procedural due process. Goldberg v. Kelly, 397 U, S.
254.7 See Fleming v. Nestor, 363 U, S, 603, 611. Simi-

teacher’s interest in being allowed to say what he wants to say
in or out of his classes ix a free speech interest, but his interest
simply in continuing to hold the job ix not.

1 Goldsmith v. Board of Taxr Appeals, 270 1. 8. 117, is a related
case. There, the petitioner was a lawver who had been refused ad-
mission to practiee before the Board of Tax Appeals.  The Boare  ad
“published rules for admission of persons enfitled to practice hefore i,
by which attornevs at Inw admitted to courts of the United Stutes and
the States, and the District of Columbia, as well as eertified lie
accountants duly qualified under the law of any State or the Dis-
trict, are made eligible. . . . The rules further provided that the
Board may in its diseretion deny admizsion to any applicant, or sus-
pend or disbar any person afier admission.” Id., at 119, The Board
denied admission to the petitioner under its diserctionary power,
without a prior hearing and a statement of the reasons for thed 1L
Although this Court disposed of the case on other grounds, it stated,
in an opinion by Mr. Chief Justiee Taft, that the existence of the
Board’s eligibility rules gave the petitioner an interest and claim
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and that support claims of entitlement to those bene-
fits. Thus the welfare recipients in Goldberg v. Kelly,
supra, liad a claim of entitlemment o _sielfare navments
that_was grounde! 1 **~ statute f‘@ﬁning\eh --------- " for
them. The reciptents nad not yor SHown that they
were, in fact, within the statutorv terms of eligihbility.
But we held that theyv had a right to a hearing at which
they might attempt to do so.

Just as the welfare reeipients’ “property” interest in
welfare payments was created and defined by statutory
terms, so the respondent’s “property” interest in employ-
ment at the Wisconsin State University-Oshkosh was cre-
ated and defined by the terms of his appointment. Th
terms secured his interest 1 elmployment up to June 30,
1969.  But the important fact in this case is that they
specifically provided that the respondent’s employm ¢
was to terminate on June 30. They did not provide for
contract renewal absent “sufficient cause.” Indeed, th
made no provision for rencyal whatsoever. B

Thus the terims o: wic lC‘SllU“dOl]t.S appointment se-
cured absolutely no interest in re-employment. for the
next year. They supported absolnfely no possie claim
of entitlemenrt 4 raZ3MT..... nent. .\OT, Sighiicantly, was
there any stace staLute Eversity rule or policy that
secured his interest in re-ciuployinent or that created any
legitimate claim to 1t.*°  In these circumstances, the re-
spondent surely had an abstract concern in being rehired,
but he did not have a property interest sufficient to require
the University authorities to give him a hearing when
they declined to renew his contract of employment.

16 To be sure, the respondent does suggest that most teachers hired
on a year-to-year basis by the Wizconsin State University-Oshkosh
are, in fact, rehired. DBut the Distriet Court has not found that
there is anything approaching a “common law” of re-cmployment,
see Perry v. Sindermann, post, at , %0 strong ax to require Uni-
versity officlals to give the respondent a statement of reasons and a
hearing on their decision not to rehire him.
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Our andlysis of the respondent’s constitutional rights
in this cage does not in any way ini ite a view that
Erovision f an opportunity for a hearing anaa te-
ment of geasons for nonretention would be inappro-
priate or funwise in public ¢ eges and universities.
Tiideed, tfeso-basicprosedtrat-enfesrrds might be most .
salutary.
But it 1s a written Constitution that we apply. We
must conclude that the summary judgment for the re-
sp dent should not have been granted, since the re-
spondent has not shown that he was deprived of liberty
or property protected by the Fourteenth Amenc nt.
The judgment of the Court of Appeals, accordin, | is
reversed and the case is remanded for further procecaings
congistent with this opinion.

It s so ordered.

17 Qee, e. ¢g., Report of Committee A on Academic Freedom and
Tenure, “Procedural Standards in the Renewal or Nonrenewal of
Faculty Appointments,” 36 AAUP Bulletin 21 (Spring 1970).
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Thus the respondent offered to prove that a teacher, with
his long period of service, at this particular State College
had no less a “property” interest in continued employ-
ment than a formally tenured teacher at other colleges,
and had no less a procedural due process right to a state-
ment of reasons and a hearing before college officials
upon their decision not to retain him.

We have made clear in Roth, ante, at —, that prop-
erty” interests subjeet to procedural due process protec-
tion are not limited by a few rigid, technical forms.
Rather, “property” is a constitutional concept. It de-
notes a range of interests that are secured by “existing
rules or understandings.” Id., at —. A person’s inter-
est in a benefit is a “property” interest for due process

purposes if there are such rules orfunderstandings that
support his claim of entitlement to the benefit and that
he may invoke at a hearing. Ibid.

A written contract with an explicit tenure provision
clearly is evidence of a formal understanding that sup-
ports a teacher’s claim of entitlement to continued em-
ployment unless sufficient “cause” is shown. Yeta' nce
of such an explicit contractual provision may not: ays
forcclose the possibility that a teacher has a “property”
interest in re-employment. By analogy, the law of con-
tracts long has employed a process by which agrecments,

probationary period in the academic profession is extended beyond
the normal maxmium of seven years).

“(3) Adequate causc for dismissal for a faculty member with ten-
ure may be established by demonstrating professional incompetence,
moral turpitude, or gross neglect of professional responsibilities.”
The respondent alleges that, because he has been employed as a
“full-time instructor” or professor within the Texas College and
University System for 10 years, he should have “tenure” under
these provisions.

mutually
explicit
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though not formalized in writing, may be “implied.” 3
Corbin on Contracts, §§ 561-572A. Ixplicit contractual
provisions may be supplemented by other agreements
implied from “the promisor’s words and conduct in the
light of the surrounding circumstances.” Id., at § 562.
And, “It]he meaning of [the promisor’s] words and acts
is found by relating them to the usage of the past.” Ibid.

A teacher, like the rospondent v*-heut—fea—ma jgerees
uao-nnghb—b‘;ab} $@mplrer == POt oT St —e ot

et e B e et e s e e e
ﬁt-anees-&“’ et s e o L
Ot b Lottt .;UL tensree  Just as this Court
has found there to. be a “common law of a particular
industry or of a particular plant” that may suppl ent
a collective-bargaining agreement, Steelworkers v. »/ar-
rior & Gulf Co., 363 U. S. 574, 579, so there may be an
unwritten “common law” in a particular university that
certain cmployees shall have the equivalent of tenure.
This is particularly likely in a college or university, like
Odessa Junior College, that has no explicit tenure sv<tem
even for senior members of its faculty, but that noucdhe-
less may have created such a system in practice. See
Byse & Joughin, Tenure in American Higher Education
17-28.

In this case, the respondent has alleged the existence
of rules and understandings, promulgated and fostered
by state officials, that may justify his legitimate claim
of entitlement to continued cmployment absent “suf-
ficient cause.” We disagree with the Court of Appeals
insofar as it held that a mere subjective “expectancy” is
protected by procedural due proce -, but the respondent
must be given an opportunity to prove the legitimacy
of his claim of such entitlement “under the policies and
practices of the institution.” 430 F. 2d, at 943. Proof
of such a property interest would not, of course, entitle

who has held

his position for
a number of years
might be able

to show from the
circumstances of
this service --
and from other
relevant facts --
that he has a

a legitimate
claim of entitle-
ment to job
tenure,
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