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2. Facts: Private respondents (school children and
their parents) brought an action in 1968 seeking injunctive
relief from alleged unconstitutional segregation of the Pasadena
school system. (The school district is a suburban one near
Los Angeles.) The United States intervened as a plaintiff.

The action resulted in a finding that the school board had
practiced de jure segregation.l The DC (Real) entered a
decree in 1970 enjoining racial discrimination in operation

of the school district. The decree further reanired that the
school board draft a nlan for school attendance whereby

thewn~ =nnld Hha na enrhnnl in tho Nietrrict, elementary or junior
high or senior high school, with 2 mainritv nf anv minnrifv'
etndantg " (This was conceived of as an ongoing requirement.)

The *'old" school board (see infra) did not appeal this decree

and submitted a plan.

10 The evidence establishing the segregatlon is summarized
in CA 9's oplnlon (Petition at A3) and in the SG's memorandum
in opposition (Response at 2, n. 1.)

2. Under the plan the school district was divided into four
ethnically balanced areas. The schools were organized to run
from K-3 and 4-6 at the elementary level , 7-8 at the junior high
level, and 9-12 at the senior high level. Assignments were made
to achieve e**~7~ *~7lance. Elementary students walked to
nelghborhooc wvawowaw fOr part of their education and were transported
"as. a neighborhood" to other schools for the remainder. Apparently
vas use.‘l —mma e aa L i T RSO UR T SUPUG, SR SPU, SR P | 1-Vel.
(Levavsom at A, ...,
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] school

1972: f¢ r noncomplying schools (50.1% to 53.9%)
1973: f: ‘e noncomplying schools (51.3% to 60.2%)

In the meantime he composition of the school board also changed.
The board that 1 .d chosen not to appeal the 1970 decree was
replaced with a voard that ran on a ''mo busing' platform.

In 1973 the new board made a motion in DC seeking:
(1) relief from the 1970 decree requiring desegregation and
approving the old board's plan for desegregation; (2) dissolution
of the '"mo majority'" aspect of the injunction; (3) termination of
the DC's continuing jurisdiction over the school district, or,
alternatively, (4) permission to modify the "Pasadena Plan" th\fﬂmra

by substituting an "Alternative Plan.” 3 After evidentiary

3. The "old plan'" is discussed in note 2 supra. The
Alternative Plan would have differed primarily by refnstituting
K-6 primary schools and cutting down busing at that level. Any
student would be able to attend any school of his or her choice
in the "ethnically-balanced'" attendance area in which the student
resided. Each primary school would also have a "mini-school' with
a special curriculum which would be advertised with an eye toward
attracting students of all races. If a school were raciclly
imbalanced through the student choices, that school would be ‘'paired"
with another school and the students from the '"paired schools'' would
attend ''shared experiences.'" (See Petn at A34. See also the
Appendix to the DC order.)



hearings the DC denied the relief; CA 9 affirmed.

3. Opinions Below:

(a) District Court (Appended at end of this memo.)

The DC order is rather unclear. Most of the opinion is devoted
to discussion of the request to allow the Altermative Plan.
Judge Real began by noting the opposition that the ol{

Plan had encountered almost from the beginning, specifically
the "no busing'" plank of the present school board. He also
cited the violations of the "no majority" requirements. (This
despite the stipulation between the parties that the variances
from the '"mo majority" requirement were not ''violations."

(Petn. at A 32, n. 4.)) The significance of these "findings"

is not made clear. The court then turned to the "evidence"
offered by petitioner in support of the Altermative Plan to
show ‘'changed circumstances.'" This "evidence'" consisted of
attempts to prove that the old plan (1) was an educational
failure and (2) was causing ''white flight." The court found
this evidence insufficient to allow substitution of the
Altermative Plan. There was contradictory evidence on the
effectiveness of the old plan and the court discounted petitioner's
adverse evidence because the opposition to the old plan might
have deprived it of educational value it would have had if unopposed
The court also noted that there was no evidence establishing

a link between the old plan and the decrease in white enrollment
and that the decrease in white enrollment paralleled a general
California trend of white egress. (See petition at A 5.)

Finally, DJ Real noted that the Alternative Plan had "freedom of



choice'" elements. He found that plans with a "Freedom of

Choice"” element had previously been unsuccessful in Pasadena

and elsewhere in California. And he felt that ''realism' suggeste€
they would fail again. He felt such plans bore a heavy burden

of justification., In a crucial passage he noted:

“"Before any Court can stamp its imprimatur
to a proposed 'freedom of choice' plan of
desegregation - or of continuing desegregation ~ it
must be satisfied that freedom of choice is a
riable altermative to a plan which can guarantee
hat no school in a once- segregated [footnote 10]
ichool district shall be permitted to have an
mrollment with a majority of any minority.
footmnote 111"

Footnote 10, in essence, said there is '"'in logic, no distinction"
between de jure and de facto segregation., Footnote 11 noted
that there were ‘‘conceivable circumstances' in which a ''no~
majority' mandate could not be met.

With this notnourf:of reasoning, substitution of the
Alternative Plan was rejected. The Court then summarily refused
to lift the injunction or terminate its jurisdiction, reasoning
that such relief

"would. . . leave the Board to its own dewices

concerning the [old plan] and its continued viability

as a mandate for desegregation. To grant such relief

would -~ in light of the avowed atms of four members

of a five-member Board - surely be to sign the
death warrant of the [old plan] and its objectives."

In his oral ruling, b ’ ‘i . ——f_fa NT Dnaal

gatA t+hat+ hie dectree meant "

<
t T 7T s sess o ST AT MBIV LN LY - e~



Pasadena.' (Petition at All.)

(b} gé_gz Petitioner appealed. Because of the
school board's failure to appeal the 1970 decree, CA 9 counsidered
that the issue before it was: '"'[W]hether the District Court
erred in its determination, in denying appellants' 1974 motions,
that eveuts and circumstances occurring and existing in
Pasadena since [1970] . . . do not justify relief . . . ."
The - ’ Tt oA fleens AL EEAwAnd andipions.

1ise that an injunction

in & school case, Llke tnat 1n any vwner case, should be lifted

when the "damgers . . . have become attenuated to a shadow."

(United States v. Swift & Co., 286 U.S. 106, 114 (Cardozo,'J.).)

He alsc moted that the factual determinations involved in Judge
Real's order were to be measured against the clearly erroneous
standard. Applying these rules, Judge Ely could not fault
the DJ's refusal to provide relief.
On the requested relief from the 1970 decree and its
"no majority' provision, he concluded:
A careful review of the record reveals
abundant evidence upon which the district judge . . .
could rightly determine that the ''daengers' which
induced the original determination of constitutional
infringement in Pasadena have not diminished
sufficiently to require modification or dissolution
of the original Order."
He relied on: (1) the ariations from the '"no majority"
requirement in 1971-72-7., (2) the board's desire to substitute

a "freedom of choice" plan which would very likely result in rapid



resegregation, (3} the antibusing platform of the new board,
(4) and the findings that the educational effects of the new
plan and the white egress did not compel a finding of 'changed
ixcumstances.' He recognized the Swann language to the effect

‘hat racial mix cannot be reanired tn he held constant in schools

402 U.S. at 31-32). Bu

been
I-\QA mat anrnsrad Fa hasre hoon aetramned nut, ThuS the DC was

entitled not to dissolve its injunction. However, he specifically
disapproved the DC's "my lifetime' standard, noting that "annual
readjustment is not necessary once a court determines that there
has been a full and genuine implementation which has eliminated,
with some anticipated permanence, racial discrimination froﬁ the
system.' (Petition at A 11.)

On the issue of the requested termination of the continuing
jurisdiction of the DC, Judge Ely held that the DC was not
clearly wrong in refusing termination because petitioner had not
proved that segregation had been disestablished. He again relied
upon the school board's failure to comply with the '"no majority"
requirement and its attempt to substitute the "freedom of choice"
plan.

On the refusal to allow the substitution of the Alternative
Plan, Judge Ely again upheld the DJ. He relied upoﬁ?ﬁénerally
recognized ineffectiveness of "freedom of choice" plans and ruled
that the DC was entitled to find that substitution of such a

plan would not meet the board's duty to "make every effort' to
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desegregate. (Davis v. Bd. of @rhonl Comm'rs., 402 U.S. 33, 37.)

Judge Chamhare concurred. He noted that he might not have
allowed imposition of a continuing duty to reassign students
had the original decree been appealled. But he agreed that in
the procedural posture of the case the DC should be affirmed
in refusing relief, provided that he would afford the relief
"within a very short time after the school again gets in
compliance.” He refused to reach the merits of the alternative
plan.

Judge Wallace dissented. He felt that there may have
existed facts that would have entitled the DJ to refuse the
relief requested because desegregation had not succeeded. But
he felt that the DC had considered the wrong factors in coming
to.its decision. Specifically, he felt that in continuing the
injunction and its jurisdiction the DC had relied on the
'ma® - © o7 A= flodihda wandal halance! and that Swann
prohibits such reliance. He felt that the DC's approach in
this respect stemmed from a disregard of the distinction between
de jure and de facto segregation, He felt that if these
misconceptions were removed, the DC might not have refused the
relief. For if strict adherence to racial "balance" were not
required, the '"violations' of the 1970 decree diminished in
significance. He also contended that by focusing merely on
numbers, the DC failed to analyze whetrher racial imbalances that
would occur under the Alternative Plan would stem from de jure

or de facto sources.



He would have reversed and remanded
on whether there were facts properly to be
indicated de jure segregation had not been
burdenr of proof would be on the school boar

4. Contentions: The School Board

(1) A judicial decree re-uiring a f
for all schools is invalid (citi g Swanm).
the rreatment of the decree by the DC and C
no majority' requirement was more than a "
achieving desegregation. The private respo
the terms of the decree are not properly be
because of petritioner's failure to appeal t
agrees. He notes further that any impermis
quotas by the DC has been purged by CA 9's
“such portions of the record as suggest the
interprets his injunction to require coutin
(2) A requirement of annual redistr

(citing Swann). Petitioner argues that ev
majority" requirement was not invalid in tt
deviations from it in subsequent years were
causation. The private respondents and the
issue is also not properly in the case.

(3)

entitle the school board to be relieved of

Its three years of compliance w

The private respondents argue that the schc

r new findings
lied upon that

amped out. (The

)

ntends:

ed racial balance
t argues that

9 show that the
arting point" in
.ents reply that
re this Court

: decree. The SG
ble reliance on
pudiation of

listrict judge

)us annual redistricting.'

:ting is invalid
t 1f the '"no

first place, any
le facto in their

G agree that this

h desegregation

1e DC jurisdiction.

. board has not been in



10.

compliance because of its foot-dragging. The SG notes that
injunctions in desegregation cases are designed to (1) stop
discrimination, (2) correct discrimination, and (3) protect
against future discrimination. He says that non-termination
was proper here both because of noncompliance and because
of the board's desire to substitute a plan that would lead to
resegregation.
(LY €A 9 erred in rejecting the Alternative Plan merely
b ecause it had an element of "freedom of choice'" (citing Greem
for the proposition that such plans are not per se impermissible).
The private respondents argue that this issue is not presented
by this case because the old de jure segregation has not beeﬁ
stamped out. The SG argues that the DC was entitled to find and
didxfind that under the circumstancee of th .:ase the plan was
insufficient, citing the previoi. '"'freedom of choice' plauns
that had failed in Pasadena and elsewhere in Califormia.
Petitioners also contend that this case is moot because the
named plaintiffs have graduated and the action was never properly

certified as a class action. (Bd. of School Commrs. of

Indianapolis v. Jacobs, 420 U.S. 128 (1975).) The private respondents
contend that this case differs from Jacobs and that in desegregatior
cases, mootness should be judged by different standards. It
should be held that school cases fall into the ''capable of

repetition but evading review' exception or into the Gerstein v.
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Pugh notion of a certain ‘'constant existence of a class. . .
suffering the deprivation."” The private respondents and the
SG in any case agree that since the U.S. is a party plaintiff the
case is not moot.

5. Discussion: The respondents appear correct in

asserting that petitioner's issues (1) and (2) are not in the
case, except insofar as Judge Wallace is correct that DJ Real
is relying on impermissible factors in rejecting the requested
relief.

The law governing a DC's lifting of a desegregation decree
is unsettled and obviously important. The case squarely presents
issues 1n the area. unrortunatery the opacity of the DC's
opinion make it difficult to deal with these issues. Judge W ice's
position that the DC relied on improper factors has some force.
But the DC opinion leaves unclear exactly how much force.

For one thing, in talking about the requested termination of the
injunction and judicial supervision (as opposed to substitution
of the Alternative Plan), the DC noted that allowing relief would

"sign the death warrant of the [old plan] and its objectives."

4. Petitioner as another question presented - presented
without further elaboration: ''Does a decree imposing racial balance
preclude a school board from acting to prevent the school system
from becoming an all-minority school system?'"  The respondent
helpfully replies: 'Petitioners' question Four . . . . is sophistic
phraseology to the nth degree."
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The o0ld plan was designed to stamp out de jure segregation,
-whatever remarks the DJ made about equating de jure and de

> Further, in discussing the Altermative

facto. segregation.
Plan the DC adverted to elements of de jure segregation -
specifically}school board hostility to desegregation. It is thus
not clear that the DC failed entirely to consider proper factors.
Also, Judges Ely and Chambers are able to rationalize the DC
‘opinion sufficiently to suggest that the same result could have been
reached without undue reliance on quotas. And they put the DC on
warning against such undue reliance in the future.

There are responses from Spangler and the SG.

There is a suggestion of mootness from petitioner and

a-response from Spangler. (See also the SG response at n. 4.)

October 21, 1975 Schenker CA 9 op in PGTn
DC op appended
(and at 375 F. Supp. 1304)

5. Petitioner asserts that the original decree was aimed
at de facto segregation. But see footnote 1 for citation to
evidence of de.que segregation.
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Supreme Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF \/

THE CHIEF JUSTICE

N

June 15, 1976

Re: 75-164 - Pasadena City Rnrard of Educati~= v. Spangler

Dear Bill:
I will join in an opinion consistent with your memorandum.

egards,

Mr. Justice Rehnquist

Copies to the Conference



Supreme Qonrt of the Pnited State.
Washington, D. €. 205%3

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

Re: No. 75-164

June 21, 1976

Pasadena City Board v, Spangler

Dear Bill;

I am with you.

Mr. Justice Rehnquist

cc: The Conference

Sincerely,

fod

L



Supreme Qourt of the Wnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

June 22, 1976

RE: No. 75-164 Pasadena City Bd. Education v.Spangler

Dear Thurgood:

Please join me in your dissenting opinion in the

above.

Sincerely,

»

Mr. Justice Marshall

cc: The Conference
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