




CHANGING MEANING OF EQUALITY

The new tolerance during the late 1960s of unconventional, noncon-
forming, and even shocking speech thus did not reflect any willingness on
the part of judges to authorize political action that threatened destabilization
of the political system. Accordingly, this new tolerance represented much
less change than had at first appeared to be the case. It represented change
from a world in which elites could expect their underlings to emulate them
to a world in which they could expect insult and offense. The new world
was much less pleasant and comfortable than the old, but it was also much
more secure. Unlike emulation, insult and offense would not produce
upward mobility Insult and offense could be tolerated precisely because of
their irrelevance and because the full coercive power of government would
be brought to bear upon an advocate of criminal activity the moment an
official felt threatened by such advocacy 438

A parallel decline of reverence for traditional symbols and the
substitution, m their stead, of a raucous, competitive marketplace also
occurred in several religious liberty cases in the late 1960s and early 1970s.
For example, the Sunday blue laws requiring the closing of commercial
establishments fell under immense pressure as the courts first carved a
variety of exceptions into them,439 then interposed procedural obstacles to
their enforcement,' 4 and finally declared them unconstitutional." Another
line of cases sanctioned the unconventional by upholding the right of
members of the Reverend Moon's Unification Church and of the Society for
Krishna Consciousness to solicit and to perform religious ceremomes in

public places, and even door-to-door in residential neighborhoods. 2

438. See Boikess v. Aspland, 24 N.Y.2d 136, 247 N.E.2d 135 (1969) (requiring public
advocates of drug use to appear before grand jury to testify about actual use of which they
knew).

439. See Haroche v Leary, 314 N.Y.S.2d 553 (Sup. Ct. Kings County 1970) (holding
travel agency exempt from blue laws because work of necessity); Schacht v. City of New
York, 243 N.Y.S.2d 272 (Sup. Ct. N.Y County 1963) (finding local closing legislation
invalid because of state preemption of field); People v. Kahl, 262 N.Y.S.2d 23 (Dist. Ct.
Nassau County 1965) (permitting display of wares as long as no sales consumated).

440. See People v. L.A. Witherill, Inc., 29 N.Y.2d 446,278 N.E.2d 905 (1972) (holding
that only jury can declare forfeiture of property available for Sunday sale); People v. Star
Supermarkets, Inc., 339 N.Y.S.2d 262 (App. Div. 4th Dep't 1972) (invalidating prosecution
by way of grand jury indictment because breach of Sabbath law is violation rather than
misdemeanor or felony).

441. See People v. Abrahams, 40 N.Y.2d 277, 353 N.E.2d 574 (1976); People v Acme
Markets, Inc., 37 N.Y.2d 326, 334 N.E.2d 555 (1975); Twin Fair Distribs. Corp. v.
Cosgrove, 380 N.Y.S.2d 933 (Sup. Ct. Erie County 1976).

442. See International Soc'y for Krishna Consciousness, Inc. v. Barber, 650 F.2d 430 (2d
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Finally, the allowance of religious garb in courtrooms, if it did not devalue
religious symbolism, at the very least reflected judges' understanding that
the symbols had lost much of their sacerdotal force."

Of course, the line between the merely unconventional and shocking,
on the one hand, and the threatening and dangerous, on the other, was not
always clear. Thus, when African-Amencan prison inmates sought to hold
Muslim services in prison under the direction of the soon-to-be famous
Malcolm X, who had "'a previous criminal record,"' the Corrections
Commissioner denied the request as contrary to the "'interests of safety and
security of the institution [and to a] long standing policy [of not]
allowing inmates to communicate with or to be ministered to by a
person with a criminal background.'"'4 In the face of this denal, the New
York Court of Appeals fractured. Three judges voted to sustain the
Commissioner's action, while three voted to honor the prisoners' religious
rights, bizarre as they may have seemed. The chief judge, observing in
a two-sentence concurrence that the state "must extend to petitioner and his
co-religionists all the rights guaranteed" by the correction law and the
Constitution, "subject to necessary security and disciplinary measures,"
cast the deciding vote." 5 The Black Muslims, whom many whites in the
1960s feared as crossing the line from the unconventional to the threaten-
ing, would still be litigating their right to religious freedom for several
years to come. 4' And they would receive that right only when it became
clear that, however much they might upset some whites, the Muslims posed
no threat to the polity's stability or to elite interests dependent thereon.

Cir. 1981) (state fair); Troyer v. Town of Babylon, 483 F Supp. 1135 (E.D.N.Y 1980)
(door-to-door solicitation). But activities of such sorts could be regulated even when outright
prohibition was not allowed. See International Soc'y for Krishna Consciousness, Inc. v City
of New York, 501 F Supp. 684 (S.D.N.Y 1980) (United Nations headquarters); International
Soc'y for Krishna Consciousness v McAvey, 450 F Supp. 1265 (S.D.N.Y 1978) (World
Trade Center).

443. See Close-It Enterps., Inc. v Weinberger, 407 N.Y.S. 587 (App. Div 2d Dep't
1978) (allowing client m civil suit to appear in court wearing skullcap); People v. Rodriguez,
424 N.Y.S.2d 600 (Sup. Ct. Kings County 1979) (allowing lawyer who was also Roman
Catholic priest to wear clerical collar while representing criminal defendant). An earlier New
York Court of Appeals case had held that a lawyer-priest could not wear clerical garb m court.
See LaRocca v Lane, 37 N.Y.2d 575, 338 N.E.2d 606 (1976).

444. Brown v McGinnis, 10 N.Y.2d 531, 533-34, 180 N.E.2d 791, 792 (1962).

445. Id. at 537, 180 N.E.2d at 793 (Desmond, C.J., concurring).

446. See Bryant v Wilkins, 258 N.Y.S.2d 455 (Sup. Ct. Wyoming County 1965).
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C. Gender Equality: Paradigmatic Constitutional Symbol
for the 1970s

We must turn at last to the overarching constitutional issue of the
1970s - the issue of gender equality By the late 1960s, the efforts of
Catholics and Jews to assume the values of the dominant culture and
thereby enter the socio-economic mainstream had in large part succeeded.
The civil rights movement, with its demand for the elimination of
subordination on the basis of race, was at its height. But virtually nothing
had been done to address the subordination of the largest underclass in
American society - women. This Article cannot even outline the many
forms of discrimination that victimized women as late as 1970, but three
facts must be noted. First, women were virtually excluded from the
professions and other elite occupations. Second, employed women earned
only 41 % of what men earned. 47 Third, 45 % of households with children
headed by women had incomes below the poverty line, whereas only 11 %
of all households with children had such low incomes. 44

The 1962 case of Shpritzer v Lang,"9 in which a policewoman sought
to invalidate a provision of the New York City Admimstrative Code that
barred the promotion of women to the rank of sergeant, represented a small
step on behalf of equality for women. While it was, in the still sexist
words of the court, "beyond dispute that women [could] not perform.all the
functions which male Sergeants may be called upon to perform in the
Police Department," 450 the trial judge found "it unreasonable to conceive
that an organization the size of the New York City Police Department
would not have at least some positions of authority in which women could
perform at the same level of competence as men. "451 In the first case of its
kind, the judge ordered a hearing to determine whether the plaintiff could
perform any of the tasks required of sergeants on the understanding that if
she could, the city's regulation would be "struck down as arbitrary and
capricious. "452

447 See U.S. DEPARTMENT OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED

STATES, 1989, at 449 (1989).
448. See id. at 456.
449. 224 N.Y.S.2d 105 (Sup. Ct. N.Y County 1962).
450. Shpritzer v. Lang, 224 N.Y.S.2d 105, 110 (Sup. Ct. N.Y County 1962).
451. Id.

452. Id.



52 WASH. & LEE L. REV 3 (1995)

The Civil Rights Act of 1964,453 which prohibited all employment
discrimination based on sex, represented a more significant step toward
ending the subordination of women. Like most equal nghts legislation that
this Article has examined, the 1964 Act was readily enforced by the courts
in relatively straightforward cases like Sontag v Bronsten,454 in which the
issue was whether a dumbbell lifting test that every male passed, but that
Marilyn Sontag failed, bore any relationship to the duties of audio-visual
techmcian, the job for which Sontag had applied. 5  As the New York
Court of Appeals proclaimed with clarity in Sontag, "when a hiring
standard, although neutral on its face , adversely affects equal
employment opportunity for a protected class of persons," including
women, the employer had to establish that the test was "a valid predictor
of employee job performance, and [did] not create an arbitrary,
artificial and unnecessary barrier to employment which operate[d]
invidiously to discriminate on the basis of an impermissible classification"
like gender.456 The court accordingly reversed the trial court's judgment
dismissing Sontag's suit and remanded the case for a fact-finding about the
job-relatedness of the dumbbell test.457

Sontag and thousands of cases like it merely required the clear and
easy application of assnilatiomst equality principles requiring that women
be given the same opportunities as men.458 But some other cases were not
so simple. Consider, for example, three cases that were patently related
to women's opportumties for equality of economic opportunity, but could
not be resolved merely by assimilating women to men: Ludtke v Kuhn,459

453. See Civil Rights Act of 1964, Pub. L. No. 88-352, tit. VII, 78 Stat. 253 (codified
as amended at 42 U.S.C.§ 2000e (1988)).

454. 33 N.Y.2d 197, 306 N.E.2d 405 (1973); accord Association of Personnel Agencies
of New York, Inc. v Ross, 43 N.Y.2d 873, 374 N.E.2d 363 (1978); United Teachers v. New
York State Human Rights Appeal Bd., 414 N.Y.S.2d 207 (App. Div 2d Dep't 1979); New
York State Hairdressers & Cosmetologists Ass'n v. Cuomo, 369 N.Y.S.2d 965 (Sup. Ct.
N.Y County 1975); cf. Walpole v- State Liquor Auth., 356 N.Y.S.2d 462 (Sup. Ct. Ene
County 1974).

455. Sontag v Bronstein, 33 N.Y.2d 197, 199, 306 N.E.2d 405, 406 (1973).

456. Id. at 201, 306 N.E.2d at 407
457 Id. at 202-03, 306 N.E.2d at 407-08.

458. Procedural obstacles to relief first had to be overcome. For illustrations of those
obstacles, see Board of Educ. v State Div of Human Rights, 44 N.Y.2d 902, 379 N.E.2d
163 (1978); Scott v Board of Educ., 305 N.Y.S.2d 601, 604-05 (Sup. Ct. Nassau County
1969).

459. 461 F Supp. 86 (S.D.N.Y 1978).
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Seidenberg v McSorleys' Old Ale House, Inc. ,40 and Scott v Board of
Education.461

In Ludtke, a female reporter sought an injunction to compel the New
York Yankees to grant her access to the team's locker room following
games. 2 The trial court made two key findings of fact. First, it found
that Ludtke was denied "an equal opportunity to get a story or gather news
on the same basis as her male counterparts, thus giving the latter a
substantial competitive advantage. "I Second, the court concluded that the
players could protect their privacy by "wear[ing] towels" or by "us[ing]
curtains in front of th[eir] cubicle to undress and hide from these
women. '"4 Accordingly, it found that "exclusion of women sports
reporters from the locker room at Yankee Stadium [was] not substantially
related to privacy protection" but only "to maintaining the locker room
as an all-male preserve. "I The ultimate purpose of this exclusion was to
"maintamn[ ] the status of baseball as a family sport and conform[ ] to
traditional notions of decency and propriety "I So understood, Ludtke's
attempt to crash the men's locker room, unlike the plaintiff's effort in
Sontag, but like the efforts of anti-Vietnam War protesters, vagrants,
transsexuals, foreigners, and bizarre religious dissenters, stood in
contradiction to traditional standards of manners and decency Thus, in

460. 317 F Supp. 593 (S.D.N.Y. 1970) & 308 F Supp. 1253 (S.D.N.Y 1969).
Another case, New York City Jaycees, Inc. v. United States Jaycees, Inc., 512 F.2d 856 (2d
Cir. 1975), which arose out of the policy of the Jaycees not to admit women into membership,
also raised issues about denying women opportunities m a fashion that adversely affected their
abilites to compete in the economy. The court avoided these issues, however, by finding that
the Jaycees were not discriminating against women as an employer and, hence, were free from
the restraints of the 1964 Civil Rights Act. Id. at 860. The court also found that the Jaycees
were a purely private entity and were free from any constitutional obligations not to
discriminate. Id. The finding that the Jaycees were private seems odd m light of the fact that
they received nearly one-third of their funding from federal government sources. See id. at
858. It also seems at odds with the Ludtke case, wluch held that the New York Yankees were
not a private entity, and the Seidenberg case, which held McSorley's not to be private.

461. 305 N.Y.S.2d 601 (Sup. Ct. Nassau County 1969); see also Peck v. Stone, 304
N.Y.S.2d 881, 883 (App. Div 4th Dep't 1969) (overturning trial judge's order prohibiting
"young female attorney" from appearing in court clad in "mini-skirt").

462. Ludtke v. Kuhn, 461 F Supp. 86, 88 (S.D.N.Y 1978).
463. Id. at 97
464. Id. at 97-98.
465. Id.
466. Id. at 98.
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Ludtke, the achievement of equality was at war with the maintenance of
established cultural values, and Ludtke could not gain equal econormc
opportunity by accepting those existing norms. She had to demand that
existing values be changed and that the courts grant equal recognition to her
competing values.

The issues at stake m Seidenberg were ultimately the same. On the one
hand, the continued exclusion of women from McSorley's Bar would "only
serve to isolate women from the realities of everyday life, and to perpetuate,
as a matter of law, economic exploitation."I67 On the other hand, there
was "the occasional preference of men for a haven to which they retreat
from the watchful eye of wives or womanhood in general to pass a few
hours in their own company "468 Lurking behind tis urge for an all-male
preserve was an "ancient chivalristic concept"4 9 of "bars as dens of
coarseness and iniquity and of women as peculiarly delicate and impression-
able creatures in need of protection from the rough and tumble of unvar-
rushed humanity "470 Again, equal economic opportunity for women
required transforming deeply held cultural assumptions.

The issue in Scott was whether Lori Scott, a young women of fifteen,
could wear slacks to high school.47 The court made no finding that the
school board's policy of requiring female students to wear traditional
women's dress interfered with their opportunity to function as socio-
economic equals, although plenty of evidence on which it could have based
such a finding existed.472 But the court was clear about the school board's
concerns: the board would not tolerate dress that would "exaggerate,
emphasize, or call attention to anatomical details" or "provoke so widespread
or constant attention as would interfere with teaching and learning
espouse violence, be obscene, suggest obscenity, or call for an illegal act."4
At bottom the board was seeking to impose rules of "style or taste"'474 based
on ancient chivalristic stereotypes about the behaviors and proper roles of

467 Seidenberg v. McSorley's Old Ale House, Inc., 308 F Supp. 1253, 1260 (S.D.N.Y.
1969).

468. Seidenberg v. McSorley's Old Ale House, Inc., 317 F Supp. 593, 605 (S.D.N.Y
1970).

469. Seidenberg, 308 F Supp. at 1260.
470. Seidenberg, 317 F Supp. at 606.
471. Scott v Board of Educ., 305 N.Y.S.2d 601, 603 (Sup. Ct. Nassau County 1969).
472. See id. at 606-07
473. Id. at 607
474. Id. at 606.
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men and women m society , Again, the attainment of equality was at war
with traditional cultural values.

Unlike Sontag, m which women, like earlier victims of inequality,
merely gamed access to opportunities from which they had previously been
excluded without the nature of those opportunities being changed m any
way, Ludtke, Seidenberg, and Scott sought to do more. The real significance
of the three cases lay m their efforts to transform culture by rejecting "mid-
Victorian concept[s] which females [had] long since abandoned. "45 Unlike
Sontag and the religious equality cases of the 1950s, Ludtke, Seidenberg, and
Scott did not merely expand women's opportunities to interact with men on
men's terms; the three cases also altered the terms of interaction, so that men
and women would henceforth interact on the basis of rules set m favor of
women rather than of men.

In all three cases, adherence to traditional practices could be justified
only on the ground that men were Incapable of controlling their aggressive
impulses, while women were delicate and impressionable creatures who
required protection. Traditionally, of course, women had been protected
through exclusion from situations in which they might confront male
aggression, such as environments involving provocative dress, locker rooms,
bars, and, above all, the world of business and economic competition.
Women, as a result, had remained subordinated. Ludtke, Seidenberg, and
Scott, in contrast, turned the tables when, in the new world of the 1970s,
each was decided m favor of the female plaintiff. The law would no longer
be used to subordinate women, but would instead be deployed to grant
women rights that they could use to "change men"'476 so that men would
possess the necessary control of their own impulses. Once men possessed
such control, women would no longer require protection and could safely
enter former bastions of male privilege where they could compete advanta-
geously with men and thereby end their subordination. It might, of course,
take a good deal of time for men to change, but the important point
symbolically was that during that time, the law in its apportionment of rights
would be on the side of women rather than, as it always had been, on the
side of men.

It is necessary to reiterate what has just been said in a more systematic
fashion that is consistent with the main themes of this Article. Under the

475. Calzadilla v. Dooley, 286 N.Y.S.2d 510, 516 (App. Div. 4th Dep't 1968) (dictum).

476. Carol Hanisch, A Critique of the Miss America Protest, in NOTES FROM THE
SECOND YEAR: WOMEN'S LIBERATION - MAJOR WRITINGS OF THE RADICAL FEMINISTS 88
(1970), quoted in JUDITH HOLE & ELLEN LEVINE, REBIRTH OF FEMINISM 124 (1971).
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multicultural vision of equality that Ludtke, Seidenberg, and Scott repre-
sented, women no longer had to enter the cultural mainstream on men's
terms; these cases made it clear that women could reject traditional male
value structures m their drive for equality and strive to develop their own
alternative ones. Moreover, by reconceptualizing equality as a right rather
than a goal, these cases transformed equality into an entitlement women
enjoyed in the present rather than as an end at which they would arrve in the
future. Instead of generating hope that women would have the same
opportunities and well-being as men at some future date, equality gave
women a right m each of the cases to interact on terms immediately
favorable to them rather than to men. Equality, m short, was transformed
from a process of pareto Improvement by which less favored groups gamed
something over time that the favored group already enjoyed and would
continue to enjoy Instead, equality became a zero-sum game, m which
judges fixed the rules under which competing groups interacted m specific
contexts, with each group obtaining the right to interact under its preferred
rules on some fair number of occasions.

An appreciation of 1970s feminism as an effort to change culture rather
than merely to give women access to what men already enjoyed can also help
clarify the confusing line of cases dealing with gender issues in insurance,
retirement, and other employee benefits cases. Although some women may
have obtained tangible financial gains as a result of judicial decisions
outlawing gender-based discrimination m the employee benefits context,
most cases affected men as a group and women as a group m a fashion that
did not improve the well-being of either. The reason, of course was that
men and women tended to be married to each other and hence that benefit
payments, at least in traditional marriages, were effectively made to the
family unit, consisting of both sexes, rather than to men or women alone.

Consider Spirt v Teachers Insurance & Annuity Ass'n,4' 7 which
invalidated the use of sex-segregated mortality tables in determining the
amount of retirement benefits payable to retirees. 478 Because women on the
average live longer than men, the consequence of using the tables was that
a woman who made the same contribution to a plan as a man received a

477 475 F Supp. 1298 (S.D.N.Y 1979). But cf. Gruenwald v. Gardner, 390 F.2d 591
(2d Cir. 1968) (upholding similar discriminations in social security benefits).

478. Spirt v. Teachers Ins. & Annuity Ass'n, 475 F Supp. 1298 (S.D.N.Y 1979), affd
mpart and rev'd mpart, 691 F.2d 1054 (2d Cir. 1982), remanded, 463 U.S. 1223 (1983) (for
reconsideration in light of Arizona Governing Comm. for Tax Deferred Annuity and Deferred
Compensation Plans v Norris, 463 U.S. 1073 (1983)).
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lower monthly benefit upon retirement. In striking down this discrimination
and requiring that women receive the same monthly benefit as men who
made the same contribution, judges did not, however, aid all women at the
expense of all men. The reason is that women in traditional marriages, who
were dependent on their husbands' pensions, were hurt along with their
husbands by the Spirt rule. The women who benefited from the rule were
those who had supported- themselves all or most of their lives and were
dependent on their own retirement annuities for their current support.
Perhaps annuity and insurance companies gamed the added funds needed to
pay these independent women entirely from the pensions and annuities of
single men. But if not, then the funds came from the large number of
workers and retirees in traditional marriages, with no explanation of why the
interests of single women should be preferred to the interests of married
women and widows. Whatever the actual distributional impact of Spirt,
however, it seems clear that the new-found preference for single women
reflected dramatically altered cultural assumptions about the propriety of
women's dependence on men.

The same was true of the cases dealing with maternity leave policies and
pregnancy benefits, which New York courts decided almost uniformly in
favor of women plaintiffs.4 9 But again, at least insofar as pregnant women
were married, the conflict over pregnancy benefits was not between women
and men, but between families that would have children and thereby receive
benefits, and those that would not but would nonetheless contribute to
covering the cost of the benefits. Only pregnant women who were

479. See Monell v. Department of Social Servs., 436 U.S. 658 (1978); Health Ins. Ass'n
of Am. v Harnett, 44 N.Y.2d 302, 376 N.E.2d 1280 (1978); Brooklyn Union Gas Co. v.
New York State Human Rights Appeal Bd., 41 N.Y.2d 84, 359 N.E.2d 393 (1976); State Div.
of Human Rights v Sweet Home Cent. Sch. Dist. Bd. of Educ., 423 N.Y.S.2d 748 (App.
Div. 4th Dep't 1979). In Delta Air Lines v. Kramarsky, 485 F Supp. 300 (S.D.N.Y 1980),
aff'd, 666 F.2d 21 (2d Cir. 1981), a federal court held that federal law, as construed by the
Supfeme Court m General Electric Company v. Gilbert, 429 U.S. 125 (1976), preempted the
New York legislation construed m Brooklyn Unton Gas, but the U.S. Supreme Court reversed
that holding. See Shaw v. Delta Air Lines, 463 U.S. 85 (1983). As a result, Women in City
Gov't United v. City of New York, 563 F.2d 537 (2d Cir. 1977), which indicated that New
York employers could refuse to provide pregnancy benefits during the interval between Gilbert
and its reversal by Congress under the Pregnancy Discrimination Act of 1978, Pub. L. No.
95-555, 92 Stat. 2076 (codified as amended at 42 U.S.C. 2003e (1988)), seems in retrospect
to have been wrongly decided. That leaves New York City Bd. of Educ. v. New York State
Human Rights Appeal Bd., 387 N.Y.S.2d 873 (App. Div. 1st Dep't 1976), which refused to
add a maternity leave period to the statutory period for obtaining a master's degree by a
teacher in the New York City school system, as the only reported New York case in which
a woman plaintiff correctly lost.
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unmarried or not otherwise financially dependent on men, which except for
the umnsured poor was a relatively small group in the 1970s, enjoyed a
tangible economic gain financed to a significant extent by men, when the
judiciary compelled employers to provide pregnancy benefits. Thus, single
women who were economically well-off tended again to benefit at the
expense of families, without any. judicial policy analysis of why a well-to-
do woman who was unmarried, independent, and about to be a mother was
a proper subject for state solicitude and support at the expense of married
mothers dependent on men for support.

These cases, in short, suggest that one consequence of 1970s
femimsm, whether by madvertance or design, was cultural change that
exalted independent, single women over married women economically
dependent on men. Unlike the egalitarian movements of the 1950s, which
sought only to enable subordinated groups to move upward into the elite
on the elite's terms, the movements of the 1970s, including the women's
movement, sought to alter the cultural terms on which competing groups
interrelated. Efforts to change deep cultural values provoked resistance,
however, and as a result, it proved far more difficult to achieve equality
through cultural change in the 1970s than it had been to achieve equality
through assimilation in the 1950s.

The struggle over abortion - a right essential to women if they are to
achieve equality - is illustrative. Women initially obtained the right to
abortion by statute in New York in 1970,480 and thus the right cannot be
questioned, as it has been in most of the United States, on the ground that
it resulted from the U.S. Supreme Court's alleged usurpation of power in
Roe v Wade.4"' Nevertheless, precisely because of the way in which the
right to abortion conflicted with traditional moral values, recognition of the
right provoked resistance, and New York judges cut back on the substance
of the right, even though it had been granted by the legislature. First, the
judges upheld a legislative addendum to the 1970 Act that required a doctor
to prepare a termination of pregnancy certificate including the name and
address of the person obtaimng the abortion for every abortion done in
New York City 48 Second, they upheld requirements for the separate

480. See 1970 N.Y Laws 127
481. 410 U.S. 113 (1973).

482. See Schulman v. New York City Health & Hosps. Corp., 38 N.Y.2d 234, 342
N.E.2d 501 (1975); cf. State v. Jacobus, 348 N.Y.S.2d 907 (Sup. Ct. Cortland County 1973)
(upholding analogous requirement of certificate of fetal death for abortions performed outside
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certification of abortion clinics along with the individual certification of
every doctor having an office therein." Third, despite early cases to the
contraryA the U.S. Supreme Court and the New York Court of Appeals
both held that only medically indicated abortions could be funded by
medicaid reirnbursements.4

Taken together, these restrictions tended to limit the availability of
abortions, especially to poor women, thereby depriving the right to
abortion of much of its substance.8 6 While it would be a mistake to
question the real freedom to control their bodies and their life destimes that
wealthy women gained from their right to abortion, it seems clear that on
the subject of abortion, as on most other subjects of gender equality, the
mass of women realized less material improvement in their lives than
abortion's proponents might have hoped. Because of the difficulties of
obtaining an abortion and the trauma associated with it, granting a formal
legal right could not alone create a new social reality

Indeed, the destruction of traditional norms and their replacement by
the law of gender equality even brought tangible benefits on
occasion to men. Thus, the U.S. Supreme Court invalidated New York
legislation requiring the consent of unwed mothers, but not unwed fathers
to the adoption of their children; the Court observed that the facts before
it "illustrate[d] the harshness of classifying unwed fathers as being
invariably less qualified and entitled than mothers to exercise a concerned
judgment as to the fate of their children."4s8 Similarly, New York's
"ancient practice of arresting only men" in civil litigation came to an end
"as an unanticipated social dividend" of "the modern insistence on sex

New York City).

483. See State v. Mitchell, 321 N.Y.S.2d 756 (Sup. Ct. Niagara County 1971).

484. See McRae v. Matthews, 421 F Supp. 533 (E.D.N.Y 1976); Klein v. Nassau
County Medical Ctr., 347 F Supp. 496 (E.D.N.Y. 1972); City of New York v. Wyman, 321
N.Y.S.2d 695 (Sup. Ct. N.Y County), af4'd, 322 N.Y.S.2d 957 (App. Div. 1st Dep't 1971),
rev'd, 30 N.Y.2d 537, 281 N.E.2d 180 (1972).

485. See Poelker v. Doe, 432 U.S. 519 (1977); Maher v. Roe, 432 U.S. 464 (1977); Beal
v. Doe, 432 U.S. 438 (1977); City of New York v. Wyman, 30 N.Y.2d 537, 281 N.E.2d 180
(1972).

486. Cf. People v. Baird, 262 N.Y.S.2d 947 (Dist. Ct. Nassau County 1965) (construing
right to use contraceptives proclaimed in Griswold v. Connecticut, 381 U.S. 479 (1965), as
narrowly as later courts construed right to abortion). According to the judge in Baird,
Griswold gave only married couples the right to use contraceptives. Id. at 949.

487 Caban v. Mohammed, 441 U.S. 380, 394 (1979).
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equality, " even m cases m which a woman sought to have a man arrested
in the context of a marital dispute. 8 9 Men gained another important
bargaining chip against women in a divorce context when it was held that
they were entitled to alimony and counsel fees at the expense of their wives
in cases in which they were economically dependent. 49 At the other end
of the marriage continuum, courts declared that rules making it more
difficult for men than for women to obtain marriage licenses were also
unconstitutional. 491 Although a number of gender-based discriminations
harmful to men were preserved, 4 2 the fact remains that in the important
area of marriage and divorce law, men gained important practical nghts
from the requirement of gender equality When one factors in statutory
changes in New York's standards for divorce and for the distribution of
marital property that increased the ease with which a husband in a
traditional marriage could walk away and leave his former wife in
poverty,493 it may be that in its practical, tangible effects, the gender
revolution of the late 1960s and early 1970s favored men at least as much,
if not more, than it did women.

488. Repetti v Gil, 372 N.Y.S.2d 840, 842 (Sup. Ct. Nassau County 1975).
489. See Gould v Gould, 371 N.Y.S.2d 267 (Sup. Ct. Nassau County 1975).
490. See Thaler v. Thaler, 391 N.Y.S.2d 331 (Sup. Ct. Nassau County), rev'd on other

grounds, 396 N.Y.S.2d 815 (App. Div. 2d Dep't 1977); cf. Bartlett v. Kitchm, 352 N.Y.S.2d
110 (Sup. Ct. St. Lawrence County 1973) (assigning counsel to husband receiving public
assistance and seeking divorce).

491. See Berger v. Adornato, 350 N.Y.S.2d 520 (Sup. Ct. Onondaga County 1973); In
re Ogilvie, 373 N.Y.S.2d 281 (Rockland County Ct. 1975).

492. See National Org. for Women v Goodman, 374 F Supp. 247 (S.D.N.Y 1974)
(upholding right of women to claim exemption from jury duty on basis of gender); Mularadelis
v Haldane Cent. Sch. Bd., 427 N.Y.S.2d 458 (App. Div 2d Dep't 1980) (upholding
exclusion of male from school's female tenis team); Carey v. New York State Human Rights
Appeal Bd., 402 N.Y.S.2d 207 (App. Div 2d Dep't 1978) (upholding refusal to allow male
to take examination for position of female correction officer), aftd, 46 N.Y.2d 1068, 390
N.E.2d 301 (1979); Page Airways of Albany, Inc. v. New York State Div. of Human Rights,
376 N.Y.S.2d 32 (App. Div. 3d Dep't 1975) (upholding right of employer to set maximum
hair length for male but not female employees), aff'd, 39 N.Y.2d 877, 352 N.E.2d 140
(1976); Trans World Airlines, Inc. v. State Human Rights Appeal Bd., 361 N.Y.S.2d 380
(App. Div 2d Dep't 1974) (upholding seniority system favoring female cabin attendants),
aff'd, 38 N.Y.2d 810, 345 N.E.2d 583 (1975); Vintage Soc'y Wholesalers Corp. v. State
Liquor Auth., 311 N.Y.S.2d 735 (Sup. Ct. Queens County 1970) (upholding statute requiring
fingerprinting and photographing of male but not female employees of liquor wholesalers).
But see Schick v Bronstein, 447 F Supp. 333 (S.D.N.Y 1978) (holding mimmum height
restriction, which was invalid as to women, invalid as to men as well).

493. This is a topic to which I shall turn in a future article.
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It would again be a mistake, however, to focus on the immediately
tangible consequences of the movement for gender equality rather than on
its long-term conceptual goals. An approach to gender equality focusing
on equality of rights for women rather than on improving women's
material well-being was entirely consistent with the main thrust of
constitutional law during the 1970s. Thus, as one judge declared in
holding that men should have the same entitlement to alimony as women,
it was essential that the law cease its "implicit condescension and mainte-
nance of a protective attitude" which, although it "may help the
women immediately affected [,] in the end produces the attitude that
women are not equal to men."49 In this judge's view, women could not
be made equal by giving them a series of specific benefits that elevate them
as a group to a preordained legal plateau. The gender revolution, he
believed, could ultimately succeed only as a "movement to raise the
consciousness of women to an appreciation of their potential as
functioning individuals. "I

This judicial observation leads directly to the questions to which this
Article's comparison of the mid-century movement for ethnic equality with
the subsequent movements for racial and gender equality has been pointing.
In conclusion, those questions need to be fleshed out.

V Conclusion: Rights as the Foundation for Social Justice

Before turning to the questions that this Article raises, we need to
reiterate briefly the facts that it establishes. One fact that seems clear is
that the New York courts over the past two decades have committed
themselves to a rights-centered constitutionalism. Beginning with the race
relations cases in the late 1950s and culminating in the gender equality
cases of the 1970s, faith in constitutional rights generally has led to a
fulsome judicial creation of rights, including fundamental ones, such as the
right to die496 and the right to sexual expression,4' and less important ones,

494. Thaler v. Thaler, 391 N.Y.S.2d 331, 333 (Sup. Ct. Nassau County 1977).

495. Id.
496. See In re Storar, 434 N.Y.S.2d 46 (App. Div. 4th Dep't 1980), rev'd on other

grounds, 52 N.Y.2d 363, 420 N.E.2d 64, cert. denied, 454 U.S. 858 (1981).

497 See Population Servs. Int'l v. Wilson, 398 F Supp. 321 (S.D.N.Y. 1975), 4f'd sub
nom. Carey v. Population Servs. Int'l, 431 U.S. 678 (1977); People v. Onofre, 51 N.Y.2d
476, 415 N.E.2d 936 (1980), cert. demed, 451 U.S. 987 (1981); cf. In re A.D., 394
N.Y.S.2d 139 (Sur. Ct. Nassau County 1977) (denying application of mother for order
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such as the right to play 19 And with the judicial creation of rights,
societal progress seems increasingly to depend on continued rights
expansion. The route to progress has thereby fallen under the guardianship
of lawyers and judges.

An obvious question that some might want to ask is when the shift to
rights-centered constitutionalism occurred. Three dates suggest them-
selves. The first is 1938 - the year of United States v Carolene Products
Co.499 and of New York's Constitutional Convention. The second is
1954 - the year of Brown v Board of Education.500 The third is the mid-
1960s - the years of African-American and antiwar protest and of a solid
liberal majority on the Warren Court.

Important developments in fact occurred at each of these times. In
1938, a new conception of equality focusing on culture and ethnicity rather
than class emerged, and the achievement of such equality became the
central goal of liberal constitutionalism. Brown, in turn, marked the first
clear proclamation of equality as a legally enforceable, formal constitu-
tional right rather than a mere goal. Finally, the mid-1960s marked the
period in which rights-centered rather than goal-oriented jurisprudence
permeated the lower courts, and equality became multicultural rather than
assimilatiomst.

A second, normative question also arises: namely, whether the shift
from goal-oriented, assimilationist equality to rights-centered, multicultural
equality was a positive development. This question cannot be answered
definitively Historical essays need not conclude with definitive normative
judgments, and I am sufficiently conflicted about the trend toward rights-
centered, multicultural equality that a fully coherent normative judgment

authorizing sterilization of severely retarded 16-year-old daughter).
498. See Neeld v American Hockey League, 439 F Supp. 459 (W.D.N.Y 1977)

(enjoining league from enforcing rule prohibiting person with sight in only one eye from
playing). But cf. Caso v New York State Pub. High Sch. Athletic Ass'n, 434 N.Y.S.2d 60
(App. Div 4th Dep't 1980) (refusing to allow student who had violated athletic association
rules prohibiting participation in nonschool sports to participate in school sports). Two judges
even upheld a constitutional right to ride a motorcycle without wearing a protective helmet,
see People v Carmichael, 279 N.Y.S.2d 272 (Special Sess. Genesee County 1967); People
v Smallwood, 277 N.Y.S.2d 429 (Special Sess. Monroe County 1967), although one was
reversed by a higher court. See People v. Carmichael, 288 N.Y.S.2d 931 (Genesee County
Ct. 1968); accord, People v. Newhouse, 287 N.Y.S.2d 713 (Ithaca City Ct. 1968).

499. 304 U.S. 144 (1938).
500. 347 U.S. 483 (1954).
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would be beyond my capacity But a few tentative observations can be
made, and with them, I believe, the most difficult issues will be exposed.

One set of observations results from focusing sharply on the remark-
ably successful efforts of Catholics and Jews to achieve their goals of
equality in the post-World War II decades. Sandwiched between the
Holocaust and ethnic cleansing m Bosma and Rwanda, the upward mobility
of white ethmcs in mid-twentieth century America possesses a grandeur
and singularity that those of us who lived through the movement have
never fully appreciated. May it also be that we have not fully appreciated
the wisdom of New York judges when they declined to provide Catholics
and Jews with judicially enforceable equality rights to overcome their
subordination - rights that by the very necessity of their existence would
have emphasized and thereby reaffirmed Catholic and Jewish inferiority9!'
At the same time, we also may have failed to understand the moral
incoherence of the New York judiciary's approach. Living m a culture that
perpetually proclaimed its egalitananism, New York's mid-century judges
themselves joined in the proclamations, but then persistently refused to
render them effective in the cases that they decided. The era's vision of
equality was also less than complete in that assimilation, in a meaningful
sense, was not equality Although those individuals who were willing and
able to shed the cultural identity with which they had been born could
assume a WASP identity and join the WASP elite, they had to change,
whereas existing members of the elite did not. Nor was change always
easy- Jewish children who had to sit through class discussions of The
Merchant of Venmce, for example, undoubtedly experienced a kind of pain
that Christian children did not.

These weaknesses of mid-century, assimilatiomst equality have been
solved by the new rights-centered equality of the 1970s. Rights-centered
egalitarians are judicial activists for whom the Warren Court provides a
model. Unlike New York judges, who often failed to practice the equality
they preached, the Justices who formed the Warren Court's majority
appear in retrospect to have displayed even greater moral virtue than we
have conventionally credited them with having. In its constitutionalization
of rights of equality and autonomy, the Warren Court majority, unlike
mid-century New York judges, took responsibility for transforming
America's ideology into reality Warren, Brennan, and their brethren may

501. Cf STEPHEN L. CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION BABY (1991);
see also supra text accompanying notes 312-13.
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not have succeeded, but rarely does one find judges striving so nobly to
empower the oppressed.

Today's egalitarian ideology also does not impose on subordinated
classes the special burden of shedding their cultural identities in order to
climb to the top. In today's utopia, all cultures will receive due respect,
and no culture will be the dominant one to which all others must be
assimilated. Indeed, in its most advanced forms, multicultural equality
rejects the very concept of domination or the very idea of rising to the top.
Multicultural rights egalitanans somehow presuppose that every equal
group will retain its own values and culture and will relate to others with
no one culture or set of values becoming dominant. No one has yet
explained, though, how equal groups in a multicultural society would be
prevented from striving to make their values dominant or even how culture
of any kind could exist without some set of controlling values. Hence, it
appears that multicultural equality will lead, if anywhere, to a world in
which new values replace traditional values as culturally dominant, not to
a world in which all domination is eliminated. Such equality could prove
even more inegalitarian than the assimilatiomst equality of the 1950s.

The reason for being conflicted about the current trend toward rights-
centered, multicultural equality is thus apparent: like the mid-century's
assimilatiomst equality, today's multicultural equality is conceptually
imperfect and incomplete. Comparison of the two visions of equality does
not disclose the superior one, but only displays the weaknesses and
limitations of each. Especially in light of the conservative counterreactions
it has produced, one therefore wonders how much useful insight our
current conception of equality provides with its emphasis on ethmcity and
culture, as that conception has evolved since it first replaced the class-
oriented conception of equality in the late 1930s.

This question, in turn, only returns us to an even more basic
normative question: whether it makes sense to conceive of equality
primarily in terms of ethnicity and culture rather than in terms of class
conflict and redistribution. This most basic question, however, is
irrelevant because in America today, if not in the world at large, politics
is driven by ethnic and cultural discrninnation rather than by class struggle.
In today's world, the poor appear to have accepted their fate. They no
longer engage in revolutionary struggle to improve their lot, nor do the
rich fear that the poor will dispossess them. At the same time, the world
bears constant witness to genocide, ethnic cleansing, and religious
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fanaticism, and even m America, intolerance and fear of difference appear
to be increasing.

Whether we like it or not, the central task for anyone who today
believes m equality is to end discrimination based on ethmcity and culture.
Emphasis upon the experience of Catholics and Jews in mid-twentieth-
century New York establishes that this task can be accomplished.
Emphasis, in contrast, upon the intellectual conceptions needed to
accomplish it shows how much work remains to be done.




