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a result of this congenital defect, Amber suffers from orthopedic
and speech handicaps and from a neurogenic bladder. The latter
condition prevents her from emptying her bladder voluntarily, and
thus she must be catheterized every 3 or 4 hours to prevent
chronic kidney infection. The method chosen by Amber's doctors,
the most widely accepted method, is Clean Intermittent
Catheterization (CIC). The procedure is a relatively simple one,
involving the insertion of a clean catheter into the bladder to
allow proper drainage. It can be performed by a layperson after
minimal training, and Amber will be able to do it by herself when
she is 8 or 9 years old. Appendix at 97a n.3.

In 1979 when Amber was about 3 1/2 years o0ld, resps, her
parents, asked petr, the Irving Independent School District, to
provide special education for her. After a series of meetings,
the School District developed an Individual Education Program
(IEP) for Amber as required by the EAHCA. The IEP provided for
Amber's placement in the School District's Early Childhood
Development (ECD) classes and for the provision of other services
for Amber, including physical and occupational therapy. The IEP
did not provide for CIC, and the School District maintained that
it had no legal obligation to do so.

Resps pursued administrative review of the School District's
failure to provide CIC, and eventually brought an action in
federal district court pursuant to 20 U.S.C. §1416(e) (2). Resps
argued that the School District had failed to provide Amber with
a "free =2mnranviate oAn~atjon," which is defined in the EAHCA to

incinde bath "special education and related services."™ 20 U.S.C.



§1401(18). Specifically, they argued that CIC 1is a "related

service" under the EAHCA. They also argued that the failure to - ke
provide CIC is a violation of section 504 of the Rehabilitation()ﬂa:j/‘)ziY
34
[0 %

Act which prohibits discrimination against the handicapped in %%
federally funded programs. 29 U.S.C. §794.
The DC (Higginbotham, DJ) rejected resp's arguments. He

first examined the EAHCA claim, where the issue is whether CIC is

a' That term is defined as follows:
rrne ter n
transportatic lopmental,
corrective, and other supportive services

(including speech pathology and audiology,

psychologi al services, physical and occupational

therapy, .<ecreation, and medical and counseling

services, except that such medical services shall

be for diagnostic and evaluation purposes only) as

may be required to assist a handicapped person to

benefit from special education, and includes the

early identification and assessment of

handicapping conditions in children."
20 U.S.C. §1401(17). The DJ concluded that the "related
services" statute contains only 2 categories: 1) transportation
required to assist a handicapped child to benefit from special
education, and 2) supportive services required to assist a
handicapped child to benefit form special education. Category 1
is clearly inapplicable here, and category 2 is also inapplicable
because CIC is not a "supportive service" directly related to
Amber's ability to benefit from her special education; she will
require CIC whether or not she is attending school. Although it
is essential to Amber's 1life, once it 1is provided, it 1is

unrelated to her learning skills. Also if the procedure could be

classified as a "medical service," it clearly would not fit



within the statute because it 1is not for "diagnostic and
evaluation purposes.”

The DJ also rejected resps' argument that the regulations
implementing the EAHCA indicate that CIC gqualifies as a "related
service." The regulations state that "related services" include
"school health services," 45 C.F.R. §l2la.l3(a), and they define
"school health services" as "services provided by a gqualified
school nurse or other qualified person." 45 C.F.R.
§12la.13(b) (10). The DJ concluded that the regulation read in
its entirety is consistent with the foregoing interpretation of
the statute and simply requires the provision of "school health
services" which are directly related to the effort to educate.

The DJ also rejected resps' claim under section 504 of the
Rehabilitation Act. That section provides:

"No otherwise qualified handicapped individual in
the United States...shall, solely by reason of his
handicap, be excluded from the participation in,

be denied the benefits of, or be subjected to

discrimination wunder any program or activity
receiving federal assistance."”

29 U.S.C. §794. The DJ concluded that a statute aimed at
preventing discrimination in certain governmental programs could
not be converted into a statute requiring the "setting up of
governmental health care for people seeking to participate in

such programs."

On appeal r2%5 in Ta+tr~ I reversed the DJ's interpretation of
both statutes and remanded for further factual findings. As to
the EAHCA claim, CAS5 concluded that CIC fits within a literal

interpretation of the statutory definition of "related services."



It is a suppor ive service required to assist Amber to benefit

from her speci . education program because without it, she can
not be present in the classroom at all. CA5 noted that its
interpretation of the :atute would not require schools to

furnish every necessary life support service because the EAHCA
itself <contained 1limitations. First, a <child has to be
handicapped so as to require special education in order to
qualify for any services at all. Second, the 1life support
service must be necessary to aid the child to benefit from the
special education to be provided. For example, if the 1life
support service did not need to be performed during school hours
(e.g., a once-a-day insulin shot), it would not be a "related
service." Third, pursuant to the implementing regulation, 1in
order for the life support service to be a "related service," it
must be one that can be performed by a nurse or other qualified
person.

As to the Rehabilitation Act claim, CAS5 concluded that the
failure of the school to provide CIC will result in the exclusion
of Amber from the school's ECD program, and that that exclusion
violates section 504. CA5 rejected petr's argument that

Sovtheastern Community Cn7llege v. M=vis, 442 U.S. 397 (1979),

dictates a contrary result. CA5 concluded that the Court in that
case held only that section 504 does not require a school to
provide services to a handicapped person for a program for which
the person's handicap precludes him ever from realizing the

principal benefits of the training. Here, with the provision of



CIC, Amber will be able full
program.

On remand for appropriat
EAHCA claim, the DJ found t

special education, that CIC

hours, and that under Texas
nurse or a qualified person
prescription. With all 3 prer:
DJ ordered the School District

to the section 504 claim, the

claim because resps were se

Rehabilitation Act, but not tt}

The DJ qui

U.5.C. §749a(b).

decision that resps stated

explicitly noted that his rea
the intervening decision of t
and Hog~mi+=1

v. Halderm=n,

questionable. Nonetheless,

awarded resps attorneys fees.

The School District then appealed,

451 U.S. 1

to benefit from the school's ECD

factual findings, addressing the

1t Amber was a child entitled to

must be performed during school

.aw, CIC could be performed by a
1 accordance with a valid medical
gquisites of Tatro I satisfied, the
to provide CIC for Amber. Turning
)/J noted that he had to reach that
.ing attorneys fees and that the
EAHCA, provided for fees. See 29
e obviously disagreed with CA5's
a claim under section 504 and
ing of Sorthe=astern, reenforced by
.s Court in Penrhnrst State S~hool

(1981), made CAS5's result

he felt bound by the decision and

and CA5 rendered 1its

Tatro II decision. The new CA5 panel expressed much reluctance on
the EAHCA issue, but recognized Ta+r~_I as the law of the case.

It also expressed doubt that the Rehabilitation Act imposed any

affirmative obligations on school districts, but felt that

Penrhurst was not so clear as to require departure from the

decision of the prior panel,
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treatment" has no legal significance. The decision is not in

conflict with Rrwlev; in fact the Court held the cert petition in

Tokarcik until after Prowley was decided and simply denied it

rather than remanding for reconsideration in light of Rnwlew,

4. DISCUSSION: As to the EAHCA issue, I tend to believe
that th >f the statute is correct,
althoug s mitigate the burden on
schools of its otherwise sweeping holding. Although CA5 may be

in error, there is no circuit conflict, and resps are correct

that the Court denied the cert petition in Tok=r~il after Rewley

was decided. Furthermore, resps properly point out a possible

problem in taking this case, a problem which was also present in

Tokarciv Because Amber will be able to perform CIC by herself

apparently in the near future, there is an argument that the case
’-,h,"—"—w—/‘—‘_—-—_‘—"—‘-\_____—____————-—

might be moot by the time the Court could consider it.

-.1e Rehabilitation Act issue presents an important question
in my view, although petrs do not seem nearly so interested in
it. To find a violation of section 504 here, first you must
assume that that act imposes some affirmative obligation on
schools and also that tnere 1is' a private cause of action to

N w/ /—\.\_’.ﬁ
enforce those obligations (a question which the Court reserved in

y)Southe=°*°rn) The Rehabilitation Act is by its own terms an

anti-discrimination act,.and,ih Southeastern the Court clearly
recognized a distinctioﬁ.wbetween the obligation to treat
qualified handicapped persons even-handedly in federally funded
programs and the obligation to make affirmative efforts in

administering those programs to overcome the disabilities caused






Thus I think that there is a good argument that both of the
issues in this case were wrongly decided. Accordingly, I think
that both issues are potentially certworthy even though there are
no circuit conflicts yet. The EAHCA issue, however, is fairly

}\____,.’
narrow, not in conflict with any decision of this Court, and
e T

suffers from a possible mootness problem. The Rehabilitation Act
issue on the other hand presents a broader question of the
overall purpose of the Act, 1is arguably in conflict with

decisions of this Court, and I suppose would not present the same

-

mootness concerns because of the attorneys fees aspect of the
— e . -
case. Of course there is a chance that the Pennhurst dicta will

clear up the confusion in the lower courts' interpretations of

Southeastern, but at some point I think that the Court will have
to address the Rehabilitation Act issue. I note that the Court
has already granted cert in a Rehabilitation Act case, and that
case may have some bearing on the issue here. In <mith v.
Pnbinson, No. 82-2120, the Court will decide whether, if
plaintiffs prevail under the EAHCA, they can collect attorneys
fees under the Rehabilitation Act or under §1988, even though the
DC did not address their identical claims under those laws. If

. the Court reaches the attorneys fees question under the

\ Rehabilitation Act in @mi+h it may well discuss the nature of

¥

the obligations and the private cause of action, if any, under

1
»

Thus, assuming that the Court is troubled by the ]

—

Rehabilitation Act issue here and sees no need to wait for a

conflict, I recommend at a minimum a hold for Smit+h If that



11.

case does not address the Rehabilitation Act issue with
sufficient clarity, the Court could grant this petition after
Smith is decided. If the Court is equally interested in the EAHCA
issue, and not troubled by the possible mootness problem, it
could grant the petition now on both issues and perhaps consider
this case with the &mi+h case.

There is a response, and there are two amici petitions in
support of petr.

November 14, 1983 Martin Opns in petn
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Justice Rehnquist

Jus

Justice O’Connor




Supreme Qourt of the Bnited Sintes
Waskington, B. 4. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

April 19, 1984

Re: 83-558 - Irving Independent School
District v. Tatro

Dear Chief:

Prior to conference I dic
attorneys' fees question. Aftc. scvaicmaiy woo
certiorari petition, I have concluded that the fee
issue is as not really here. The questions presented

in the cert. petition are:

"l. Whether 'medical treatment' such as
ean intermitten chaterize¢ ion is a 'related
rvice' required under the Education for All
ndicapped Children Act and, therefore,
:\gquired to be provided to the minor
spondent.

"2. Is a public school required to
ovide and perform the medical treatment
escribed by the physician of a handicapped
1i1d by the Education for All Handicapped
1ildren Act or the Rehabilitation Act of
1732
"3. Whether the Fifth Circuit Court of
)peals misconstrued the opinions of this
wrt in Southeastern Community College v.
wvis, Pennhurst State School & Hospital v.
11darman, and S+tate Rnard of Education v.

wli—o, "

do not read any of these questions as putting at
issue anything but the injunction requiring the school
district to provide CIC. I do not think that they
fairly present the question whether the school district
is liable for attorneys' fees under the Rehabilitation
Act. Since we have answered the first question
presented (and the EAHCA aspect of the second question,



to the extent it differs from the first) affirmatively,
that would seem to be sufficient to support entry of
the injunction without reliance on the Rehabilitation

Act.

Since I read the questions presented in the
petition to place only the injunction requiring
provision of CIC to Amber at issue, my vote is to
affirm under the EAHCA only, and not to reach any
question under the Rehabilitation Act.

Respectfully,

=

The Chief vustice

Copies to the Conference

e .



: Justice Brennar
Justice White
Justice Marshal
Justice Blackmu
Justice Powell
Justice Rehnqui
Justice Stevens
Justice O’Conno

From: The (
Circulated: _ MAY 23 1984

Recirculated:
1st DRAFT
SUPREME COUR. OF THE UNITED STATES
No. 83-558

IRVING INDEPENDENT SCHOOL DISTRICT,
PETITIONER v. HENRI TATRO, ET UX.,
INDIVIDUALLY AND AS NEXT FRIEND OF
AMBER TATRO, A MINOR

ON WRIT OF CERTIORARI TO THE UNITED STATES COUR’
APPEALS FOR THE FIFTH CIRCUIT

[May ——, 1984]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

We granted certiorari to determine whether the Education
of the Handicapped Act or the Rehabilitation Act of 1973 re-
quires a school district to provide a handicapped child with
clean intermittent catheterization during school hours.

I

Amber Tatro is an eight-year-old girl born with a defect
known as spina bifida. As a result, she suffers from orthope-
dic and speech impairments and a neurogenic bladder, which
prevents her from emptying her bladder voluntarily. Con-
sequently, she must be catheterized every three or four
hours to avoid injury to her kidneys. In accordance with ac-
cepted medical practice, clean intermittent catheterization
(CIC), a procedure involving the insertion of a catheter into
the urethra to drain the bladder, has been prescribed. The
procedure is a simple one that may be performed in a few
minutes by a layperson with less than an hour’s training.
Amber’s parents, babysitter, and teenage brother are all
qualified to administer CIC, and Amber soon will be able to
perform this procedure herself.
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In 1979 petitioner Irving Independent School District
agreed to provide special education for Amber, who was then
three and one-half years old. In consultation with her par-
ent who are respondents here, petitioner developed an indi-
vid_ _1 education program for Amber under the requirements
of the Education of the Handicapped Act, 84 Stat. 175, as
amended significantly by the Education for All Handicapped
Children Act of 1975, 89 Stat. 773, 20 U. S. C. §§1401(19),
1414(a)(5). The individual education program provided that
Amber would attend early childhood development classes and
receive special services such as physical and occupational
therapy. That program, however, made no provision for
school personnel to administer CIC.

Respondents unsuccessfully pursued administrative reme-
dies to secure CIC services for Amber during school hours.!
In October 1979 respondents brought the present action in
District Court against petitioner, the State Board of Educa-
tion, and others. See 20 U. S. C. §1415(e)(2). They sought
an injunction ordering petitioner to provide Amber with CIC
and sought compensatory damages and attorney’s fees.
First, respondents invoked the Education of the Handi-
capped Act. Because Texas received funding under that
statute, petitioner was required to provide Amber with a
“free appropriate education,” 20 U. S. C. §81412(1), 1414(a)
(1)(C)(ii), which is defined to include “related services,”
§1401(18). Respondents argued that CIC is one such “re-
lated service.”? Second, respondents invoked §504 of the

'The Education of the Handicapped Act’s procedures for administrative
appeal are set out in 20 U. S. C. §1415. In this case a hearing officer
ruled that the Education of the Handicapped Act did require the school to
provide CIC, and the Texas Commissioner of Education affirmed. The
State Board of Education reversed, holding that CIC was a medical service
falling outside the obligation the Act imposed on school districts.

?As discussed more fully later, the Education of the Handicapped Act
defines “related services” to include “supportive services (including . . .
medical and counseling services, except that such medical services shall be
for diagnostic and evaluation purposes only) as may be required to assist a
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Rehabilitation Act of 1973, 87 Stat. 394, as amended, 29
U. S. C. §794, which forbids an individual, by reason of a
handicap, to be “excluded from the participation in, be denied
the benefits of, or be subjected to discrimination under” any
program receiving federal aid.

The District Court denied respondents’ request for a pre-
liminary injunction. 481 F. Supp. 1224 (ND Tex. 1979).
That court concluded that CIC was not a “related service”
under the Education of the Handicapped Act because it did
not serve a need arising from the effort to educate. It also
held that § 504 of the Rehabilitation Act did not require “the
setting up of governmental health care for people seeking to
participate” in government programs. Id., at 1229,

0)

20

ar

n.

C-

0_
gram in =~ Tttt T T T on Act. The
Court of Luppeais s it sus vise —aves sov o Urt to develop
a factual record and apply these legal principles.

On remand petitioner stressed the Education of the Handi-
capped Act’s explicit provision that “medical services” could
qualify as “related services” only when they served the pur-
pose of diagnosis or evaluation. See n. 2, supra. The Dis-
trict Court held that under Texas law a nurse or other quali-
fied person may administer CIC without engaging in the
unauthorized practice of medicine, provided that a doctor
prescribes and supervises the procedure. The District
Court then held that, because a Anrtor wae nat naaded to ad-
minister CIC, provision of the p.vecuuic waw nue o medical
service” for purposes of the Education of the Handicapped

handicapped person to benefit from special education.” 20 U. S. C.
§ 1401(17).
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Act. Finding CIC to be a “related service” under that Act,
th: District Court ordered petitioner to modify Amber’s indi-
vic...al education program to include provision of CIC during
school hours. It also awarded compensatory damages
against petitioner and the State Board of Education.®? 516
F. Supp. 968 (ND Tex. 1981).

On the authority of Tatro I, the District Court then held
that respondents had proved a violation of §504 of the Re-
habilitation Act. Although the District Court did not rely on
this holding to authorize any greater injunctive or compensa-
tory relief, it did invoke the holding to award attorney’s fees
against petitioner and the State Board of Education.® The
Rehabilitation Act, unlike the Education of the Handicapped
Act, authorizes prevailing parties to recover attorney’s fees.
See 29 U. S. C. §7%a.

The Court of Appeals affirmed. 703 F. 2d 823 (CA5 1983)
(Tatro II). That court accepted the District Court’s conclu-
sion that state law permitted qualified persons to administer
CIC without the physical presence of a doctor, and it af-
firmed the award of relief under the Education of the Handi-
capped Act. In affirming the award of attorney’s fees based
on a finding of liability under the Rehabilitation Act, the
Court of Appeals found no change of circumstances since
Tatro I that would justify a different result.

We granted certiorari, U. S. —— (1983), and we af-

firm in nart and reverse in ngrt.

1™ e District Court dismissed the claims against all defendants other
tha: »etitioner and the State Board, though it retained the members of the
State Board “in their official capacities for the purpose of injunctive relief.”
516 F. Supp. 968, 972-974 (ND Tex. 1981).

*In denying a later motion to amend the judgment, the District Court
held that § 505 of the Rehabilitation Act, 29 U. S. C. § 794a, which author-
izes attorney’s fees as a part of a prevailing party’s costs, abrogated the
State Board’s immunity under the Eleventh Amendment. See App. to
Pet. for Cert. 56a—60a. The State Board did not petition for certiorari,
and the Eleventh Amendment issue is not before us.
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II
This case poses trn connwnta iconeg 3 whether
the Educationof tk.. ... ____ \c itioner to
provide CIC services to Amber. T whether
§504 of the Rehabilitation Act creat.. ..... ...  bligation.

We first turn to the claim presented under the Education of
the Handicapped Act.

S tes receiving funds under the Act are obliged to satisfy
cerlw.n conditions. A primary condition is that the state im-
plement a policy “that assures all handicapped children the
right to a free appropriate eduation.” 20 U. S. C. § 1412(1).
Each educational agency applying to a state for funding must
provide assurances in turn that its program aims to provide
“a free appropriate education to all handicapped children.”
§ 1414(a)(1)(C)(i).

A “free appropriate education” is explicitly defined as “spe-
cial education and related services.” §1401(18).° The term
“special education” means

“specially designed instruction, at no cost to parents or
guardians, to meet the unique needs of a handicapped
child, including classroom instruction, instruction in
physmal educatlon home instruction, and instruction in

feele - fgtitutions.”  § 1401(16).
wre defined as
e srsopon wevauany,  and such developmental, corrective,

and other supportive services (including speech pathol-
ogy and audiology, psychological services, physical and
iccupational therapy, recreation, and medical and coun-
seling services, except that such medical services shall be

*Specifically, the “special education and related services” must
“(A) have been provided at public expense, under public supervision and
direction, and without charge, (B) meet the standards of the State educa-
tional agency, (C) include an appropriate preschool, elementary, or second-
ary school education in the State involved, and (D) [be] provided in con-
formity with the individualized education program required under section
1414(a)(5) of this title.” § 1401(18).
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for diagnostic and evaluation purposes only) as may be
required to assist a handicapped person to benefit from
special education, and includes the early identification
and assessment of handicapping conditions in children.”
§1401(17) (emphasis added).

— 1 I} AT & 1 _a_ 1 ,-_A__.'lce”
t an-
sy, ) . V-
icl[e] . . . required to assist a handicapped person to benefit

from special education”; and second, whether CIC is excluded
from this definition as a “medical servic[e]” serving purposes
other than diagnosis or evaluation.

A

The Court of Appeals was clearly correct in holding that
CIC is a “supportive servic[e] . . . required to assist a handi-
capped person to benefit from special education.”® It is
clear on this record that,without having CIC services avail-
able during the school day, Amber cannot attend school and
thereby “benefit from special education.” CIC services
therefore fall squarely within the definition of a “supportive
service.””

¢ Petitioner claims that courts deciding cases arising under the Educa-
tion of the Handicapped Act are limited to inquiring whether a school dis-
trict has followed the requirements of the state plan and has followed the
Act’s procedural requirements. However, we held in Henrick Hudson
District Board of Education v. Rowley, 458 U. S. 176, 206, n. 27 (1982),
that a court is required “not only to satisfy itself that the State has adopted
the state plan, policies, and assurances required by the Act, but also to de-
termine that the State has created an IEP for the child in question which
conforms with the requirements of § 1401(19) [defining an IEP).” Judicial
review is equally appropriate in this case, which presents the legal ques-
tion of a school’s substantive obligation under the “related services” re-
quirement of § 1401(17).

"The Department of Education has agreed with this reasoning in an in-
terpretive ruling that specifically found CIC to be a “related service.” 46
Fed. Reg. 4912 (1981). Accord Tokarcik v. Forest Hills School District,
665 F. 2d 443 (CA31981). The Secretary twice postponed temporarily the



20
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As we have stated before, “Congress sought primarily to
make public education available to handicapped children” and
“to make such access meaningful.” Henrick Hudson District
Board of Education v. Rowley, 458 U. S. 176, 192 (1982). A
service that enables a handicapped child to remain at school
during the day is an important means of providing the child
with the meaningful access to education that Congress envi-
sioned. The Act makes specific provision for services, like
transportation, for example, that do no more than enable a
child to be physically present in class, see 20 U. S. C.
§ 1401(17); and the Act makes specific grants for schools to al-
ter buildings and equipment to make them accessible to the
handicapped, § 1406. See Sen. Rep. No. 168, 94th Cong., 1st
Sess., 38 (1975); 121 Cong. Rec. 19,484 (1975) (remarks of
Sen. Stafford). Services like CIC that permit a child to re-
main at school during the day are no less related to the effort
to educate than are services that enable the child to reach,
enter, or exit the school.

We hald that CIC services in this case qualify as a “sup-

portive service . . . required to assist a handicapped person
to benefit from special education.”®
B
V also agree with the Court of Appeals that provision of
ClICis» =~ = " 7 " " 1,” which a school is required to
provide v..., «v. pes pooee - ~lagnosis or evaluation. See 20

effective date of this interpretive ruling, see 46 Fed. Reg. 12,495 (1981); id.
at 18,975, and later postponed it indefinitely, id. at 25,614. But the De-
partment presently does view CIC services as an allowable cost under the
Act. Ibid.

*The obligation to provide special education and related services is ex-
pressly phrased as a “conditio[n]” for a State to receive funds under the
Act. See 20 U. S. C. §1412; see also Sen. Rep. No. 168, 94th Cong., 1st
Sess., 16 (1975). This refutes petitioner’s contention that the Act did not
“impos[e] an obligation on the States to spend state money to fund certain
rights as a condition of receiving federal moneys” but “spoke merely in
precatory terms,” Pennhurst State School & Hospital v. Halderman, 451
U. S. 1, 18 (1981).
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U. S. C. §1401(17). We begin with the regulations of the
Department of Education, which are entitled to deference.®
See, e. g., Blum v. Bacon, 457 U. S. 132, 141 (1982).
W—G—S—h—lﬁ—ﬂ’%ﬁ? The regulations define
“related services” for handicapped children to include “school
health services,” 34 CFR §300.13(a) (1983), which are de-
fined in turn as “services provided by a qualified school nurse
or other qualified person,” §300.13(b)(10). “Medical serv-
ices” are defined as “services provided by a licensed physi-
cian.” §300.13(b)(4).”* Thus, the Secretary has determined
that the services of a school nurse otherwise qualifying as a
“related service” are not subject to exclusion as a “medical
service,” but that the services of a physician are excludable

as such. _
TL:r- AnBinitrsnn AL Hmnndinal cAamtriane’?! 10 a wAancAanahla inter_
pre is de-

VObeu mvuie uiovusoiuss wo viie assouivess vos sven wavemeaodl, the

Secretary could reasonably have concluded that it was de-
signed to spare schools from an obligation to provide a serv-
ice that might well prove unduly expensive and beyond the
range of their competence.”” From this understanding of

*The Secretary of Education is empowered to issue such regulations as
may be necessary to carry out the provisions of the Act. 20 U. S. C.
§1417(b). This function was initially vested in the Commissioner of Edu-
cation of the Department of Health, Education, and Welfare, who promul-
gated the regulations in question. This function was transferred to the
Secretary of Education when Congress created that position, see Depart-
ment of Education Organization Act, §§301(a)(1), (2)(H), 93 Stat. 677
(1979).

" The regulations actually define only those “medical services” that are
owed to handicapped children: “services by a licensed physician to deter-
mine a child’s medically related handicapping condition which results in the
need for special education and related services.” 34 CFR §300.13(b)(4)
(1983). Presumably this means that “medical services” not owed under
the statute are those “services by a licensed physician” that serve other
purposes.

' Children with serious medical needs are still entitled to an education.
For example, the Act specifically includes instruction in hospitals and at
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congressional purpose, the Secretary could reasonably have
concluded that Congress intended to impose the obligation to
provide school nursing services.

Congress plainly required schools to hire various specially
trained personnel to help handicapped children, such as
“occupational therapists, speech therapists, psychologists,
social workers, and other appropriate trained personnel.”
Sen. Rep. No. 168, supra, at 33. School nurses have long
been a part of the educational system, and the Secretary
could therefore reasonably conclude that school nursing serv-
ices are not the sort of burden that Congress intended to ex-
clude as a “medical service.” By limiting the “medical serv-
ices” exclusion to the services of a physician or hospital, both
far more expensive, the Secretary has given a permissible
construction to the provision.

Petitioner’s contrary interpretation of the “medical serv-
ices” exclusion is 1"rennvineing.  In petitioner’s view, CIC is
a “medical servic., _ _. though it may be provided by a
nurse or trained layperson; that conclusion rests on its read-
ing of Texas law that confines CIC to uses in accordance with
a physician’s prescription and under a physician’s ultimate su-
pervision. Aside from conflicting with the Secretary’s rea-
sonable interpretation of congressional intent, however, such
a rule would be anomalous. Nurses in petitioner’s school
district are authorized to dispense oral medications and ad-
minister emergency injections in accordance with a physi-
cian’s prescription. This kind of service for nonhandicapped
children is difficult to distinguish from the provision of CIC to
the handicapped.”? It would be strange indeed if Congress,

home within the definition of “special education.” See 20 U. S. C.
§ 1401(16).

' Petitioner attempts to distinguish the administration of prescription
drugs from the administration of CIC on the ground that Texas law ex-
pressly limits the liability of school personnel performing the former, see
Tex. Educ. Code Ann. §21.914, but not the latter. This distinction, how-
ever, bears no relation to whether CIC is a “related service.” The intro-
duction of handicapped children into a school creates numerous new pos-
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in attempting to extend special services to handicapped chil-
d--n, were unwilling to guarantee them services of a kind
tl__t are routinely provided to the nonhandicapped.

To keep in perspective the obligation to provide services
that relate to both the health and educational needs of handi-
cap““‘ ~trvdamba wra nata cnvranal limitatione that chanl]d min-
imi: 1 to re-
lateu ser vives, a Luuu wusy Ve tanwtappLu vu wo w feqUire
special education. See 20 U. S. C. §1401(1); 34 CFR §300.5
(1983). In the absence of a handicap that requires special
education, the need for what otherwise might qualify as a re-
lated service does not create an obligation under the Act.
- Sen 24 OFR §300.14 Comment (1) (19883).

»nly those services necessary to aid a handicapped
cluwu v wenefit from special education must be provided, re-
gardless how easily a school nurse or layperson could furnish
them. For example, if a particular medication or treatment
may approprlately be administered to a handicapped child
(o At s -2l - =T A9y 3 school is not required to
] ninister it.

that school nursing services
luusy ve pruviucu viny 1 wicy «an be performed by a nurse or
other qualified person, not if they must be performed by a
physician. See 34 CFR §§300.13(a), (b)(4), (b)(10) (1983).
It bears mentioning that here ~~* ~--~= **~ ~~wrinns ~f o wqrge
g ~~~i=nd; as is conceded, & iay puioun wive tuusnas WAIN-
iug 15 yuauded to provide CIC. See also, e. g., Department
of Education v. Katherine D., 727 F. 2d 809 (CA9 1983).

sibilities for injury and liability. Many of these risks are more serious
than that posed by CIC, which the courts below found is a safe procedure
even when performed by a nine-year-old girl. Congress assumed that
states receiving the generous grants under the Act were up to the job of
managing these new risks. Whether petitioner decides to purchase more
liability insurance or to persuade the State to extend the limitation on li-
ability, the risks posed by CIC should not prove to be a large burden.
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Finally, we note that respondents are not asking petitioner
to provide equipment that Amber needs for CIC. Tr. of
Oral Argument 18. They seek only the services of a qualified
person. A school’s obligation may be quite limited with re-
spect to health-related equipment needed by children even

when they are not in school.
WWa aannlnda that neavieinn nf O T tn Amhor ic nnt anthient

T e

Respondents sought relief not only under the Education of
the Handicapped Act but under §504 of the Rehabilitation
Act as well. After finding petitioner liable to provide CIC
under the former, the District Court proceeded to hold that
petitioner was similarly liable under §504 and that respond-
ents were therefore entitled to attorney’s fees under § 505 of
the Rehabilitation Act, 29 U. S. C. §794a. W~ 111 +nday,
in Stk - D"l‘".""“"""/, — U. S. (1984), wiay y 004 is
inappucamc wucu cidef is available under the Education of
the Handicapped Act to remedy a denial of educational serv-
ices. Respondents are therefore B (¢ (53 &
8R04 - and we reverse the Court ox Appcary uvlullg uvlav re-
spunuents are entitled to recover attorney’s fees. In all

¥ We need not address respondents’ claim that CIC, in addition to being
a “related service,” is a “supplementary ai[d] or servic[e]” that petitioner
must provide to enable Amber to attend classes with nonhandicapped stu-
dents under the Act’s “mainstreaming” directive. See 20 U. S. C.
§ 12(5)(B). Respondents have not sought an order prohibiting petitioner
fi 1 educating Amber with handicapped children alone. Indeed, any re-
quest for such an order might not present a live controversy. Amber’s
present individual education program provides for regular public school
classes with nonhandicapped children. And petitioner has admitted that it
would be far more costly to pay for Amber’s instruction and CIC services
at a private school, or to arrange for home tutoring, than to provide CIC at
the regular public school placement provided in her current individual edu-
cation program. Tr. of Oral Argument 12.
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other respects, the judgment of the Court of Appeals is
affirmed.
It is so ordered.
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