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or outright dismissal., The decision not to allow her to graduate
in June of 1973 was thereafter affirmed. In May, the Council
on Evaluation considered resp's case again, concluded that she
had not made sufficient progress in her deficient areas, and it
was decided she should be dropped.

Petr filed this suit under § 1983, alleging, insofar as is
now relevant, a denial of due process in that the school failed
to provide her with a notice of the charges and a hearing prior
to her dismissal. The DC dismissed her suit, and CA 8 reversed,
holding

"The unrefuted evidence here establishes that
Horowitz has been stigmatized by her dismissal

in such a way that she will be unable to continue
her medical education, and her chances of returnina
to employment in a medically related field are
severely damaged. The dismissal was effected
without the hearing required by the fourteenth

amendment."” (A-8)

CA 8 distinguished Bishop v. Wood, and Board of Regents v. Roth,

reading those as cases "in which a damaging stigma was not proved
or was inadequately alleged." E- banc was denied by a 5-3 vote.

3. CONTENTIONS: Petr contends, relying on Bishop v. Wood

and Roth, that a simple dismissal from school for deficiencies in
*/

academic Performance 6Ann nAad amAinind A a Aanvivatinn af 1iberty

*/ I think the characterization or tune redsovus rur wue uiSmissal
as "adademic pe: ‘ormance" is only a partially accurate summary; it
would seem better, as resp asserts, to characterize her dismissal as
based in part on academic shortcomings, and in part on non-academic
personal shortcomings. But, where the only claim found by CA 8 is
one of due process due téAstigmatizing dismissal, this distinction
is largely irrelevant, where the reasons for the dismissal are not made
public. CA 8's opinion was based on the stigmatizing effects of a
dismissal, not on any asserted right not to be dismissed but for

Aam~maAamais ryaacnna
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requiring due process protections. Petr contends that the essence
of such a protected deprivation is the release of stigmatizing
information courled with future lost opportunities. Here, since
the school did not release its reasons for dismissing resp, a
notice and a hearing were not required.
4, nTeMTIGSTON: Petr appears correct about the thrust of

the decision in Roth and in Bishop v. Wood. Roth, for example,

stated that

"Mere proof. . .that his record of non-retention

in one job, taken alone, might make him somewhat

less attractive to some other employer would

hardly establish the kind of foreclosure of oppor-

tunities amounting to a deprivation of 'liberty.'"

408 U.S. at 575 n.1l3.
viehnan vy, Wo~? stated that " [t]he same conclusion applies to the
discharge of a public employee whose position is terminable at
the will of the employer when there is no public disclosure of
the reasons for the discharge." 44 U.S.L.W, at 4822, These cases
may not be entirely on all fours, as here the conclusion was that
the ter:aination itself was highly stigmatizing, virtually foreclosing
any future schooling. The non-renewal, in Roth, may not have been
quite as stigmatizing, but the language of Roth, quoted supra,
certainly suggests this is but a matter of degree, not of kind.
The "bright line," if indeed there is one, seems to call for release

of the stigmati_ing information which led to the dismissal before

the "liberty" interest is implicated. See the circulating draft
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per curiam in 7~3d v. Vel~er, No. 75-812, at 4. On the other handg,
this Court has not decided whether the fact that a person will
"have no practical alternative but to consent to the release of
such information if they wished to be seriously considered" for
other openings, Cod? . Velger, at 3; is tantamount to dissemination
of the stigmatizing ihformationo

In any case, I am not sure that the school did not do enough
Eor resp here. She was given plenty of warning about what was
coming. I am n¢ . at all sure that state. schools should have to
jump through more hoops before they can dismiss someone.

There is a response.

1/10/77 Jackson CA 8 opn in
CMS petn appx.









demanded to hear the charges against him. The reasons

for dismissal again are such that the holding of Codd
does not seem pertinent. On the merits this seems a
tougher case than Horowitz, presenting the questions 1)
whether there was sufficient publicization of the reasons,
and 2) if so whether, in light of the fact that respondent
has already taken another job as a teacher, there was
sufficient injury to reputation to amount to constitu-
tional stigmatization. I will vote to grant.

Sincerely,

" “‘P R

NG
L&
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to her second and final year on a ~=~hr¢innam heois In the
idAs A8 dhn Bl voop s after fuivae: sovien ws ol progress
Ly wic ravusey, sv weo concluded that she should not be con-

S:.J-“-J Lo mmadisadioa 2 Tiinnn AFfF that vaar Roonnndant
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be graduated on schedule, and the other five recommended
that she should not graduate on schedule. Two of the latter
recommended that she be immediately dropped from the
school. Opinion of the District Court, Petition, at A-24,
A-25. Following these recommendations, school authorities
first decided that she should not be allowed to graduate
on schedule, and then after further deliberations notified her
that she was being dismissed from school.

The decision of the Court of Appeals rests on its finding
that Horowitz' dismissal deprived her of liberty because it
substantially impaired her opportunities to continue her med-
ical education or to return to employment in a medically re-
lated field. In Board of Regents v. Roth, 408 U. S. 564
(1972), this Court stated that a constitutional liberty interest
might be infringed in some cases where a State declines to re=
employ a teacher even though the teacher had no tenure-type
property interest in his job:

“The State, in declining to rehire the respondent, did
not make any charge against him that might seriously
damage his standing and associations in his community.
It did not base the nonrenewal of his contract on a charge,
for example, that he had been guilty of dishonesty, or im-
morality. Had it done so, this would be a different case.
For ‘[ w]here a person’s good name, reputation, honor, or
integrity is at stake because of what the government is
doing to him, notice and an opportunity to be heard are
essential.’

“Similarly, there is no suggestion that the State, in
declining to re-employ the respondent, imposed on him a
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stigma or other disability that foreclosed his freedom to
take advantage of other employment opportunities. The
State, for example, did not invoke any regulations to bar
the respondent from all other public employment in state
universities.” Id., at 573. (Citations omitted.)

Last Term in P ko= - Wand 426 U, 8. 341 (1976), the
Court elaborated upuu wic vy pe of situation in which an em-
ployment termination might infringe a protected liberty in-
terest. In upholding the dismissal of a policeman without a
hearing, the Court rejected the theory that the mere fact of
dismissal, absent some publicization of reasons for the action,
could amount to a stigma infringing one’s liberty:

“In Board of Regents v. Roth, 408 U. S. 564, we recog-
nized that the nonretention of an untenured college
teacher might make him somewhat less attractive to other
employers. but nevertheless concluded that it would
stretch the concept too far ‘to suggest that a person is
deprived of liberty when he simply is not rehired in one
job but remains as free as before to seek another.” Id., at
575. This same conclusion applies to the discharge of a
public employee whose position is terminable at the will
of the employer when there is no public disclosure of the
reasons for the discharge.

“In this case the asserted reasons for the City Man-
ager’s decision were communicated orally to the petitioner
in private and also were stated in writing in answer to
interrogatories after this litigation commenced. Since the
former communication was not made public, it cannot
properly form the basis for a claim that petitioner’s in-
terest in his ‘good name, reputation, honor, or integrity’
was thereby impaired.” Id.,at 348. (Footnotes omitted.)

The constitutional protection against stigmatization 1is
surely no greater in the case of a student’s dismissal from a
public institution than in the case of a job termination. As-
suming that the latter standard applies, see Roth, supra;
Paul v. Davis, 424 U. S. 693 (1976), a critical element in any
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complaint seeking to establish that removal from a graduate
school prograni resulted in a deprivation of liberty would be

an assertloll that 111format10n or allegations harmful to repu-
t,‘ L. PURIDIRIUR R P PR s | Mhiana 1a nathine 1|\

I 5
t! [
Seiecon n e pm s

Nor under Roth or Blshop can it be said that dismissal of
respondent from a state medical school under these circum-
stances “imposed on [her] a stigma or other disability that
foreclosed [her] freedom to take advantage of other employ-
ment opportunities.” Roth, supra, at 573. The refusal of
a state operated law or medical school to graduate a student
will necessarily “foreclose’” that student from practicing law
or medicine if the State requires graduation from a pro-
fessional school as a condition for a license to practice the
profession. But if Roth and Bishop were extended in such
a manner, every refusal of an educational institution to gradu-
ate a student on schedule would deprive that student of a
liberty interest implicating the Fourteenth Amendment pro-
cedural due process.

The District Court here held that respondent had been
accorded such process, but we think that neither of the
courts below need have reached that issue with respect to
respondent’s liberty eclaims. Missouri did not, by virtue
‘of the fact that respondent was dismissed from medical
school. bar her from all other public employment or public
vducation. The fact that her failure to graduate cost her a
job opportunity conditioned upon receipt of a degree does not
even rise to the level of the claim rejected in Bishop, where it
was alleged that dismissal would make the employee less
attractive to other employers. Here respondent was dis-
missed, not from a position of employment comparable to
that which she might have obtained after graduation, but
from her place as a student in the Medical School. We think
it follows a fortiori from the above quoted language in Bishop
that ¢~nial ~F on anadamin daeroo as ench although it pre-
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vents the student from obtaining jobs which are conditioned

upon the obtaining of such a degree, “==1:=~énn wn Tonminanth
Asnmndannand lihartas ;vxferest.

o . e the holding of the court below in-
sofar as it holds that a constitutional interest in liberty has
been infringed. This determination does not entirely dispose

LUl - i Lccencennm atrnnn thana annaar in tha anmnlaint 1na

0
re
8]
t
€lipauy v
Whatever may be the merits of the contention that a
student in a public institution, in the absence of statutes or
regulations such as those involved in Goss v. Lopez, 419 U. S.
365. 573-574 (1975), could have a Fourteenth Amendment
property interest in obtaining a degree, respondent’s claim
would necessarily depend on questions of state law not dis-
cussed by either the Court of Appeals or the District Court.
See Bishop, supra, at 343-347; Arnett v. Kennedy, 416 U. S.
134 (1974); Perry v. Sindermann, 408 U. S. 593, 599-603
(1972); Roth, supra, at 576-578. We think it should be first
addressed by them, and we therefore vacate the judgment of
the District Court and of the Court of Appeals and remand
the case for further proceedings.

b
-

It is so ordered.
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to her second and final year on a probationary basis. In the
middle of the final year, after further review of her progress
by the faculty, it was concluded that she should not be con-
sidered for graduation in June of that year. Respondent
elected to “request a set of oral and practical examinations as
an ‘appeal’” of that decision. Of the seven doctors who
administered these exaimninations, two recommended that she
be graduated on schedule, and the other five recommended
that she should not graduate on schedule. Two of the latter
recommended that she be immediately dropped from the
school. Opinion of the District Court, Petition, at A-24,
A-25. Following these recommendations, school authorities
first decided that she should not be allowed to graduate
on schedule, and then after further deliberations notified her
that she was being dismissed from school.

The decision of the Court of Appeals rests on its finding
that Horowitz’ dismissal deprived her of liberty because it
substantially impaired her opportunities to continue her med-
ical education or to return to employment in a medically re-
lated field. In Board of Regents v. Roth, 408 U. S. 564
(1972), this Court stated that a constitutional liberty interest
might be infringed in some cases where a State declines to re-
employ a teacher even though the teacher had no tenure-type
property interest in his job:

“The State, in declining to rehire the respondent, did
not make any charge against him that might seriously
damage his standing and associations in his community.
1t did not base the nonrenewal of his contract on a charge,
for example, that he had been guilty of dishonesty, or imn-
morality. Had it done so, this would be a different case.
For ‘[w]here a person’s good name, reputation, honor, or
integrity is at stake because of what the government is
doing to him, notice and an opportunity to be heard are
essential.’

“Similarly, there is no suggestion that the State, in
declining to re-employ the respondent, imposed on him a
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stigma or other disability that foreclosed his freedom to
take advantage of other employment opportunities. The
State, for example, did not invoke any regulations to bar
the respondent from all other public employment in state
universities.” Id., at 573. (Citations omitted.)

Last Term in Bishop v. Wood, 426 U. S. 341 (1976), the
Court elaborated upon the type of situation in which an em-
ployment termination might infringe a protected liberty in-
terest. In upholding the dismissal of a policeman without a
hearing, the Court rejected the theory that the mere fact of
dismissal. absent some publicization of reasons for the action,
could amount to a stigma infringing one’s liberty:

“In Board of Regents v. Roth, 408 U. S. 564, we recog-
nized that the nonretention of an untenured college
teacher might make him somewhat less attractive to other
employers. but nevertheless concluded that it would
stretch the concept too far ‘to suggest that a person is
deprived of liberty when he simply is not rehired in one
job but remains as free as before to seek another.” Id., at
575. This same conclusion applies to the discharge of a
public employee whose position is terminable at the will
of the employer when there is no public disclosure of the
reasons for the discharge.

“In this case the asserted reasons for the City Man-
ager's decision were communicated orally to the petitioner
in private and also were stated in writing in answer to
interrogatories after this litigation commenced. Since the
former communication was not made publie, it cannot
properly form the basis for a claim that petitioner’s in-
terest in his ‘good name, reputation, honor, or integrity’
was thereby impaired.” Id.,at 348. (Footnotes omitted.)

The constitutional protection against stigmatization is
surely no greater in the case of a student’s dismissal from a
public institution than in the case of a job termination. As-
suming that the latter standard applies, see Roth, supra;
Paul v. Davis, 424 U. S. 693 (1976), a critical element in any
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vents the student from obtaining jobs which are conditioned
upon the obtaining of such a degree, implicates no Fourteenth
Amendment liberty interest.

We accordingly reverse the holding of the court below in-
sofar as it holds that a constitutional interest in liberty has
been infringed. This determination does not entirely dispose
of the case. however, since there appear in the complaint un-
resolved contentions which could be read to allege that re-
spondent’s dismissal amounted to a deprivation of a contrac-
tual p=~—-- - interest analogous to that of a tenured public
employ c..

Whatever may be the merits of the contention that a
student in a public institution, in the absence of statutes or
regulations such as those involved in Goss v. Lopez, 419 U. s
565. 573-574 (1975). could have a Fourteenth Amendment
property interest in obtaining a degree, respondent’s claim
would necessarily depend on questions of state law not dis-
cussed by either the Court of Appeals or the District Court.
see Bishop, supra, at 343-347; Arnett v. Kennedy, 416 U. S.
134 (1974); Perry v. Sindermann, 408 U. S. 593, 599-603
(1972) ; Roth, supra, at 576-578. We think it should be first
addressed by them, and we therefore vacate the judgment of
the District Court and of the Court of Appeals and remand

the case for further proceedings.
It is so ordered.
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To: The Chief Justice

FegBEER

. Justioce Brennan

. Justice Stewart
. Justice White

Justice Blackmun
Justice Powell
Justice Rehnquist
Justice Stevens

Fraom: Mr. Justice Marshall

1st DRAFT
SUPREME COURT OF THE UNITED STATHS

BOARD OF CURATORS OF THE UNIVERSITY OF
MISSOURI ET aL. v. CHARLOTTE HOROWITZ

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 76-695. Decided April —, 1977

Mg. JusticE MARsHALL, dissenting.

The Court’s opinion is based on the assumption that re-
spondent’s expulsion from medical school foreclosed her
opportunity to practice medicine only because her failure to
graduate means that she cannot obtain a state license to
practice. Ante, at 4. Were this the case, today’s decision
woul” follow directly from the Court’s prior holding that
“[i]t retches the concept too far to suggest that a person
is deprived of ‘liberty’ when he simply is not rehired in one
job but remains as free as before to seek another.” Board of
Regents v. Roth, 408 U. S. 564, 575 (1972). 1 would not
agree with that conclusion, see id., at 587 ( MARSHALL, J., dis-
senting). but at least it would represent no further dimimu-
tion of the protections afforded by the Fourteenth Amendment.

It ° plain, however, that petitioners have not left Ms.
Horo...tz “as free as before.”” The Court of Appeals found
that it was “uncontroverted” that respondent’s expulsion “will
make ; difficult or impossible for her to obtain employment
in a anedically related field or to enter another imedical
school.,” 538 F. 2d, at 1320.* Thus, petitioners’ action has,

#As e Court of Appeals held, the record evidence supporting this
conclusion distinguishes the present case from the cases on which the
(ourt relies. Thus, in Roth the Court explicitly noted that the record
dwi no =support the Distriet Court’s “assumption™ that nonretention
would w.rt Roth’s prospects for future employment. 408 U. 8., at 574
n. 13. Similarly, in Bishop v. Wood, 426 U. S. 341 (1976), there was
“wothing involved except once job with one city.”  Bishop v. Wood, 377 F.
sepp A01, 504 (WDNC 1973). See alko Codd v. Velger, — U. 8. ~—,

Ciroulated: APP 1 1G77

culated:
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in effect, permanently barred respondent from employment
in on¢ of “the common occupations of the community.”
Truaxz  Raich, 239 U. S. 33, 41 (1915). Until today, I had
thougt. . it clear that such an action constitutes a deprivatign
of liberty. Cf. tbud.

I respectfully dissent,

—— 1. 1 (Srevens, J., dissenting) (no deprivation of liberty shown by
fuct that 1e employer considered information in file a bar to employment).
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Supreme Conrt of the Vnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE POTTER S1 ART

January 19, 1978

No. 76-695, Bd. of Curators Univ. of Mo.
v. Horowitz

Dear Bill,

I am glad to join your opinion for the
Court in this case.

. Sincerely _ours,

/? .
7
{
/

-

Mr. Justice Rehnquist

Copies to the Conference












Supreme Gonrt of the Hnited States
Washington, B. 4. 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

January 20, 1.78

Re: 76-695 - Board of Curators v. Horowitz

Dear Bill:
Please join me.

Respectfully,

Mr. Justice Rehnquist

Copies to the Conference






Supreme Gonrt of the Tnited Htates
Washington, B. (. 20543

CHAMBERS OF
JUSTICE WM.J. BRENNAN, JR.

January 23, 1978

RE: No. 76-695 Board of Curators v. Horowitz

Dear Bill:

I share Thurgood's reservation and will await

his opinion.

Sincerely,

~

S <
i

A

Mr. Justice Rehnquist

cc: The Conference



Supreme ot of the ¥nited States
Waslington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

January 23, 1978

Re: No. 76-695 — Board of Curators v. Horowitz

Dear Thurgood:

Thank you for your note of January 20th, indicating that
you will circulate a separate opinion concurring on narrower
grounds. In drafting the opinion, I felt we could not simply
say as you say in shorthand form in your note that "by any
standard, Ms. Horowitz received adequate process" without
going into ome detail as to the reasoning which led us to
that conclusion. Thus my effort to discuss some of the facts
and legal principles which I thought justified the result
which we all agree should be reached.

Sincerely, /V%//

Mr. Justice Marshall

Copies to the Conference



Supreme Gourt of the Hnited Stutes
Washington, B. . 20543

CHAMBERS OF

JUSTICE BYRON R. WHITE January 23,

Re: Board of Curators of the University
of Missouri v. Charlotte Horowitz,
#76-695

Dear Bill,

I shall await Thurgood's concurrence.

Sincerely,

=

Mr. Justice Rehnquist

Copies to the Conference

1978



Supreme Qonrt of the United Stutes
Washington, B. . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS \/

January 24, 1978

Re: 76-695 - Curators v. Horowitz

Dear Bill:
The change suggested by Lewis is fine with me.

Respectfully,

A

Mr. Justice Rehnquist

Copies to Mr. Justice Stewart
Mr. Justice Powell












Supreme Qonrt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN January 30, 1978

Re: No. 76-695 - Board of Curators v. Horowitz

Dear Bill:

¥ _r the moment, at least, I shall await Thurgood's

concurrence.

Sincerely,.

o

—

Mr. Justice Rehnquist

cc: The Conference









To: The Chieq
Mr. Justice Brennan
Mr. Justice Stewart
My. Justioce White
Mr. Jt ice Blackmun

/-.—Mr. Justice Powsll

g Mr. Justioe Rehnguist
Mr. Justice Stovens

om: Mr. Justice Marshall
Circulated:
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SUPREME COURT OF THE UNITED STATES

No. 76-695

Board of Curators of the Univer-

. . . On Writ of Certiorari
sity of Missouri et al., n Writ of Certiorart to

Petitioners the United States Court
chloners, of Appeals for the Eighth
v ) Circuit.
Charlotte Horowitz.

[February —, 1978]

Mg. JusTicE MARsSHALL, concurring in part and dissenting
in part.

T agree with the Court that, “[a]ssuming the existence of a
liberty or property interest, respondent has been awarded at
least as much due process as the Fourteenth Amendment
requires.”  Ante, at 6. 1 cannot join the Court's opinion,
however. beeause it contains dietum suggesting that respondent
was entitled to cven less procedural protection than she
received. T also differ from the Court i its assumption that
characterization of the reasons for a dismissal as “academie”
or “diseiplinary” is relevant to resolution of the question of
what procedures are required by the Due Process Clause.
Finally, T disagree with the Court’s deeision not to remand to
the Court of Appeals for consideration of respondent’s sub-
stantive due process claim.

|
We held in Goss v. Lopez, 419 UL S, 565 (1975, that

“due process requires, in conneetion with a suspension of
10 days or less, that the student be given oral or written
notice of the charges against him and, if he denies them,
an explanation of the evidence the authorities have and
an opportunity to present his side of the story,”™ Id.. at
S81,
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There is no question that respondent received these protee-
tions. and more.’

According to the stipulation of facts filed in the District
Court. respondent had a “discussion”™ with the dean of the
medical school in mid-1972, at the close of her first year in
school. during which she was notified of her unsatisfactory
performance.” The dean testified that he explained the
nature of her problems to respondent twiee at this meeting.
so that she would fully understand them.® A letter from the
dean followed shortly thereafter. in which respondent was
advised that she was being placed on prohation because of.
inter alia, “a major deficieney™ 1 her “relationships with
others.” and her failure to “keep . . . to established schedules™
and “attend . . . carefully to personal appearance.” ' The
dean again met with respondent in October 1972 “to call atten-
tion in a dircet and supportive way to the fact that her per-
formance was not then strong.””

Tn January 1973, there was still another meeting between
respondent and the dean. who was accompanied by respond-
ent's docent and the chairman of the Couneil on Evaluation.
Respondent was there notified of the Council's recominenda-
tion that she not graduate and that she be dropped from
school unless there was “radical improvement™ in her “clinical
competence. peer and patient relations, personal hvgiene, and
ability to accept criticism.” A letter from the dean again

1Tt 3s necessary 1o recount the faers underlving this concluslon in some
detail, beeanse the Court’s opimion does not provide the relevant facts with
regard to the notiee and opportunity to reply given to re=pondent.

2 App. 15. Tt ix hkely that respondent was less formally notified of these
deficiencies seversn] months earlier, in Marveh 19720 See /., at 100-101
(testimony ot respondent’s docent ).

Afd., a0 146

ald. qr I5-1a

STd. o 14T

S [T B
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followed the mecting: the letter summarized respondent’s
problem areas and noted that they had been discussed with

her “several times.”

These mectings and letters plainly gave respondent all that
Goss requires: several notices and explanations, and at least
three opportunities “to present [her| side of the story.”™ 419
U, S.. at 381. I do not read the Court’s opinion to dsagree
with this conclusion. ITenee | do not understand why the
Court indicates that even the “informal give-and-take” man-
dated by Goss, id.. at 5384, need not have been provided here,
See ante. at 7-8. 11-12. This case simply provides no legiti-
mate opportunity to consider whether “far less stringent pro-
cedural requirements,” id., at 7-8, than those required in (Foss
are appropriate in other school contexts.  While | disagree
with the Court’s conclusion that “far less” ix adequate. ax

Aimvirimmsd Sakfun e i anallyr dictnehineg that tho Canet dooidoc

delicacy’ ™ of our task in constitutional cases should cause us
to “‘shrink’ ™ from “ ‘anticipat[ing| a question of constitu-
tional law in advance of the necessity of deciding it.” " and
from *‘formulat]ing] a rule of constitutional law broader
than is required by the precise facts to which 1t 1s to bhe
applied.” ™ Ashwander v. TVA 207 UL S, 288, 345-347 (1936)
{concurring opinion )
11

Tn view of the Court’s dictum to the effect that even the
minimum procedures required - Goss need not have been
provided to respondent. 1 feel compelled to comment on the
extent of proecedural protection mandated here. T do so
within a framework largely ignored by the Court. a frame-
work derived from our traditional approach to these problems,
Accordmg to our prior decisions, as summarized in Mathews

LA, 0 182-185.
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_ ' .

Eldridge, 424 U. 8. 319 (1976), three factprs are of principal

relevance in determining what process is due:
“First, the private interest that will be affected by the
official action; second. the risk of an erroncous depriva-
tion of such Interest through the procedures used, and
the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government's
interest, ncluding the function involved and the fiseal
and administrative burdens that the additional or sub-
stitute procedural requirement would entail.”™  1d., at
335.

As the Court recognizes, the “private interest” involved
here is a weighty one: “the deprivation to which respondent
was subjected—dismissal from a graduate medical school—
was more severe than the 10-day suspension to which the high
school students were subjected m Goss.™ Ante, at 8 n. 3.
One example of the loss suftfered by respondent is contained in
the stipulation of facts: respondent had a job offer from the
psychiatry department of another university to begin work in
September 1073: the offer was contingent on her receiving the
M. D. degrees In summary, as the Court of Appeals noted:

“Phe unrefuted evidenee here establishes that Horowitz
has been stigmatized by her dismissal in such a way
that she will be unable to continme her medieal education,
and her ehances of returning to emplovnent i a medi-
cally related field are severely damaged.” 538 F. 2d
1317, 1321 (CAN 1976).

As Judge Friendly has written in a related context. when the
State seeks “to deprive a person of a way of life to which
Jslhe has devoted years of preparation and on which [s]he .
hals] come to rely.” 1t should be required first to provide a
“high level of procedural protection ™

Sl w1, -
v Friendly, “Some ond of Hearme,” 123 U P L Tev 1267, 1296 - 1295

Q 975y {revoention of protessionad heenses)
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Neither of the other two factors mentioned in Mathews
justifies moving from a high level to the lower level of
protection involved in Goss. There was at least some risk
of error inherent in the evidence on whieh the dean relied in
his meetings with and letters to respondent; faculty evalua-
tions of such matters as personal hygiene and patient and
peer rapport are neither as “sharply focused” nor as “easily
documented”™ as was, e. g., the disability determination
involved in Mathews, 424 U, S, at 343. See Goss v. Lopez,
supra, 419 U. S, at 580 (when decisionmaker “act[s] on the
reports and advice of others . . . [t]he risk of error is not at
all trivial’™).”"

Nor ecan it be said that the university had any greater
interest in summary proceedings here than did the xchool in
Goss.  Certainly the allegedly disruptive and  dizobedient
students involved there, sce id., at 569-571. posed more of
an immediate threat to orderly school administration than did
respondent. As we noted in Goss, moreover, “it disserves . .
the interest of the State if [the student’s] suspension is in fact
unwarranted.” [Id., at 579."" Under these circumstances—-
with respondent having much more at stake than did the
students in Goss, the administration at best having no more at
stake, and the meetings between respondent and the dean
leaving some possibility of erroneous dismissal—I believe that
respondent was entitled to more procedural protection than ix

10 The inquiry about nisk of error cannot be =cparated from the first
inquiry about the private interest at stuke:

“The degree of ri=k of error deemed acceptable . . . 1= related to the
geriousness of the consequences for the individual if an erroncous deecision
is made. . . . When . . . serious consequences are involved, procedures

that substantially reduce the risk of error at low or no cost to the public
are mandated by the due process clause.”” Buck v. Board of Education,
553 F. 2d 315, 323 (CA2 1977) (Oakes, J., diszenting), petition for cert.
pending, No. 77-555.

1 The statements and letters of the medieal school dean reflect a
genuine concern that respondent not be wrongfully dismuissed. See Apg
TT-T50, 180183, ISH-1INT.
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provided by “informal give-and-take™ before the school could
dismiss her.

The contours of the additional procedural protection to
whieh respondent was entitled need not he defined in terms
of the traditional adversarial system so familiar to lawyers
and judges.  See Mathews v. Eldridge. supra. 424 U, R at
34%. We have emphasized many times that “[t]he very
nature of duc process negates any concept of inflexible pro-
cedures universally applicable to every imaginable situation.”
Cafeteria Workers v, MceElroy, 367 UL SUR86, 895 (1961 sce,
e. ¢.. ante.at 73 Goss v. Lopez, supra. 419 UoSoat 5780 In
other words., what proeess 1x due will vary “according to spe-
cific factual contexts.”  Hawnal v. Larche. 363 UL S0 420, 442
(1960) ; sce. ¢. g.. Mathews v, Eldridge, supra. 424 U S, at
334: Morrissey v, Brewer, 4083 TS, 471,0 481 (19720 Bell v,
Burson, 402 U. 85335, 540 (1971). Sce also Joint Anti-Fascist
Refugee Committee vo MeGrath, 341 U, S0 1230 162 168
(1951) (Frankfurter. J.. concurring).

In the instant factual context the “appeal”™ provided to
respondent. see ante, at 3. served the same purposes as. and
in some respeets may have been better than, a formal hearmg,
In establishing the procedure under which respondent was
evaluated separately by Y- Tons who had had little
or Mo Previous contact Vs ava. s oppears that the medieal
school placed emphasis on obtaining “a fair and neutral and
impartial assessment,” ™ In order to evaluate respondent,
each of the seven physicians spent approximately one half-
day ' ' :
Ehen i o e e e
It is difficult to imagine a betrer
whether the school’s allegations against respondent had any

| SR F DAY ST T PITIRIPN HS S I FET e ..L“d'

i3

1.

procedure for determning

1= [ 150 (testimony of deand s sce if Car 185, INT, 208, 210 (letigry
to respondent and seven physicrmnsi.
W 8ec il at TM-200
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substance to them.” Cf. Vathews v, Eldridge, supra, 424
U, S at 337-338%. 344 (usc of independent physician to exam-
ine disability applicant and report to decisionmakery. 1
therefore believe that the appeal procedure utilized by
respondent. together with her earlier notices from and meet-
ings with the dean. provided respondent with as mueh pro-
cedural protection as the Due Process Clause requires ™
It

The analysis in Parts I and 11 of thix opmion illustrates
that resolution of this case under our traditional approach
does not turn on whether the distssal of respondent 1= char-
acterized as one for “academice” or “diseinlinary™ reasons In
my view, the effort te o, oo | o
the due process inauiry. as is indicawa vy caamimaio vr i@
f Lo

The minutes of the meeting at whieh 1t was first deended
that respondent should not graduate contain the following.

“This issue 18 nol one of academe aclievement, but of

11 Rexpondent appears to srgue that her ~ex and her rehgion were nnder-
lying reasons for her dismssal and that a hearmg would kave helped to
resolve the “faciual dispute”™ between her and the =chool on these issues
Brief for Respondent, at 30, see ol at 51=32 See also ante at 15 . 7
But the only express gronnd- for respondent’s dismissal related 1o deficien-
¢ies in personal hygiene  paient rapport oud the e andy as o matier
of procedural due process, respondent was entuled to no more than a
forum to coniest the fretuad underpmmngs of these grounds. The appead
procedure here gave respondent such i forum-—an opportumiy 1o demon-
strate that the =chool’s charges were witme

15 T ke a hearing, the appeasd procedurc and the meenmges
#representfed] . a valned Fuman mteraenion e whieh the aftfeeted
person experienee] d | at least the satislaenion of participating m the decision
that vitadiv coneernfed] her . [Fihese rnghts o mterchange express
the dementary iden that to be o person, vather than o o s at least 1o
be consudted about what 1= done with one ™ L Trbel Amenean Constitigs
tional Law §1007 10 503 (1937 (emphasis i ongmaly
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performance. relationship to people and ability to com-
municate.”  App. 218 (emphasis added).

By the customary measures of academie progress. morcover,
no deficieney was apparent at the time that the authorities
dectded respondent could not graduate: prior to this time,
according to the stipulation of facts, respondent had received
“eredit™ and “satisfactory grades™ in all of her courses, includ-
ing, clinieal courses,™

It may nevertheless be true, as the Court mmphes, ante, at
12 n. 6. that the school decided that respondent’s inadequacies
in SU(‘h areas as vamasaaal Ln...:,,n(\. Yinaae ﬂll(] At asae ...;I,.o.()ns‘
and timeliness o . ' abuay to be a goova medical
doctor.”  Whether these inadequacies ean be termed “pure
academic reasons,” as the Court ealls them, @bid., s ultimately
an irrelevant question. and one placing an undue emphasis on
words rather than functional considerations,  The relevant
pomt is that respondent was divricend laneale huaaaion of hoyp
aondnet Gust as the students 1., oo e e s e
ur wien conduet.’

The Court makes much of decisions from state and lower
federal courts to support 1ts point that “dismissals for
academie . . . cause do not necessitate a hearmg.”  Ante, at
9. The deeisions on which the Court relies, however, plamly

16 App. 120 Respondent kuer recerved “no eredin”™ for her emergeney
Toom rotation. the only course o which her grade was less than satiz-
factorv. 1hid. This grade was not recorded. according 1o the Distrier
Court, untl after the decrsion had been made that respondent could not
graduate, [ av 31 When the Coordimatmg Committee made this deei-
sion, morcover, it apparently had not seen any evaluation o) respondent’s
emergency room performanee.  See o st 229 gmmutes ol Coordimaning
Committee meeting)

7 Only one of the reasons voreed by the =ehool for deciding not ro
graduate respondent had any argnable nonconduct aspeets, and that rea-
son, “eclinteal competenee, " was planly related 1o pereaved deficienaes an
rezspondent’>  personal  hyaiene and  relanonships with colleagnes and
pu,tiems Nee o, at 2190 See alzo dl o IS, NS 1SS 210
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use the term “academic™ in a much narrower sense than
does the Court. distinguishing “academic”™ dismissals frony
ones based on “misconduct™ and holding that. when a student
is dismissed for failing grades, a hearing would serve no
purposc.’™  These cases may be viewed as consistent with
our statement in Mathews v. Eldridge that “the probable
value . .. of additional . . . procedural safeguards™ is a factor
relevant to the due process inquiry. 424 U. S, at 335, quoted
at p. 4. supra; see 424 U, S, at 343-347. But they provide
little assistance in resolving cases like the present one. where

*t-

be
a substitute for sensitive consideration of the proeedures
When the facts disputed are of a

required by due process.”

18 See Maharongsanan v Hall, 320 F.2d H48, 450 (CAS5 1976) 0 Gaspar
v. Bruton. 513 F. 2d ~43. 849-551 (CA10 1975) 0 Mustell v Rose, 282 Ala,
358, 367, 211 So. 2d 489, J97-498, cert. denied, 303 U X039 (1968) ;
Barnard v. [nhabidants of Shetburne, 216 Mass, 19, 10-20, 22-23, 102 N, E.
1095, 1096-1007 (1913

19 Soe. Brookins v. Bonnell, 362 F. Sapp. 379, 383 (KD Pa. 1973):

“This ease 1= not the traditional dizeiplinary sttnation where o student
violates the Law or a =chool regnlation by aetively engaging i prohbited
activities.  Plonnfi has allegedly failed to aet and comply with =chool
regulations for admission and eliss attendanee by passively gnorg these
regulations.  These alleged falures do not constitute misconduet an- the
sense that plamtiff 1= subjeet 1o diseaphinary procedures. They do con-
stitute n=conduct m the =ense that phunnfi was required to do something.
Plaintff contend= that he did comply with the requrements, Like the
trachvionad di=eiphnary ease. the deternunanon of whether plamnft dd
or chd not comply with the school regnlations 1= a question of iaet. Most
importantiy, in deternnmng this factual question reference 1= not made 1o
a standard of achieverent i an esotene acadenne field. Sebolistie stand-
ards are not wvolved, but rather disputed  faets concermng whether
plamntfi did or did nor comply with certain =chool regulations. These
Bsues adapt themeselves readily 1o determination by fase and anpartal
“duc process” hearmg

20 The Conrt’s pelianee on Tubels, morcover, may zive those schoot
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type suseeptible to determiation by third parties. as the
-allegations about respondent plainly were. sce ante, at 12-13,
n. 6. there 15 no more reason to deny all procedural protection
to onc who will suffer a seriousfoss than there was in Goss v,
Lopez. and indeed there may be good reason to provide even
more proteetion, as discussed m Part 1. supra. A court’s
charaeterization of the reasons for a student's dismissal adds
nothing to the effort to find procedures that are fair to the
student and the school, and that promote the elusive goal of
determining the truth in a manner consistent with both
individual dignity and society’s limited resourecs,

v

While T agree with the Court that respondent recerved
adequate procedural due process, T eannot join the Court's
judgment beeause it 1= bhased on resolution of an issuc never
reached by the Court of Appeals, That court, taking a prop-
erlv limited view of its role in constitutional casex, refused to
offer dictum on respondent’s substantive due process elainy
when at deerded the ease on procedural due process grounds,
Nee 338 F.2d. at 1321 n. 5. quoted ante, at 13, Petitioner
therefore presented to us only questions relating to the pro-
cedural assue. Petition for Certiorari, at 2. Our normal
course 1 such a ease is to reverse on the questions decided
helow and presented i the petition. and then to rémand to
the Court of Appeals for consideration of any remaining issues,

Rather than taking this course. the Court here decides on 1ts
own that the record will not support a substantive due process
clamm. therd" v “agree|mmg|™ with the Distriet Court, Ante,
at 13, T we dd allow the Court of Appeals to provide the first

admmistrtors who are rebwetant 1o aecord due process to their ~mdents
an o exense for not domg =00 See generally Kirp, Procedurab=m  :and
Burcanerney  Die Process m the Schopl Setnng, 28 Sen, L, Bov 543

11976,
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level of appellate review on this question.  Not only would &
remand give us the benefit of the lower court’s thoughts*' it
would also allow us to maintain consisteney with our own
Rule 23.1 (¢). which states that “lolnly the questions set
forth in the petition or fairly comprised therein will be con-
sidered by the_court.” By bypassing the courts of appeals
on questions of this nature, we do no service to those courts
that refuse to speculate in dictum on a wide range of issues
and mstead follow the more prudential, preferred course of
avoiding decision—particularly constitutional decision—until

21 T would be useful. for example, to have more eareful assessments
of whether the school followed its own rules m dmissing respondent and
of what the legal consequences <honld be it 1t did not. The Court states
lt‘h:n it disngree] =] with both respondent’s fuetual and legal confentions.”
Ante. wt 13 n. S0 [t then asserts that “the record elearly shows" com-
Phance with the rules, el but 1t provides neither elaboration of thix
conclusion nor dizeuszion of the specific wavs in which respondent contends
that the rules were not followed, Brief for Respondent, ar 42-46, conten-
tions aecompanied by eitations to the <ame record that the Court findx =a
Selear.”  The statement of the Distriet Court duoted by the Court, ante,
at 14 1. 6. 9= not meongi<tent on it= fuce with respondent’s claim that the
rules were not followed, nor = there anyvthing about the context of the
statement 1o indieate that 1 was addressed to this clum, =ce App. 45,

Review by the Conrt of Appeals would elarify these factual wsues, which
Tarely warrant the expenditure of thix Court’s time. 1 the Court’s view
ol the record 1= correet, however, then T odo not nnderstand why the
Court goe~ on to comment on_the legal consequences of a =tate of facts
that the Court has qust =mid does not exist. Like other aspeets of the
Court’s opmon, discussed supra. the legal comments on this w=ue are
nothing more than contusing dictum. 1t 1= 1rue, as the Court notes, ante,
at 14 o8, thar the deasion from ths Conrt eited by respondent was not
expresslv grounded in the Due Process Clanse. Serree o Dudles, 354 U8,
463 (10571, But that taet, which amount= to the only legal analysis
offered by the Court on i~ questnion, hardly answers respondent’s point
that =ome comphanee with previonshv established tules—partenlarly rules
providing procedutal sadegnards—is constitutionadly  requured before the
ftate or one of v~ ageneies may deprive - cigen of @ vidualde Lberty ok
'prnpvrt‘\" mnterest,
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“ ahsolutely necessary” ” to resolution of a eaxe. A sharander
v. TV A, supra. 297 U. S, at 347 (Brandeix, J.. concurring ).

1 would reverse the judgment of the Court of \ppeals and
remand for further proceedings.
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fol._wed the meeting; the letter 1mmarized respondent’s
prrtlem areas and noted that the; 1ad been discussed with
he ‘several times.”’

These meetings and letters plain, gave respondent all that
Goss requires: several notices and :planations, and at least
three opportunities “to present [he side of the story.” 419
U. S., at 581. I do not read the ( urt's opinion to disagree
with this conclusion. Hence I dc ot understand why the
Court indicates that even the “infc aal give-and-take” man-
dated by Goss, id., at 584, need no 1ave been provided here.
See ante, at 7-8, 11-12. This case mply provides no legiti-
mate opportunity to consider whet r “far less stringent pro-
cedural requirements,” d., at 7-8, t“n those required in Goss
are appropriate in other school ¢ texts. While I disagree
with the Court's conclusion that ar less” is adequate, as
discussed infra, it is equally disturl g that the Court decides
an issue not presented by the case fore us. As Mr. Justice
Brandeis warned over 40 years ag the “ ‘great gravity and
delicacy’ ” of our task in constitut. 1al cases should cause us
to “‘shrink’” from “‘anticipat{in_, a question of constitu-
tional law in advance of the nece~ty of deciding it " and
from “ ‘“formulat[ing] a rule of « 1stitutional law broader
than is required by the precise 1 ts to which it is to be
applied.””  Ashwander v. TVA,29 . S. 288, 345-347 (1936)

(conecurring opinion).
11

In view of the Court's dictum t. the effect that even the
minimum procedures required in “oss need not have been
provided to respondent, I feel con.,.elled to comment on the
extent of procedural protection mandated here. I do so
within a framework largely ignored by the Court, a framne-
‘work derived from our traditional approach to these problems,
According to our prior decisions, as summarized in Mathews v,

7 1d., at 182-183.
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Eldridge, 424 U. S. 319 (1976), thr. factors are of principal

relevance in determining what proc.. is due:
“First, the private interest tha* will be affected by the
official action; second. the risk _f an erroneous depriva-
tion of such interest through *-e procedures used, and
the probable value, if any. ol dditional or substitute
procedural safeguards; and fi .y, the Government’s
interest. including the functior involved and the fiscal
and administrative burdens th  the additional or sub-
stitute procedural requiremen would entail.” Id., at
335.

As the Court recognizes, the “; vate interest” involved
here is a weighty one: “the deprive on to which respondent
was subjected—dismissal from a g duate medical school—
wr~ niore severe than the 10-day sug, :nsion to which the high
s¢ ol students were subjected in “Yoss.” Ante, at 8 n. 3.
01 example of the loss suffered by  spondent is contained in
the stipulation of facts: respondent ad a job offer from the
psychiatry department of another u versity to begin work in
September 1973; the offer was conti ent on her receiving the
M D. degree.* In summary, as th Court of Appeals noted:

“The unrefuted evidence herc stablishes that Horowitz
has been stigmatized by her smissal in such a way
that she will be unable to conti e her medical education,
and her chances of returning t employment in a medi-
cally related field are severel damaged.” 538 F. 2d
1317, 1321 (CAS8 1976).

As Judge Friendly has written i a . lated context, when the
State seeks “to deprive a person ¢ a way of life to which
[s]he has devoted years of preparat__ 1 and on which [s]he ...
hals] come to rely.” it should be required first to provide a
“high level of procedural protection.”*

s Id., at 16.
9 Friendly, “Some Kind of Hearing,” 123 U. Pa. L. Rev. 1267, 1296-1207
(1975) (revocation of professional licenses).
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*“sither of the other two factors mentioned in Mathews
juc..fies moving from a high level to the lower level of
protection involved in Goss. There was at least some risk
of error inherent in the evidence on which the dean relied in
his meetings with and letters to respondent; faculty evalua-
tions of such matters as personal hygiene and patient and
peer rapport are neither as “sharply focused” nor as “easily
documented” as was, e. g., the disability determination
involved in Mathews, 424 U. S., at 343. See Goss v. Lopez,
supra, 419 U. 8., at 580 (when decisionmaker “act[s] on the
reports and advice of others . . . [t]he risk of error is not at
all trivial”)."

Nor can it be said that the university had any greater
interest in summary proceedings here than did the school in
Goss. Certainly the allegedly disruptive and disobedient
students involved there, see id., at 569-571, posed more of
a1 mmediate threat to orderly school administration than did
respondent. As we noted in Goss, moreover, “it disserves . . .
the interest of the State if [the student’s] suspension is in fact
w arranted.” Id., at 579." TUnder these circumstances—
waen respondent having much more at stake than did the
students in Goss, the administration at best having no more at
st e, and the meetings between respondent and the dean
le.. -ing some possibility of erroneous dismissal—I believe that
respondent was entitled to more procedural protection than is
provided by “informal give-and-take” before the school could
dismiss her.

The contours of the additional procedural protection to
which respondent was entitled need not be defined in terms

W The inquiry about risk of error cannot be separated from the first
inquiry about the private interest at stake. The more serious the conse-
quences for the individual, the smaller the risk of error that will be
aeceptable.

11 The statements and letters of the medical school dean reflect a
genuine concern that respondent not be wrongfully dismissed. See App.
147-150, 180-183, 185-187.
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of the traditional adversarial system so familiar to lawyers
and judges. See Mathews v. Eldridge, supra, 424 U. S., at
348. We have emphasized many times that “[t]he very
nature of due proeess negates any concept of inflexible pro-
cedures universally applicable to every imaginable situation.”
Cafeteria Workers v. McElroy, 367 U. S. 886, 895 (1961) ; see,
e. ¢., ante, at 7; Goss v. Lopez, supra, 419 U. S., at 578. In
other words., what process is due will vary “according to spe-
cific factual contexts.” Hannah v. Larche, 363 U. S. 420, 442
(1960); see. e. g., Mathews v. Eldrdge, supra, 424 U. S., at
334; Morrissey v. Brewer, 408 U. S. 471, 481 (1972); Bell v.
Burson, 402 U. 8. 535, 540 (1971). See also Joint Anti-Fascist
Refugee Committee v. McGrath, 341 U. S. 123, 162-163
(1951) (Frankfurter, J., concurring).

In the instant factual context the “appeal” provided to
respondent. see ante, at 3. served the same purposes as, and
in some respects may have been better than, a formal hearing.
In establishing the procedure under which respondent was
evaluated separately by seven physicians who had had little
or no previous contact with her, it appears that the medical
school placed emphasis on obtaining “a fair and neutral and
impartial assessment.” "> In order to evaluate respondent,
each of the seven physicians spent approximately one half-
day observing her as she performed various clinical duties and
then submitted a report on her performance to the dean.*®
It is difficult to imagine a better procedure for determining
whether the school's allegations against respondent had any
su” cance to them." Cf. Mathews v. Eldridge, supra, 424

12 I, at 150 (testimony of dean): see id., at 185, 187, 208, 210 (letters
to respondent and seven physicians).

1 ee id., at 190-207.

1+ Respondent appears to argue that her sex and her religion were under-
lving reasons for her dismissal and that a hearing would have helped to
resolve the “factual dispuie’” between her and the school on these issues.
Brief for Respondent, at 30: see id.. at 51-52. See also ante, at 13 n. 7,
Bu he only express grounds for respondent’s dismissal related to deficiep-
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U. S.. at 337-338, 344 (use of independent physician to exam-
ine disability applicant and report to decisionmaker). I
therefore believe that the appeal procedure utilized by
respondent, together with her earlier notices from and meet-
ings with the dean, provided respondent with as much pro-
cedural protection as the Due Process Clause requires.'

IT1

The analysis in Parts [ and II of this opinion illustrates
that resolution of this case under our traditional approach
does not turn on whether the dismissal of respondent is char-
acterized as one for “academic” or “disciplinary” reasons. In
my view. the effort to apply such labels does little to advance
the due process inquiry. as is indicated by examination of the
facts of this case.

The minutes of the meeting at which it was first decided
tha -espondent should not graduate contain the following:

This issue is not one of academic achievement, but of
performance, relationship to people and ability to com-
nunicate.” App. 218 (emphasis added).

By wne customary measures of academic progress, moreover,
no deficiency was apparent at the tiine that the authorities
decided respondent could not graduate; prior to this time,

cies in personal hygiene, patient rapport, and the like, and, as a matter
of procedural due process, respondent was cntitled to no more than a
forum to contest the factual underpinnings of these grounds. The appeal
procedure here gave respondent such a forum—an opportunity to demon-
sirate that the school’s charges were “unfair or mistaken,” Gass v. Lopez, ,
419 U. 3. 565, 581 (1975).

15 Like a hearing, the appeal procedure and the meetings
“represent[ed] . . . a valued human intcraction in which the affected
person experience[d] at least the satisfaction of participating in the decision
that vitally concern[ed] her . ... [T]hese nghts to interchange express
the elementary idea that to be a person, rather than a thing, is at least te
be consulted about what i done with one.” 1. Tribe. American Constitu-
tion»! Law § 10-7, at 503 (1977) (emphasis m original).
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according to the stipulation of facts, respondent had received
“oredit” and “satisfactory grades™ in all of her courses, includ-
ing -'inical courses.”

Ii nay nevertheless be true. as the Court implies, ante, at
12 n. 6. that the school decided that respondent’s inadequacies
in such arcas as personal hygiene, peer and patient relations,
and timeliness would impair her ability to be “a good medical
doctor.” Whether these inadequacies can be termed “pure
academic reasons.” as the Court calls them, ibid., is ultimately
an irrelevant question. and one placing an undue emphasis on
wor" rather than functional considerations. The relevant
poil is that respondent was dismissed largely because of her
conauet.”” just as the students in Goss were suspended because
of their conduet.™

16 App. 12. Respondent later sived “no ecredit” for her emergency
room rotation. the only eourse in which her grade was less than satis-
factory. [bid. This grade was not recorded, according to the District
Court, until after the decizion had been made that respondent could not
gradnate.  Id.. at 31. When the Coordinating Committee made this deci-
sion “woreover, it apparently Tiad not seen any evaluation of respondent’s
eme _ney room performance. See id., at 229 (minutes of Coordinating
Committee meeting).

17 O]y one of the teasons voiced by the school for deciding not to
grac .te respondent had any arguable uonconduct aspects, and that rea-
son, “clinical competence,” was plainly related to perceived deficiencies in
respondent™ personal hygiene and relationships with colleagues and
patients.  See id., at 219. See also id., at 181, 182-183, 210.

1= The futility of trying to draw a workable distinetion between “aca-
demic” and “dizeiplinary” dismissals ix further illustrated by my Brother
PowkLL'x concurring opinion.  The opinion states that the conclusion n
text supra. i explicitly contrary to the Distriet Court’s undisturbed find-
ings of fact.” ante, at 2. but it cites no Distriet Court finding indicating
that respondent’s dismissal was hased on other than conduct-related con-
side “ions. No such finding exists.

T Distriect Court’s statement that respondent was dismixsed because
of “the quality of her work.” quoted id., at 3, like statements to the
offoet that the dismissal wasx “solely on academic grounds" id., at 4, is
wtimately irrelevant to the due process inquiry. It provides no informa-
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The Court mnakes much of decisions from state and lower
federal courts to support its point that “dismissals for
academic . . . cause do not necessitate a hearing.” Ante, at
9. The decisions on which the Court relies, however, plainly
use the term “academic” in a much narrower sense than
does the Court, distinguishing “academic™ dismissals from
ones based on “misconduct” and holding that, when a student
is dismissed for failing grades, a hearing would serve no
purpose.” These cases may be viewed as consistent with

tion on the eritical question whether “the facts disputed are of a type
suseeptible to determination Dy third parties.”  Infra, at 10. Nor doe=
the Distriet Court’s finding that “the grading and evaliating <ystem of
the medical school was applied fairly,” quoted ante, at 3 n. 4, advance
resolution of this case, especially in view of the fact, noted supra. that
respondent’s grades in clinical courses. as in all other course. were satine
factory when the decision was made that xhe could not graduate. Thix
fact “urther indieates, contrary to Mgr. Jusrick PowbLL’s intimation,
ante t 3—+. that the school found the deficienciex in respondent’s clinieal
performance to be different from the deficiencies that lead to unsatisfac-
torv grades in more traditional scholaxtie subjects.

N JusticE PowELL is correct, of course, in suggesting that the kind
of ¢ duct here involved iz different from that involved in Goss v. Lopez,
supra. Ante, at 2-3, and n. 2. The question facing the medical school
authorities was not solely whether respondent had misbehaved in the past,
but rather whether her past, present, and likely future conduct indicated
that she would not be “a good medical doctor,” ante, at 12 n. 6 (opinion of
the Court). The appeal procedure of the school wax well suited to wd
in resolution of thix question, since it involved “ob=ervation of her ' 7ls
and techniques in actual conditions of practice,” ante. at 4 (PoweLw, J.,
concurring). It matters not at all whether the result of such observation
ix labeled “un ‘academic’ judgment,” ibid., so long as 1t ix recognized thar
the sehool authorities, having an cflicient procedure available to deter-
mine whether their decision to dismis< respondent was “unfair or mis-
taken,” (foss v. Lopez, supra. 419 U. 8., at 581, were constitutionally
recuired to give respondent a chanee to invoke the procedure, ax they
did hetore depriving her of a substantial liberty or property interest.

1 ee Mahavongsanan v. Hall, 529 F. 2d 448, 450 (CA5 1976); Gaspar
v. sruton, 513 F. 2d 843, 840-851 (CAI10 1975); Mustell v. Rose, 282 Ala.
258, 367, 211 So. 2d 48Y, 497498, cert. denied, 393 8. 989 (1968) ;
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our statement in Mathews v. Eldridge that “the probable
value .. of additional . . . procedural safeguards™ is a factor
releve - to the due process inquiry. 424 U. 8., at 335, quoted
at p. = supra; see 424 U. S, at 343-347. But they provide
little assistance in resolving cases like the present one, where
the dismissal is based not on failing grades but on conduct-
related considerations.®

In  ch cases a talismanic reliance on labels should not be
a subscitute for sensitive consideration of the procedures
required by due process.” When the facts disputed are of a
type susceptible to determination by third parties, as the
allegations about respondent plainly were, see ante, at 12-13.
n. 6. there is no more reason to deny all procedural protection
to one who will suffer a serious loss than there was in Goss v.

Barnard v. Inhabitants of Shelburne, 216 Mass. 19, 19-20, 22-23, 102 N. E.
1095, 1096-1097 (1913).

2080 Brookins v. Bonnell, 362 F_sSupp. 379, 383 (ED Pa. 1973):

“Th  case 1= not the traditional disciplinary situation where a ~tudent
violatex the law or a =chool regulition by uetively engaging in prohibited
activities. Plaintiff hax allegedly failed to act and comply with school
regulations for admission and class attendanee by passively ignoring these
regulations. These alleged failures do not constitute misconduet in the
sense that plaintiff s subject to dizciplinary procedures. They do con-
stitute misconduet in the sense that plaintiff was required to do something.
Plaintiff contends that he did comply with the requirements. Like the
traditional disciplinary caze. the determination of whether plaintiff did
or did not comply with the school regulations 1= question of fact. Most
importantly, in determining this factual question reference ix not made to
a standard of achievement in an esoterie academie field.  Scholastie stand-
ards are not involved, but rather disputed facts concerning whether
plaintiff did or did not eomply with certain school regulations.  These
issues adapt themselves readily to determination by a fair and impartial
‘due process’ hearing.”

21 The Court’s relianee on lubels, moreover, may give those =chool
administrators who are reluctant to accord due process to their students
an excuse for not doing =o. See generally Kirp, Proceduralism and
Bureaucracy: Due Process in the School Setting, 28 Stan. 1. Rev. 841
{1976).
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Lopez, and indeed there may be good reason to provide even
more protection, as discussed in Part 11. supra. A court’s
characterization of the reasons for a student’s dismissal adds
nothing to the effort to find procedures that are fair to the
student and the school, and that promote the elusive goal of
determining the truth in a manner consistent with both
individual dignity and society's limited resources.

1v

While T agree with the Court that respondent received
adequate procedural due process. I cannot join the Court’s
judgment because it is based on resolution of an issue never
reached by the C'ourt of Appeals. That court. taking a prop-
erly limited view of its role in constitutional cases, refused to
offer dietum on respondent’'s substantive due process clainr
when it decided the case on procedural due process grounds.
See 338 F. 2d. at 1321 n. 5. quoted ante, at 13. Petitioner
therefore presented to us only questions relating to the pro-
cedural issue. Petition for Certiorari, at 2. Our normal
course in such a case is to reverse on the questions decided
below and presented in the petition, and then to remand to
the (° urt of Appeals for consideration of any remaining issues.

Re_aer than taking this course, the Court here decides on its
own that the record will not support a substantive due process
claim, thereby “agree[ing|" with the District Court. Ante,
at 13. T would allow the Court of Appeals to provide the £+
level of appellate review on this question. Not only wouiu a
remand give us the benefit of the lower court’s thoughts* it

22 1t would be usetul, for example. to have more careful assessments
of whether the school followed its own rulex in dismissing respondent and
of what the legal consequences should be it it did not. The Court states
that it “disagree[x] with both respondent’s factnal and legal contentions.”
Ante. at 13 n. 8. It then asserts that “rthe record clearly =howx™ ¢om-
pliance with the rules, ibid., but it provides neither claboration of this
eonclusion nor discussion of the specific ways in which respondent contends
that the rules were not followed, Brief for Respondent, at 42-16, confens
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would also allow us to maintain consistency with our own
Rule 23.1 (¢). which states that “[o]nly the questions set
forth in the petition or fairly comprised therein will be con-
sidered by the court.” By bypassing the courts of appeals
on questions of this nature, we do no service to those courts
that refuse to speculate in dictum on a wide range of issues
and instead follow the more prudential, preferred course of
avoiding decision—particularly constitutional decision—until
“ ahsolutely necessary’” to resolution of a case. Ashwander
v. TVA, supra, 297 U. S., at 347 (Brandeis, J., concurring).

I would reverse the judgment of the Court of Appeals and
remand for further proceedings.

tions accompunied by citations to the same record that the Court finds so
“elear.” The statement of the Distriet Court quoted by the Court, ante,
at 14 n. 6. ix not inconsistent on its face with respondent’s claim that the
rules were not followed, nor is there anything about the context of the
statement to indieate that it was addressed to thix claim, see App. 45.

Review by the Court of Appeals would clarify these factual issues, which
rarely warrant the expenditure of thix Court’s time. If the Court’s view
of the record ix correct, however. then T do not understand why the
Court goes on {o comment on the legal consequences of a state of f~-*s
that the Court has just said does not exist.  Like other aspeets of wue
Court’s opinion, discussed supra. the legal comments on this issue are
nothing more than confusing dictum, 1t ix true, ax the Court notes, ante,
at 14 1. 8, that the decision from thix Court cited by respondent was not
expressly grounded in the Due Process Clanse.  Service v. Dudles. 354 U. 8.
363 (1957). But that fact, which amounts to the only legal analysis
offered by the Court on thix question, hardhy answers respondent’s point
that some complince with previoushy estublished rules—particularly rules
providing procedural safeguards—is constitutionally required before the
State or one of 1t agencies may deprive.a citizen of a valuable liberty or
property interest.
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New footnote 5, end of runover paragraph, p.4:

MR. JUSTICE MARSHALL insists that calling this an
academic judgment is an exercise in futility. Por*+ at 8
n.18. As :he Court points out, however, the distinction
between dismissals for academic deficiency and dismissal
for misconduct may be decisive as to the process that is
due. Ante, at 11. A decision relating to the misconduct
of a student requires a factual determination whether the
conduct took place or not. The accuracy of that
determination can be safequarded by the sorts of
procedural protections traditionally imposed under the Due
Process Clause. An academic judgment also involves this
type of c.jectively determinable fact -- e.g., whether the
student gave certain answers on an examination. But the
critical decision requires a subjective, expert evaluation
as to whether that performance satisfies some
predetermined standard of academic competence. That
standard, in turn, is set by a similarly expert judgment.
These evaluations, which go f : beyond questions of mere
*conduct,” are not susceptible to the same sorts of
procedur: . safequards that are appropriate to determining
facts re iting to misconduct. Thus, the conclusion that a
particular dismissal is academic -- that it entails these
expert evaluations -- is likely to have controlling
significance in determining how much and what sort of

process ‘s due.
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New footnote 6.

University faculties must have the widest range
of discretion in making judgments as to the academic
performance of students and their entitlement to promotion
or graduation. Contrary to the suggestion of MR. JUSTICE
MARSHALL, post, at 9 n. 18, the fact that a particular
procedure is possible or available does not mean that it
is required under the Due Process Clause. Goss v. Lopez,

419 U.S. 565 (1975), simply does not speak to that point.
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of these discussions and examinations was on respondent’s
competency as a physician.
Mg. JusTtice MARSHALL nevertheless states that respond-

ent’s dismissal was based “largely”™ on “her conduet™:
“It may nevertheless be true. as the Court implies, ante,
at 12 n. 6. that the school decided that respondent’s
inadequacies in such areas as personal hygiene, peer and
patient relations, and timeliness would impair her ability
to be ‘a good medical doctor.” Whether these inade-
guacies can be termed ‘pure academic reasons,’ as the
Court calls them. ibid., is ultimately an irrelevant ques-
tion, and one placing an undue emphasis on words rather
than functional considerations.  The relevant point is that
respondent was dismisscd largely because of her conduct,
just as the students in Goss were suspended because of
their conduct.” Post, at & (emphasis added).

This conclusion is explicitly contrary to the District Court’s
undisturbed findings of fact. In one sense, the term “conduet™
could be used to embrace a poor academic performance as well
as unsatisfactory personal conduct. But I do not understand
MR. Justic: MARSHALL to use the term in that undifferen-
tiated sense.* His opinion likens the dismissal of respondent

spondent be graduated (althongh one added that “she would not qualify
to intern at the hospital where he worked™ . (App.40). [aeh of the other
five doctors =submitted negative recommendations, although they varied as
to whether respondent <hould he dropped from school mnmediately.  Fbid.

2 Indeed, in view of Me. Justice MagrsHaLLs apparent conclusion that
respondent wis dismizsed because of =ome objectively determinable con-
duet, it ix difficult to understand his conclusion that the speeiad exammation
administered by the scven practicing physiesns “may have been hetter
than{ ] a formal hearmg.”  Post. at 6. That examination did not purport
to determme whether, i the past, respondent had engaged m conduer that
would warrant dismissal.  Respondent apparently waz not called npon 1o
argue that <he had not done certain things mn the past. There were no
fucts found on that point. Nor did the doetors who administered the
examination address themsclves to respondent’s conduer at the time, apart
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to the suspension of the students in Goss for personal misbe-
havior. There is evidence that respondent’s personal conduct
may have been viewed as eccentric, but—quite unlike the
suspensions in Goss—respondent’s dismissal was not hased on
her personal behavior.”

The findings of the District Court conclusively shows that
respondent was dismissed for failure to meet the academic
standards of the medical school. The court, after reviewing
the evidence in some detail, coneluded:

“The evidence presented in this case totally failed to
establish that plaintiff [respondent] was expelled for any
reason other than the quality of her work.” (App. 44).*

1t is well to bear in mind that respondent was attending a
medical school where competeney in clinical courses is as much
of a prerequisite to graduation as satisfactory grades in other
courses. Respondent was dismissed because she was as defi-

from her ability to perform the clincal tasks physicians must muster.
Mi. Justier MARSHALL savs that this evaluation tested the “truth™ of the
assertions that respondent could not funcetion a= n doctor.  Post, at 7 n. 14,
Thix is a tacit reeognition that the issue wax an academie one, rather than
one nited to whether respondent simply engaged in improper conduet.

% 1nere wax concern on the part of the faculty as to respondent’

personal hygiene, but the Distriet Court made elear that this was not the
cause for her dismizsal:
With regard to plaintifi’s physieal appearanee, this in and of 1t=elf did not
cause plaintff to he evaliated any differently than any of the other
<tudents: however, plamtifi'= wnkempt appearanee and condition were much
cause for coneern with both fueulty and <tudents, and this was bronght to
her attention on numerous oceasions: but =he wax not treated i any
manner than any other student with similar deficiencies would bave been
treated.”  (App. 45)

4 The Dhstriet Court also found-

‘Considering all of the evidenee presented, the Court hinds that the grad-
ing and cvaluating system ol the medical school was applied furly and
rexsonably to plantiff, b plaintiff did not satisfy the requirements of the
medical school 1o graduate from the medical school i June 19737 (App.
13).



TH-695-—CONCUTR ()}
4 BOARD OF CURATORS, UNIV. OF MO, ». HOROWITZ

cient in her clinical work as she was proficient in the “book-
learning” portion of the curriculum.” Evaluation of her
performance in the former area is no less an ‘“‘academic”
judgment because it involves observation of her skills and
techniques in actual conditions of practice, rather than assign-
ing a grade to her written answers on an cssay question.

Because it is clear from the findings of fact by the District
Court that respondent was dismissed solely on academie
grounds, and because the standards of procedural due process
were abundantly met before dismissal oceurred,® 1 join the
Court's opinion,

FDr. Willtan Sirnidge was the faculty member assigned 1o respondent

as her “ehief docent™ (faculty advisery. .\ portion of his testimony was
summarized by the istriet Court as follows.
“He | Dr. Sirvidge ] emphiasized that plamtff's | respondent =] problem was
that =he thought =he could learn to be a medieal doetor by reading books,
and he advised her [thar] the elinieal =kills were equally as important for
obtuining the M Do degree. e further testified that plaintiff eannot
perform many of the neeessary basie =kills required ot a practicmg
physician: . .. .7 (App. 35)

o1 agree with the Court that university faenlties must have the widest
range of diseretion m making judgments as 1o the academie performance
of students and thar entitlement to promotion or graduation. o terms of
the process that “ix due,” there i= o aemficant distinetion between it
dismissal for aeadenie rensons and dizmizsal tor mproper conduet
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of these discussions and examinations was on respondent’s
competence as a physieian.

Mgz. JusTick MARsHALL nevertheless states that respond-
ent’s dismissal was based “largely” on “her conduct’:

“It may nevertheless be true. as the Court implies, ante,
at 12 n. 6. that the school decided that respondent’s
inadequacies in such areas as personal hygiene, peer and
patient relations, and timeliness would impair her ability
to be ‘a good medical doctor’ Whether these inade-
quacies can be termed ‘pure academic reasons,’ as the
Court calls them, ibid., is ultimately an irrelevant ques-
tion, and one placing an undue emphasis on words rather
than functional considerations. The relevant point is that
respondent was dismissed largely because of her conduct,
just as the students in Goss were suspended because of
their conduct.” Post, at 8 (emphasis added).

This conclusion is explicitly contrary to the District Court’s
undisturbed findings of fact. In one sense, the term “conduct”
could be used to embrace a poor academic performance as well
as unsatisfactory personal conduct. But I do not understand
Mg. JusTicE MARSHALL to use the term in that undifferen-
tiated sense.? His opinion likens the dismissal of respondent

spondent be graduated although one added that “she would not qualify
to intern at the hospital where he worked.” App. 40. Each of the other
five doctors submitted negative recommendations, although they varied as
to whether respondent should be dropped from =chool immediately. [bid.

2 Indeed, in view of MR. JUsTicE MARsBALL's apparent conclusion that
respondent was dixmissed becauxe of some objectively determinable con-
duct, it is difficult to understand his conclusion that the special examination
administered by the seven practicing physicians “may have been better
than|] a formal hearing.” Post, at 6. That examination did not purport
to determine whether, in the past, respondent had engaged in conduct that
would warrant dismissal. Respondent apparently was not called upon to
argue that she had not done certain things in the past. There were no
fact found on that point. Nor did the doctors who administered the
exal Jation address themselves to respondent’s conduct at the time, apart
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to tk suspension of the students in Goss for personal misbe-
havi There is evidence that respondent’s personal conduct
may ive been viewed as eccentric, but—quite unlike the
suspt  ions in Goss—respondent’s dismissal was not based on
her | sonal behavior.

Tt findings of the District Court conclusively shows that
respondent was dismissed for failure to meet the academic
standards of the medical school. The court, after reviewing
the evidence in some detail, concluded:

lhe evidence presented in this case totally failed to
establish that plaintiff [respondent] was expelled for any
reason other than the quality of her work.” (App. 44).°

It is well to bear in mind that respondent was attending a
medical school where competence in clinical courses is as much
of a prerequisite to graduation as satisfactory grades in other
cour 3. Respondent was dismissed because she was as defi-
cien n her clinical work as she was proficient in the “book-
leartung” portion of the curriculum.” Evaluation of her

from her ability to perform the clinical tasks physicians must master.
AMr. Justice MarsHALL save that this evaluation tested the truth of the
assertions that respondent could not funetion as a doctor.  Post, at 7 n. 14,
This i a tacit recognition that the issue was an academie one, rather than
one limited to whether respondent simply engaged in improper conduet.

3 The District Court also found:

“Considering 1] of the evidence presented, the Court finds that the grad-
ing and evaluating svstem of the medieal school was applied fairly and
reazonably to plaintiff, but plaintiff did not satisfy the requirements of the
medical =chool to graduate from the medical school in June 1973."  App.
45.

3T William Sirridge was the faculty member assigned to respondent
as he  ehief docent” (faculty adviser). A portion of his testimony was
summarized by the Distriet Court as follows:

“He | Dr. Sirridge] emphasized that plaintifi's {respondent’s] problem was
that =he thought =he could learn to be a medical doctor by reading books,
and he advised her {that] the clinieal skills were equally as important for
obtaining the M. D. degree. He further testified that plaintiff cannot
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performance in the former area is no less an “academic”
judgment because it involves observation of her skills and
techniques in actual conditions of practice. rather than assign-
ing a grade to her written answers on an essay question.’

Because it is clear from the findings of fact by the District
Court that respondent was dismissed solely on academic
grounds, and because the standards of procedural due process
were abundantly met before dismissal occurred,” I join the
Court’s opinion.

perform many of the necessary basic skills required of a practicing
physician . . . .” App. 35.

5 Mg, JusticE MARSHALL insists that calling this an academic judgment
is an exercise in futility. Post. at 8 n. 18 As the Court points out,
however, the distinction between dismissal= for academic deficiency and
dismissal for misconduct may be deeisive as to the process that is due.
Ante, at 11. A decision relating to the misconduct of a student requires a
factual determination whether the conduet took place or not.  The accuracy
of that determination can be =afeguarded by the sorts of procedural
protections traditionally imposed under the Due Process Clause. An
academic judgment also involves this tyvpe of objectively determinable
fact—e. g.. whether the student gave certain answers on an examination.
But the ecritical decision requires a subjective, cxpert evaluation as to
whether that performance satisfies some predetermined standard of acu-
demic competence. That standard, in turn, is set by a similarly expert
judgment. These evaluations, which go far bevond questions of mere
“conduct,” are not susceptible to the =ame sorts of procedural safeguards
that are appropriate to determining facts relating to misconduct. Thuy,
the conclusion that a particular dismissal is academic—that it entails these
expert evaluations—is likely to have controlling significance in determining
how much and what sort of process is due.

¢ University faculties must have the widest range of diseretion in making
judgments ax to the acaudemic performance of students and their entitle-
ment to promotion or graduation. Contrary to the suggestion of Mkg.
JusTrcE MARSHALL, post, at 9 n. 18, the fact that a particular procedure is
possible or available does not mean that it is required under the Due
Process Clause. Goss v. Lopez, 419 U. S. 565 (1975), =imply does not
gpeak to that point.
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