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PRELIMINARY MEMORANDUM

" October 15, 1976 Conference
List 1, Sheet 1

No., 76-208
NYQUIST

Ve

MAUCLET & RABINOVITCH

Appeal from 3-JUDGE
DC (Van Graafeiland
C.J., Curtin, E.D. NY;
Judd, W.D. NY)

Federal/Civil Timel

See Preliminary Memorandum October 15, 1976 Conference, List 1,

Sheet 1, No. 75-1809, RABINOVITCH, Student v. NYQUIST, Comm'r of

Educ.
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Argued ... ............... , 19.. Assigned .................. , 19..
Submatted . ............... , 19.. Announced ................ , 19..
EWALD B. NYQUIST, COMMISSIONER OF EDUCATION OF NEW YORK, ET
Appellants
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Supreme Canrt of the United States
Waslimgton, D. €. 20543

CHAMBERS OF
JUSTICE WM J BRENNAN, JR. Ma_y 20 ]977
L]

RE: No. 76-208 Nyquist v. Mauclet, et al.

Dear Harry:

I agree.

Sincerely,

Mr. Justice Blackmun

cc: The Conference






Supreme Gourt of the Hnited States
Washington, B. §. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

May 23, 1977

Re: No. 76-208 Nyqguist v. Mauclet

Dear Harry:

In due course, I propose to circulate a dissent,
demonstrating (although, I fear, without euclidean
precision) that the result you reach in this case does
not necessarily follow from Graham, Sugarman, and
Griffiths.

Sincerely,

Mr. Justice Blackmun

Copies to the Conference



Supreme Qonrt of the Ynited States
Hashinglon, B. . 205%3

CHAMBERS OF
JUSTICE POTTER STEWART

May 24, 1977

Re: No. 76-208, Nyquist v. Mauclet

Dear Harry,
I shall await Bill Rehnquist's dissent.

Sincerely yours,

Mr, Justice Blackmun

Copies to the Conference
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No. 76-208 - Nyquist v. Mauclet

|

MR. CHII

I s-- 1,
but ?icaﬁt
diff ring
alien
prior . d
statute. ertain
occupatit - ability

to earn a

Engineers 1\ _+0, 426 U.S. 572 (1976) (Puerto Rico
statute permitted only U.S. citizens to practice as private

civil engineers); In re Griffith, 412 U.S. 717 (1973)

(membership in State Bar limited to citizens); Sugarman v.
Dougall, 413 U.S. 634 (1373) (participation in State's
competitive civil service limited to citizens); Takahashi

v. Fish and Game Comm'n., 334 U.S. 410 (1958) (State statute

denied fishing license to persons "ineligible to citizenship");
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A

Truax v. Raich, 239 U.S. 33 (1915) (State constitution required

employers to hire "not less than eighty (80) ercent qualified
electors or native-born citizens of the United States®);

Yick Wo v. Hopkins, 118 U.S. 356 (1886) (éity ordinance
discriminatorily enforced against aliens so aé to prevent
Chineée subjects, but not United States citizens, from

operating laundries within the city). The only other case

striking down a classification on the basis of alienage,

Graham v. Richardson, 403 U.S. 365 (1971), involved the denial

of welfare benefits to aliens, while similarly situated citizens
were given such benefits to sustain life. The Court has

noted elsewhere the crucial role which such benefits play in
providing the poor with "means to obtain essential food,

clothing, housing, and medical care." Goldberg v. Kelly,

397 U.S. 254, 264 (1970) (footnote omitted) .

In this case the State is not seeking to deprive aliens
of the éssential means of economic survival. Rather,
pursuant to its broad power to regulate its education system,
the State has chosen to providé some types of individuals --
those it considexrs most likely to provide a long-range
return to the local and national community —-- certain added
benefits to facilitate participation in its system of higher

education. The State is certainly not preventing aliens



A

}’\m

from obtaining an education; it is agreed that appellees may
attend New York colleges and universities on an egqual
footing with citizens. However, beyond that, the State has
provided certain economic¢ incentives to its citizens in
order to induce them to pursue higher studies; which in

the long run can be a benefit to the State. The State has
not deemed such incentives as necessary or proper as tothose
aliengi\who are unwillingltq declare their commitment to

the State in which they reside by stating their intent to

acquire citizenship. : ' sfS
Conshifufion 0§ Alee (Lefcs ﬁfa/(‘c_s <5
In my view, thgﬂétatesmﬁsf—be~given broad latitude in
carrying out such programs. Where fundamental persona
— aund o §raducte @ducation 1o hacdly «$ —
interests are not at stake/\the State must be free to
exercise its largesse in any reasonable manner. New York,
like most other states, does not have unlimited fundé to
provide its residents with higher education services; it is
equally clear that the State has every interest in assuring
that those to whom it gives special help in obtaining an
education remain within the State to practice their special
skills. The line drawn by the State is not a perfect one --
but rovide
and few lines can be ~—Pit does' a rational means to further
the State's legitimate objectives. There is no State interest
served by giving its resources to subjects or citizens of
other countries who have been given permanent resident status

vadualc
to secuna,%seducation. Resident individuals who are



P

citizens, or who declare themselves committed to the idea of
becoming American citizens, are more likely to remain in the
State of New York after their graduation than are aliens whose
) . coun}ry o ]
ties to their pdzﬂi%\of origin are so strong that they decline

to sever them.

I thus conclude that the State of New York has not
acted impermissibly in refusing to dispensgﬁ?ﬁmited ta#
revenues to give assistance to aliens who by clear implication
reject the opportunity to become citizens of the United
States. Beyond the specific case, I am concérned that we
not obliterate all the distinctions between cifizens and
aliens, and thus depreciate the value of citizenship.

If a state desires -- and has the means -- nothing in

the United States Constitution prevents it from giving 3(Z£ajlfd
to

scholarships to aliens, evenﬂthose who reject United States

citizenships. But nothing heretofore found in the

Constitution compels a state to apply its finite resources

to graduate school education of aliens who have demonstrated
no permanent attachment to the United States and who refuse
to apply : »r citizenship. It is true we are literally a

"nation of immigrants,"” but not a nation of aliens.









citizenship, Graham v. Richardson, 403 U.S. 365 (1971), do not

justify the application of strict judicial scrutiny to the
legislative scheme before us today. */

I also agree with Mr. Justice Rehnquist that the

line New York has drawn in extending scholarship assistance in
higher education is a rational one. I see no basis for the
Court's statement that offering incentives to resident alien
scholars to become naturalized "is not a permissible [purpose]
for a State." Ante, at 8. 1In my view, the States have a
substantial interest in encouraging allegiance to the United
States on the part of all persons, including resident aliens,
who have come to live within their borders. As the New York
legislature declared in enacting a predecessor to the present
financial assistance scheme:

"The future progress of the state and nation

and the general welfare of the people depend

upon the individual development of the

maximum number of citizens to provide the

broad range of leadership, inventive genius,

and source of economic and cultural growth

for oncoming generations." 1961 N. Y. Laws,

c. 389, § l(a).

As long as its program neither discriminates "on the basis of

alienage," Graham v. Richardson, supra, at 372, nor conflicts

with Federal immigration and naturalization policy, it is my
view that New York legitimately may reserve its scholarship
assistance to citizens, and to those resident aliens who
declare their intention to become citizens, of both the Nation

and the State.



6/3/77

FOOTNOTES

*/ The Court's reliance on the personal status of

the appellant in In re Griffiths is misplaced. Our

observation that Griffiths herself was eligible for
citizenship but did not intend to apply, 413 U.S., at 718 n.
1, was hardly more than a factual "aside." The challenge in
that case was to a Connecticut Rule of Court that flatly
required an applicant for admission to the bar to be a citizen
of the United States. Neither eligibility for naturalization
nor intent to apply was relevant under the legislative

scheme. There was no question that Griffiths had standing to
challenge a classification against all aliens, Jjust as Mauclet
and Rabinovitch ungquestionably have standing to challenge the
classification before us today. Yet because the scheme in

In re Griffiths "totally excluded aliens from the practice of

law", 413 U.S., at 719, we had no occasion in that case to
consider whether a more narrowly tailored rule would be
permissible. Had we done so, we would have confronted the
additional question, not presented here, whether the exclusion
improperly burdened the right to follow a chosen occupation.

Cf. Takahashi v. Fish and Game Comm'n., 334 U.S. 410 (1948);

Truax v. Raich, 239 U.S. 33 (1915).







Supreme Qonurt of the Vnited States
MWashinaton, B. C. 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

June 4, 1977

No. 76-208 - Nyquist v. Mauclet

Dear Harry:
Please join me.

Sincerely,

Mr. Justice Blackmun

Copies to Conference






76-208—DISSENT (A)
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NYQUIST ». MAUCLET

I also agree with Mg. JusticE REHNQUIST that the line
New York has drawn in extending scholarship assistance in
higher education is a rational one. 1 see no basis for the
Court’s statement that offering incentives to resident alien
scholars to become naturalized “is not a permissible [purpose]
for a State.” Ante, at 8. In my view, the States have at
substantial interest in encouraging allegiance to the United
States on the part of all persons, including resident aliens,
who have come to live within their borders. As the New
York Legislature declared in enacting a predecessor to the
present financial assistance scheme:

“The future progress of the state and nation and the
general welfare of the people depend upon the individual
development of the maximum number of citizens to pro-
vide the broad range of leadership, inventive genius, and
source of economic and cultural growth for oncoming
generations.” 1961 N. Y. Laws, c. 389, §1 (a).

As long as its program neither discriminates “on the basis of
alienage,” Graham v. Richardson, supra, at 372, nor conflicts
with federal immigration and naturalization policy, it is o

my view that New York legitimately may reserve its scholar- 'H‘\ e
SITIp assistance to citlzenslof both the Nation andlState. ‘

{riffiths 1= misplaced. Our observation that Griffiths herself was eligible

or citizenship but did not intend to apply, 413 U. S, at 718 n. 1, was

hardly more than a factual “aside.” The challenge in that case was to

a Connecticut Rule of Court that flatly required an applicant for admis-

<1on to tho. l)a.r to be a citizen of the Umted States. Neither ellglblllty 1 CO‘Vl nCC'h
for naturalization nor intent to apply was relevant under the

~cheme. There was no question that Griffiths had standing to challenge a
~lassification against all aliens, just as Mauclet and Rabinovitch unques- r__’——-

tionably have standing to challenge the classification before us today. [e d]
Yet because the scheme in In re Griffiths “totally excludef aliens from

the practice af law”, 413 U. = at 719, we had no occasion in that case

1o consider whether a1 more narrowly tailored rule would be permissible, _—

Had we done so, we would have confronted the additional question, not

aresented here, whether the exclusion improperly burdened the right }"
iollow a chosen occupation. Cf. Takahashi v. Fish ame Comm’n,
$3417 80410 (1948): Truoz s Raich, 139 U. 8. 33 (1915).
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